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SAMUEL  HALL, "  " 

M.  H.  BLANDFORD "  " 


The  State  op  Georgia  vs.  The  Southwestern  Railroad 

AND  vice  versa, 

[This  case  was  argued  at  the  Irist  term,  and  the  decision  reserved.  Judge  Bran> 
HAM,  of  the  Rome  drcolt,  presided  In  the  place  of  Jackson,  Chief  Justice,  who  waa 
dlaqualifled.] 

1.  That  portion  of  the  Southwestern  Railroad  extending  from  Macon 
to  Fort  Gaines,  known  as  the  main  line,  and  also  the  section  from 
Fort  Valley  to  Columbus,  which  may  be  considered  as  a  part  of  the 
main  line  by  reason  of  its  purchase  under  the  act  of  March  4, 1856, 
and  its  consolidation  with  that  road  in  1868,  except  that  portion  of 
the  line  between  Americua  and  Smithville  (which  is  part  of  the 
old  Georgia  and  Florida  Railroad)  is  subject  to  a  tax  of  one-half 
of  one  per  cent,  on  its  net  annual  income,  and  not  to  the  <id  valorem 
tax  imposed  on  the  property  of  the  citizens  of  the  state  under  gen- 
eral laws.  That  portion  of  the  road  which  lies  between  Americus 
and  Albany,  and  which  became  a  part  of  the  Southwestern  Rail- 
road by  purchase,  under  the  act  of  1859  (p.  229) ;  that  portion  known 
as  the  Arlington  branch,  extending  from  Albany  to  Arlington  and 
recently  built  to  Blakely ;  that  portion  known  as  the  Cuthbert 
branch,  extending  from  Cuthbert  junction  (one  and  a  half  miles 
from  Cuthbert)  to  Eufaula,  is  subject  to  the  ad  valorem  tax. 

^Justice  Crawford  having  died  during  the  summer  vacaflon,hefoTe  the  doaeof  tlM 
Vetaruary  Term,  1883,  Hon  M .  H.  Blandford  wu  elected  to  succeed  him. 
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' 

2.  The  negotiations  between  the  two  successive  attorneys  general  and 
the  attorney  of  the  company  in  this  case  amounted  to  nothing  more 
than  the  valuation  by  them  of  that  portion  of  the  road  lying  be- 
tween Americus  and  Albany,  conceded  to  be  subject  to  the  ad  vah 
orem  tax,  and  an  agreement  to  pay  tax  thereon.  If  its  effect  were 
to  release  the  company  from  ad  valorem  tax  on  the  Arlington  and 
Eufaula  branches  of  the  road,  as  well  as  to  release  it  from  further 
taxation  on  the  Americus  and  Albany  section  for  those  years,  it 
would  be  a  mistake  which  might  be  corrected. 

(a.)  This  was  not  an  attempt  to  compromise  a  debt  due  the  state  at 
less  than  the  amount  due,  nor  at  a  less  rate  of  taxation  than  that 
due,  nor  to  release  the  company  from  the  ad  valorem  tax  charged 
by  the  act  of  1874  on  the  ArUngton  and  Eufaula  branches.  Were 
it  otherwise,  the  attorney  general  had  no  power  to  make  any  such 
contract  or  compromise,  or  to  release  the  company  from  any  part 
of  the  ad  valorem  tax  imposed. 

(6.)  Nor  would  the  governor  have  power  to  make  any  such  contract 
or  release ;  he  could  not  do  more  than  suspend  the  collection  of  the 
tax  until  the  meeting  of  the  next  general  assembly. 

3.  After  executions  for  taxes  had  been  issued  against  this  company  by 
the  comptroller  general,  contested,  carried  to  the  Supreme  Court 
of  the  United  States,  and  two-thirds  or  more  of  the  company's  road 
and  property  had  been  relieved  from  the  ad  valorem  tax,  the  com- 
pany ought  to  have  made  a  new  or  revised  return.  Having  failed 
to  do  so,  the  comptroller  general  was  authorized  to  correct  the  orig- 
inal returns  and  to  assess  that  portion  of  the  road  and  property  sub- 
ject to  the  tax  from  the  best  information  he  could  procure,  and 
order  the  fi.  fas.  to  proceed  for  so  much  of  the  tax  as  was  then  due 
and  unpaid.  Had  he  done  so,  it  would  have  been  the  act  of  the 
ptate. 

(a.)  But  in  this  case  the  comptroller  general  did  not,  either  person- 
ally or  by  ratifying  the  assessment  of  another,  assess  the  property, 
as  claimed  by  defendant.  When  the  fact  of  agency  is  to  be  proved 
by  the  subsequent  ratification  and  the  adoption  of  the  act  by  the 
principal,  there  must  be  e\adence  of  previous  knowledge  on  the 
part  of  the  principal  of  all  the  material  facts.  If  the  material  facts 
be  either  suppressed  or  unknown,  the  ratification  is  invalid. 

(6. )  Whether  the  comptroller  general  could,  under  any  circumstances, 
delegate  the  power  conferred  on  him  by  law,  or  ratify  in  an  in- 
formal way  the  act  of  anotlier  in  such  a  matter.     Qusere. 

4.  If  an  unauthorized  entry  of  settlement  was  placed  upon/,  fas.,  and 
they  were  placed  by  the  clerk  among  the  settled  papers  in  his  office, 
a  petition  to  vacate  such  entry  was  a  proper  remedy. 

5.  Fi,  fas.  having  been  issued  by  the  comptroller  general  under  the 
act  of  1874,  and  being  before  the  court  on  issues  involving  playment 
and  satisfaction,  and  the  valuation  of  certain  branches,  with  acondi- 
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tional  tender  of  a  balance  which  might  be  due,  the  whole  case  waa 
before  the  court  and  jury,  and  the  latter  were  authorized,  under 
the  charge,  to  assess  the  value  of  the  property ;  and  they  were  not 
limited  to  a  mere  determination  of  the  question  whether  the  com*^ 
pany  was  liable  to  pay  the  tax,  leaving  the  assessment  to  the  comp- 
troller general  or  assessors. 

-(a.)  If  ^§839  and  840  of  the  Code  apply  at  all  to  returns  made  to  the 
comptroller  general,  there  was  no  separate  return  of  those  portions 
of  the  road  subject  to  the  tax  at  an  undervaluation. 

-(&.)  Assessments  of  corporate  property  for  tax  accruing  after  the  act 
of  1877  and  that  of  1878— Code,  §§826  (d),  833  (a)— are  subject  to 
the  provisions  thereof ;  but  these  cases  having  arisen  before  the 
passage  of  those  acts,  are  not  subject  to  the  objections  of  the  dis- 
senting opinion  in  62  G^a.,  501. 

•^  While,  in  submitting  the  issues  to  the  jury,  it  might  have  been  an 
inappropriate  form  of  expression  for  the  judge  to  charge,  ''now 
there  are  these  two  propositions  that  are  before  you,  one  of  the  state 
claiming  taxes,  and  one  of  a  road  that  is  trying  to  keep  from  paying 
the  taxes"  ;  still,  taken  in  connection  with  the  balance  of  the  charge 
on  this  subject,  the  jury  could  not  have  misunderstood  the  ques. 
tions  submitted  to  them. 

<a.)  Two  theories  were  submitted:  first,  that  the  state  claimed  that, 
in  fixing  the  value  of  the  section  and  branches  of  the  road  subject 
to  tax,  the  jury  should  value  the  same  in  connection  with  and  as  a 
part  of  the  whole  road,  according  to  the  value  of  the  whole  line, 
estimating  the  value  thereof  according  to  the  number  of  miles,  by 
the  pro  rata  of  a  single  mile ;  second,  that  the  company  claimed 
that  the  section  and  branches  should  be  valued  at  their  separate^ 
intrinsic,  isolated  value,  apart  from  the  connection  of  the  main 
road: 

JSeld,  that  this  rule,  in  connection  with  the  balance  of  the  charge,  is 
more  favorable  to  the  company  than  that  recognized  in  92  U.  S., 
605.  In  such  cases,  any  rule  is  uncertain  and  unsatisfactory.  No 
one  given  rule  can  with  legal  certainty  be  adopted ;  but  the  rule  or 
rules  submitted  to  the  jury  should  let  in  all  the  evidence  and  every 
view  of  the  subject  that  would  shed  light  upon  it. 

7.  The  verdict  of  the  jury  is  supported  by  the  evidence. 

(a.)  The  rule  adopted  by  the  jury  is  not  fixed  as  an  absolute  rule  for 
the  future  assessment  of  this  property.  It  must  be  assessed  at  all 
times  as  the  property  of  other  people  at  its  actual  market  value, 
and  future  returns  are  subject  to  the  Code,  §§826  (d.),  833  (a.) 

^,  Taxes  are  not  debts  in  the  ordinary  sense  of  the  word,  so  as  to  bear 
interest  as  liquidated  demands.  They  are  not  contracts,  either  ex- 
press or  implied ;  they  cannot  be  collected  by  suit  at  law  in  the 
absence  of  express  statutory  provision,  and  they  are  not  the  sub- 
ject-matter of  set-off.  Our  system  for  enforcing  the  payment  oi 
taxes  is  by  penalties,  and  not  by  interest. 
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(a.)  Where  the  circnmstances  raise  an  implied  contract,  or  where- 
there  is  an  express  contract  to  pay,  the  rule  would  be  different ; 
such  as  defaulters  having  in  their  hands  public  money,  persons  at 
whose  instance  or  for  whose  benefit  t&xfi,  faa,  have  been  taken  up- 
and  docketed,  under  Code  $891  (a),  and  in  cases  of  vexatious  or 
unfounded  litigation  against  the  rights  of  the  state.  Such  facts  do- 
not  appear  in  this  case,  and  the  court  was  right  in  requiring  in- 
terest to  be  written  off  from  the  verdict. 

(&.)  The  taxes  found  to  be  due  bear  interest  from  the  date  of  the  ver- 
dict. 

9.  The  record  is  indefinite  as  to  the  payment  of  a  pro  rata  part  of  the- 
income  tax  in  1874.  If  such  payment  was  made,  credit  should  be- 
allowed  for  it. 

10.  There  was  no  error  in  the  remaining  grounds  of  the  motion  for 
new  trial. 

11.  Directions  given  to  the  oourt  below. 

May  1. 188S. 

I 

Railroads.    Tax.    State.     Officers.     Attorney  General. 
Comptroller  General.     Governor.     Interest.    Charge    of 
Court     Before  Hon.  R  H.  Clark,  Judge  of  city  court  of 
Atlanta,  presiding  in  place  of  Judge  Hillyer,  disqualified., 
Fulton  Superior  Court.    October  Term,  1882. 

Reported  in  the  decision. 

Clifford  Anderson,  attorney-general ;  Robert  Toombs;. 
Samuel  Barnett,  for  the  state. 

A  R.  Lawton  ;  R  F.  Lyon,  contra. 

Branham,  Judge. 

< 

This  case  was  tried  in  Fulton  superior  court  under  the 
provisions  of  the  act  of  1874,  and  the  jury,  on  the  28th  of 
January,  1882,  rendered  a  verdict  against  the  defendant, 
the  Southwestern  Railroad  Company,  for  $6,370.00  princi- 
pal and  $2,675.40  interest  thereon  for  the  balance  of  taxes 
for  the  year  1874,  and  for  the  same  principal  sum,  and 
(2,229.50  interest  thereon,  for  the  balance  of  taxes  for  the- 
year  1875,  on  the  defendant's  road. 

The  defendant  moved  for  a  new  trial  on  the  grounds  set- 
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forth  in  the  motion,  and  the  court,  on  the  hearing  thereof, 
.granted  a  new  trial,  unless  the  plaintiff  should,  withiri  fif- 
teen days,  write  oflF  from  the  verdict  $2,480.00,  this  being 
the  balance  of  taxes  found  by  the  jury  to  be  due  on  the 
Americus  and  Albany  branch  of  defendant's  road,  and 
should  also  write  off  all  the  interest  found  by  the  jury  on 
both  principal  sums.     This  the  plaintiff  declined  to  do. 

The  defendant  assigns  error  on  the  refusal  of  the  court 
to  grant  a  new  trial  on  all  the  grounds  contained  in  the 
motion,  except  the  two  on  which  the  motion  was,  on  terms, 
granted. 

The  plaintiff,  by  cross-bill  of  exceptions  on  the  same 
record,  assigns  as  error  the  order  of  the  court  granting  a  new 
trial  on  the  terms  stated.    Both  cases  were  argued  together. 

1.  That  portion  of  the  Southwestern  Railroad  extending 
from  Macon  to  Fort  Gaines,  known  as  its  main  line,  and 
also  the  section  from  i?ort  Valley  to  Columbus,  which  may 
be  considered  as  a  part  of  its  main  line,  by  reason  of  the 
purchase  thereof  by  the  Southwestern  Railroad  Company, 
under  the  act  of  March  4th,  1856,  and  its  consolidation 
with  that  road  in  1868,  except  that  portion  of  the  line  lying 
between  Americus  and  Smithville,  which  is  part  of  the  old 
•Georgia  and  Florida  Railroad,  is  subject  to  a  tax  of  one- 
half  of  one  per  cent,  on  its  net  annual  income,  and  is  not 
subject  to  the  ad  valorem  tax  imposed  on  the  property  of 
the  citizens  of  Georgia  by  its  general  laws.  That  portion 
•of  the  road  heretofore  constituting  the  Georgia  and  Florida 
Hailroad,  and  which  lies  between  Americus  and  Albany, 
and  which  became  a  part  of  the  Southwestern  Railroad,  by 
purchase  under  the  act  of  1859,  page  229;  that  portion 
known  as  the  Arlington  branch,  extending  from  Albany  to 
Arlington  and' recently  built  to  Blakely ;  and  that  portion 
known  as  the  Cuthbert  branch,  extending  from  Cuthbert 
Junction,  one  and  a  half  miles  from  Cuthbert,  to  Eufaula, 
is  subject  to  the  ad  valorem  tax.  92  U.  S.,  676 ;  64  Oa.^  788. 
Decision  of  this  court,  by  Underwood,  Judge,  not  yet  pub- 
lished.* 


•68  0a,,  8U  (Bep.) 
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.    These  rulings  are  well  settled  by  the  Supreme  Court  or 
the  United  States  and  by  this  court,  and  are  no  longer  opei^ 
questions. 

The  Americusand  Albany  section  is  thirty-six  and  a  halT 
miles  long  and  cost  to  build  it  $435,800.00.  The  Arlington 
branch  is  thirty-five  and  a  half  miles  long,  excluding  the 
extension  to  Blakely,  which  is  not  involved  in  this  contro- 
versy, and  cost  to  build  it  $460,000.00.  The  Cuthbert 
branch  is  twenty-three  and  a  half  miles  long,  and  cost  to- 
build  it  nearly  $500,000.00.  On  the  2d  of  October,  1874^ 
the  comptroller  general  issued  a  tax  ^.  fa,  under  the  rail- 
road tax  act  of  1874,  against  the  Southwestern  Railroad 
Company,  for  the  {id  valorem  tax  claimed  to  be  due  by  that 
company  for  that  year,  on  its  road  bed  and  appurtenances- 
and  other  property  for  the  sum  of  $28,203.29.  On  the  6th 
of  December,  1875,  the  comptroller  general  issued  a  similar^ 
f.fa.  for  the  same  sum  for  the  taxes  claimed  to  be  due  by 
the  company  for  the  year  1875.  These  Jl,  fas.  were  based 
on  the  returns  of  the  president  of  the  company,  made  in 
pursuance  of  the  act  of  1874,  and  from  which  it  appeared 
that  the  whole  property  of  the  company  was  valued  at 
$5,640,659.99.  The  fi.  fas.  were  levied  on  a  portion  of  the 
company's  property,  and  affidavits  of  illegality  filed  as- 
provided  by  the  act  of  1874,  the  levies  suspended,  the 
papers  returned  to  Fulton  superior  court,  and  the  cases- 
tried,  with  the  results  heretofore  stated. 

A  former  case  had  been  made  by  illegality  to  these  same- 
fi.fas.  brought  to  tliis  court  (see  54  Oa..^  401),  and  reviewed, 
by  the  Supreme  Court  of  the  United  States  in  92  U.  S.,  676. 
The  object  of  that  case  was  to  determine  whether  the  prop- 
erty of  the  company  wa^  liable  to  the  ad  valorem  tax,  not- 
withstanding its  charter  exemption  beyond  one-half  of  one- 
per  cent,  on  its  net  annual  income,  by  reason  of  the  con- 
solidation of  its  road,  in  1868,  with  the  Muscogee  Railroad^ 
under  the  act  of  1856.     After  the  decision  had  been  ren- 
dered on  this  question  by  the  Supreme  Court  of  the  United. 
States,  in  favor  of  the  company,  the  following  correspond- 
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ence   took  place  between  Attorney  General   Hammond 

and  Ely,  his  successor,  and  General  A.  R  Lawton,  the 

attorney  of  the  company : 

"Atlanta,  Geobgia,  May  25, 1876. 
"Otneral  A.  R.  Lawton,  Savannah,  Qa,: 

Dear  Sni — ^You  have  seen  decision  of  Supreme  Court  of  the  United 
States,  by  this  time,  in  Central  Raibroad  tax  case.  We  may  have  to 
contA^nd  farther  as  to  the  Southwestern  Railroad,  unless  we  can  agree 
upon  the  value  of  so  much  as  is  between  Albany  and  Americus,  which 
is  taxable  under  act  of  1859.    Yours, 

N.  J.  Hammond,  Attorney  OeneraV* 

*'  Savannah,  Georgia,  May  29,  1876. 
**  i^.  /.  Hammond,  Atlanta,  Oa, : 

Dear  Sra — ^Your  letter  of  the  21st  inst.  is  received.    I  will  asceiv 
tain  all  about  the  Southwestern  Railroad  from  Americus  to  Albany, 
and  when  I  know  the  facts,  will  advise  a  compliance  with  law ;  but 
don't  be  impatient  now.    Your  litigation  has  resulted  iii  substantial 
benefit  to  the  state,  and  you  should  feel  amiable. 

Yours  truly,  A,  R.  Lawton." 

*'  Atlanta,  Georgia,  September  5,  1876. 
"Qtneral  A.  R.  Lawton,  of  Savannah,  Ga.,  Atlanta,  Oa.: 

Dear  Sir — ^I  saw  Mr.  Powers,  and  he  referred  me  to  Mr.  Boifeuillet. 
He  wrote  me  as  follows:  This  company  (Southwestern  Railroad 
Company)  agreed,  August  1st,  1856,  to  purchase  the  South  Georgia 
and  Florida  Railroad  from  Americus  to  Albany  for  $400,000  (four 
hundred  thousand  dollars),  payable  in  stock  of  this  company  at  par, 
and  payable  when  the  road  was  finished  in  sections  of  thirteen  miles 
each.  The  first  payment  was  made  when  the  road  was  finished  to 
Sumter  City,  in  December,  1856.  Total  cost  of  the  road  when  finished 
to  Albany,  including  extras,  $435,800  (four  hundred  and  thirty-five 
thousand  and  eight  hundred  dollars).  Distance  from  Americus  to  Al- 
bany, tliirty-six  miles. 

I  find  its  history  in  compilation  of  the  annual  report  of  the  South- 
western Railroad  Company,  pages  81,  236  and  237.  As  the  stock  is 
as  fixed  in  value  as  the  other  stock,  I  see  no  difficulty  in  our  adjust- 
ing the  Southwestern  Railroad  tax  on  tlie  basis  of  $435,800.  Con- 
coder,  and  let  me  know  your  views  on  the  subject. 

Yours,  N.  J.  Hammond,  Attorney  OeneraU' 

"Atlanta,  Georgia,  November  29,  1876. 
"Oeneral  A.  R.  Lawton,  Savannah,  Oa.: 

Dear  Sir — ^In  a  few  weeks  I  must  make  my  annual  report.  What 
about  the  new  trial.  Southwestern  Railroad  case  ?  If  you  can  agree 
upon  taxing  the  old  Florida  and  Georgia  stock,  we  can  adjust  the 
soatier.  Respectfully, 

N.  J.  Hammond,  Attorney  Oeneral,** 


18  SUPREME  COURT  OF  GEORGIA. 

The  'State  vg.  The  Southwestern  Railroad  and  nV  e  wna. 

"  Savannah,  GsoBaiA,  December  11, 1876. 
**Hon,  N.  J,  Hammond,  Esq.,  Atlanta,  Ga,: 

Dear  Sir — Since  I  last  saw  you  I  have  been  "hurrying  un  "  the 
prompt  settlement  of  the  tax  cases  now  on  hand,  and  the  returns  and 
payments  for  the  present  year.  The  proper  officers  of  the  railroad 
company  are  busily  engaged  in  this  service.  The  enclosed  letter  of 
Mr.  Mclntyre,  the  book-keeper,  shows  that  the  tax  of  4-10  was  first 
imposed  on  the  return  for  each  of  the  years  1874  and  1875,  and  then 
25  per  cent,  added.  How  is  this  ?  The  taxes  were  to  be  at  the  same 
rate  as  other  property,  and  I  am  not  aware  of  any  authority  for  this 
addition  of  one-fourth.  Perhaps  there  is  some  law  or  authoritv  v/hich 
lias  escaped  me ;  but  as  we  have  acted  in  good  faith  and  almost  **  'pon 
honor,''  in  this  whole  matter,  I  beg  you  to  confer  with  the  comptroller 
general  and  let  it  be  understood.  We  are  now  anxious  to  settle  up. 
Yours  truly,  A.  R.  Lawton." 

"Savannah,  Georgia,  December  24,  1876. 
**Hon.  N.  J.  Hammond,  Atlanta,  Ga.: 

Dear  Sir — ^I  return  you  the  statement  of  items  in  settlement  of  the 
railroad  tax  case,  with  my  signature  to  it.  The  "returns"  have 
been  duly  made  for  this  year's  taxes,  and  the  treasurer  will  at  once 
pay  the  tax  to  the  comptroller  general. 

Yours  truly,  A.  R.  IjAwton." 

"Atlanta,  Georgia,  January  18,  1877. 
** General  A,  R,  Lawton,  Savannah,  Ga,: 

Dear  Sir — As  my  official  term  expires  by  the  qualification  of  Hon. 
Robert  Ely  as  my  successor,  to-day,  in  obedience  to  your  request  I 
herewith  return  yours  of  10th  inst.  The  offer  I  think  a  good  one,  all 
things  considered,  and  if  you  wish,  I  think  1  can  have  it  accepted. 

Respectfully,  N.  J.  Hammond." 

»  * 

"Savannah,  Georgia,  January  16,  1877. 
*'Hon,  N,  J,  Hammond,  Atlanta,  Ga,: 

Dear  Sir — ^I  write  hastily  to  say  that  if  you  will  have  time  before 
you  are  "out  of  office,"  I  will  consent  to  the  payment  of  tax  at 
estimated  value  of  $400,000  from  Americus  to  Albany  for  the  two 
years  that  executionB  were  issued,  and  I  will  see  the  money  paid 
promptly  to  you,  so  that  those  cases  can  he  finally  disposed  of  at  once » 
This  is  a  higher  value  than  we  would  now  return  the  property  at,  but 
will  settle  on  those  terms,  as  that  w^as  what  we  paid  the  South  Geor* 
gia  and  Florida  Railroad  Company  for  it.  If  this  letter  does  not  reach 
you  in  time  to  close  the  cases  during  your  term  of  office,  please  do  not 
consider  the  letter  official  and  return  it  to  me. 

Yours  truly,  A.  R.  Lawton." 

"Savannah,  Gbobqia,  January  20,  1877. 
•*Hon,  N,  J.  Hammond,  Atlanta,  Ga,: 
Dbab  Sib— 'Your  letter  of  the  18th  inst.,  returning  mine  of  the  16th, 
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is  just  now  before  me.  On  consideration,  I  send  you  tlie  lottcr  again, 
and  beg  tbat  yoa  see  the  arrangement  carried  out  for  me  as  you  kindly 
offer,  and  have  the  cases  finally  closed. 

Very  truly  yours,  A.  R.  Lawton." 

"Atlanta,  Geobgia,  January  26,  1877. 
'"Hon.  A,  R.  Lawton,  Savannah,  Oa.: 

Dear  Sib — Your  proposition  as  to  my  settling  Southwestern  Rail- 
Toad  tax  cases  is  being  considered  by  Mr.  Ely,  and  I  think  will  get  a 
consent  to-morrow. 

Yours,  etc.,  N.  J.  Hammond." 

"  Atlanta,  Geoboia,  January  22,  1877. 
**  Hon,  R,  N.  Ely,  Attorney  GeneraVs  Office,  Atlanta,  Ga.: 

Deab  Sib — In  1852  the  Georgia  and  Florida  Railroad  Company  was 
incorporated  with  authority  "  at  any  time  to  incori)orate  their  stock 
with  the  stock  of  any  other  company  on  such  terms  as  may  be  virtu- 
ally agreed  upor  by  such  companies."  In  1856  the  Southwestern 
Railroad  Company  agreed  to  purchase  said  company's  road  from 
Americus  to  Albany  at  $400,000,  payable  in  stock  of  the  Southwest- 
ern lUdlroad  Company  at  par.  The  first  pajrment  was  made  in  1856, 
and  the  last  in  1858.  This  purchase  was  consummated  under  act  of 
1850.  See  acts  of  1859,  pages  229,  230.  The  actual  cost  of  the  road 
and  extras  was  $435,800.  During  last  summer  I  proposed  to  General 
Lawton  to  settle  the  case  of  the  State  vs.  The  Southwestern  Railroad 
Company,  in  which  the  Supreme  Court  of  the  United  States  had 
granted  a  new  trial,  because  it  was  not  taxable  ad  valorem  for  tax  of 
1874,  and  the  one  for  tax  of.  1875  pending,  and  to  abide  result  of  for- 
mer, by  paying  tax  for  each  year  ad  valorem  for  1874  and  1875  on  the 
purchase  part,  which  is  taxable  ad  valorem,  by  putting  its  value  at 
$435,000.  Pending  these  negotiations,  I  received,  on  the  last  day  of 
my  official  term,  a  proposal  for  payment  of  tax  at  estimated  value  of 
4^,000  from  Americus  to  Albany,  for  the  two  years  that  executions 
were  issued,  1875  and  1874.  Because  I  was  out  of  office,  I  so  advised 
General  Lawton,  saying  I  would  accept  had  I  then  authority.  He 
has  authorized  me  to  make  the  same  proposal  to  you.  If  you  accept, 
I  will  get  the  $4,000  at  once  and  pay  in  settlement.  I  don't  think 
you  could  make  more  by  trial.  You  might  not  make  so  much.  In- 
deed, General  Lawton  says  it  would  not  now  be  given  in  as  worth  so 
much.  To  accept  settles  those  cases,  and  fixes  that  property  for  tax- 
ation in/uturo.    Wliat  shall  I  do? 

Yours,  N.  J.  Hammond." 

"  Januaby  31,  1877. 
**Hon,  N,  J.  Hammond,  Atlanta: 

DsAB  Sib — ^I  am  instructed  by  his  excellency,  the  Governor,  to  say, 

in  reply  to  yours  of  the  22d  inst.,  that  inasmuch  as  you  had  virtoaliy 

made  a  settlement  with  Gcen.  A.  R.  Lawton,  representing  the  Central 
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Railroad,  before  retiring  from  the  office  of  attorney  general,  of  the 
tax  due  by  the  Southwestern  Railroad,  extending  from  Americna  to 
Albany,  and  as  no  reason  occurs  why  the  same  is  not  a  good  and 
favorable  settlement  for  the  state,  that  you  be  authorized  to  conclude 
the  same  on  the  terms  mentioned. 

Very  respectfully,  your  obedient  servant, 

R.  N.  Ely,  Attorney  General,** 

''Atlanta,  Geoboia,  January  30,  1877. 
"Oeneral  A.  R,  Lawton,  Savannah,  Oa.: 

Dear  Sib — After  considering,  Mr.  Ely  agrees  to  accept  your  propo- 
sition to  settle  the  Southwestern  Railroad  tax  cases  for  1874  and  1875 
at  basis  ol  $4,000.  Send  me  the  money.  I  will  pay  and  take  proper 
receipt  for  you.  I  suppose  you  must  pay  costs  also,  and  $10  would 
cover  unpaid  costs.  Yours,  N.  J.  Hammond, 

A.  W.  H.  &  Son." 

"  Savannah,  Georgia,  February  5th,  1877. 
**  N.  J,  Hammond,  Esq.,  Atlanta,  Ga.: 

Dear  Sir — Mr.  Cunningham  has  handed  me  your  letter  to  him  of 
the  3d  inst.  I  now  hand  you  herein  a  check  for  $4,010  to  cover  tax 
and  balance  of  costs  on  the  fragment  of  railroad  from  any  deduction, 
for  tax  paid  on  income,  such  a  receipt  as  will  be  a  voucher  for  the 
cashier.  Yours  truly,  A.  R.  Lawton." 

"Atlanta,  Georgia,  February  8,  1877. 
**Hon,  A.  R.  Lawton,  Savannah,  Ga,: 

Dear  Sir — ^Enclosed  I  hand  you  receipt  for  $4,000  paid  by  me  in 
settlement  of  the  Southwestern  Railroad  tax^./a«.  of  1874  and  1875. 
I  have  asked  the  clerk  for  his  receipt  for  costs,  which  will  be  sent 
you.  You  paid  the  costs  in  the  first.  I  send  you  my  check  on  John 
H.  James  for  balance,  $7. 
Cash  received  of  you  for  above  purposes,    .    .      $4,010  00 

Paid  attorney  general  for/!. /a.  settled, $4,000  00 

Paid  Clerk  for  cost, 3  00 

Balance  in  my  check  supra, 7  00 

$4,010  00 
I  remain  yours,  etc., 

N.  J.  Hammond." 

In  pursuance  of  the  agreement  of  the  attorneys  set  forth 
in  these  letters,  Attorney  General  Ely,  on  the  7th  of  Feb- 
ruary, 1877,  receipted  the  company  for  the  sum  named 
$4,000.00,  setting  forth  in  the  receipt  that  the  payment  wa« 
in  full  settlement  of  the^.yjw.,  that  the  same  were  to  be  so 
entered  on  payment  of  cost,  and  made  an  indorsement 
signed  by  him  to  this  effect  on  the^.^iw.    The  cost  $3.00^ 
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^as  paid  to  the  clerk  of  Fulton  superior  court  and  receipted 
^or  by  him.    The  clerk  then  placed  the  Jl.  fas,  with  other 
^Wed  and  disposed  of  cases,  where  they  remained  from 
j^e  8th  day  of  February,  1877,  to  the  5th  day  of  May,  1880. 
^  tho   meantime,  and  on  the  10th  of  February,  1877,  the 
^^xrxxGy  general  paid  $3,500  of  the  money  into  the  treas- 
.yy  a.xid  on  the  certificate  of  the  treasurer  to  that  effect, 
.  ^   Comptroller  general  receipted  him  for  that  sum,  for 
^   ^^   ooUected  on  the^.yjw.,  and  the  cases  were  stricken 
18J^  ^l^e  comptroller  general's  docket.    On  the  6th  of  May,. 
flettl  ^   *'^^  attorney  general  moved  the  court  to  open  this^ 
Q      ^^Onent,  made  by  him  through  Colonel  Hammond,  witb 
^    '  Lawton,  the  company's  attorney,  and  for  leave  ta 
with  the^.ya«.  on  the  ground  that  the  settlement 
"^^^  "laiade  without  authority  and  under  a  mistake.    The 
^\\tt  on  demurrer  overruled  the  motion.    This  court  re- 
versed its  judgment  and  held  that  the  mistake  could  be 
corrected  at  any  time  before  record  and  before  it  was  made 
the  judgment  of  the  court.     66  Oa.^  403.    The  case  then 
went  back  to  Fulton  superior  court  for  trial,  and  the  com- 
pany, by  its  counsel,  for  cause  against  the  granting  of  the 
petition,  set  forth  that  the  settlement  was  made  by  the 
attorney  general,  with  the  consent  of  the  governor,  that  it 
was  a  full  and  complete  settlement  of  all  liability  on  the 
part  of  the  company  for  all  ad  valorem  taxes  due  by  it  for 
the  years  1874  and  1875,  and  that  the  comptroller  general,, 
who  is  the  head  of  this  department,  having  jurisdiction 
over  the  subject,  was  in  full  possession  of  all  the  facts  in 
relation  to  the  matter,  and  that  he  ratified  and  approved 
it.    This  is  one  of  the  main  questions  in  the  case. 

2.  The  negotiations  between  Attorneys  General  Ham- 
mond and  Ely  and  General  Lawton  amounted  to  nothing 
more  than  the  valuation  by  them,  of  that  portion  of  the 
road  lying  between  Americus  and  Albany,  conceded  t6 
be  subject  to  the  ad  valorem  tax,  and  an  agreement  to  pay 
the  tax  thereon.  No  other  portion  of  the  road,  or  branch 
tJiereof,  was  in  the  mind  of  either  of  them  at  any  time 


•22  SUPREME  COURT  OF  GEORGIA. 

The  State  i».  The  Soathwestem  Railroad  and  vice  vena. 

during  the  progress  of  the  correspondence,  nor  mentioned 
in  any  part  of  it.  Colonel  Hammond  did  not  know  of  the 
act  of  1859,  under  which  the  Georgia  and  Florida  Kail- 
road  was  purchased  by  the  company,  and  by  reason  of 
which  this  part  of  the  road  was  subject  to  the  tax,  until 
after  the  first  case,  made  on  these  ^.yiw.,  had  been  taken 
to  the  Supreme  Court  of  the  United  States,  say  in  1876, 
nor  did  he  know  of  the  existence  of  the  Arlington  branch 
until  it  was  held  subject  to  the  tax  by  this  court  in  64  Ga.j 
797,  Attorney  General  Ely  began  his  investigation  of  this 
matter  in  1877,  and  became  convinced  that  the  Arlington 
and  Eufaula  branches  were  subject  to  the  tax  for  these 
years,  from  some  "  favorable  decisions  "  of  this  court  in  1879. 
The  subject-matter  of  the  agreement  was  the  old  Georgia 
and  Florida  Railroad,  a  section  of  the  company's  road, 
thirty-six  and  a  half  miles  long,  which  cost  $435,800.00. 
It  required  fifteen  letters,  in  nearly  every  one  of  which 
this  section  of  the  road  alone  was  mentioned,  to  reach  the 
■conclusion.  By  no  possible  construction  can  these  letters 
embrace  any  other  subject-matter  than  the  Georgia  and 
Florida  Railroad,  known  and  mentioned  as  the  Americus 
branch.  Yet,  it  is  contended  by  counsel  for  the  company 
that  this  agreement  of  their  attorney  with  the  attorney 
general  is  not  only  binding  on  the  state,  but  that  its  effect 
is  to  release  the  company  from  the  ad  valorem  if  x  on  the 
Arlington  and  Eufaula  branches  of  the  road,  as  well  as  to 
release  it  from  further  taxation  on  the  Americus  and  Al- 
bany section  for  those  years.  If  such  were  its  effect,  then 
no  one  can  doubt  that  there  was  a  mistake  in  making  it, 
and  such  a  mistake  as  was  clearly  subject  to  correction. 
Dejlaware  Div.  Canal  Company  vs.  Commonwealth,  50 
Penn.  St.  408. 

TJie  position  of  counsel  for  the  company  requires  us  to 
'say,  were  we  to  sustain  it,  that  this  agreement,  so  plain  and 
unmistakable  as  to  its  subject-matter,  embraces  not  only 
the  old  Georgia  and  Florida  Railroad,  known  as  that  sec- 
lion  of  the  road  between  Americus  and  Albany,  but  this 
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road  and  two  other  distinct  branches,  built  under  different 
charters  or  amended  charters,  and  at  different  times;  i.  e.: 

The  Georgia  and  Florida  Railroad,  built  in  1856-7,  36)^ 

miles  long,  at  a  cost  of $435,800.00- 

The  Arlington  branch  built  in ,  35)^  miles  long, 

at  a  cost  of 460,000.00- 

The  Eufaula  branch,  built  in  1859,  23^  miles  long,  at  a 

cost  of 500,000.00 

Three  roads  aggregating  96)4  miles  of  road,  at  a  cost  of  $1 ,395,800.00* 
Instead  of  one  road  36)^  miles  long  at  a  cost  of  .    .    .    .     435,800.00* 

The  attorney  general  and  General  Lawton,  the  attorney 
of  the  company,  did  not  attempt  in  their  correspondence 
to  comprpraise  a  debt  due  the  state  at  less  than  the  rate 
of  taxation  or  the  amount  due  on  the  value  of  the  prop- 
erty ;  nor  did  they  attempt  to  release  the  company  by  what 
was  done  by  them  from  the  ad  valorem  tax  charged  by  the 
act  of  1874  on  the  Arlington  and  Eufaula  branches  of  the 
road.  Had  they  done  so,  the  attorney  general  had  no 
power  to  make  any  such  contract  of  compromise,  or  to  re- 
lease the  company  from  any  portion  of  the  ad  valorem  tax 
imposed  by  the  act  on  the  property  of  the  company. 
There  is  no  law  of  this  state  that  confers  on  him  any  such 
authority.  The  governor  had  no  such  power.  He  can  only 
*' suspend  the  collection  of  taxes,  or  some  part  thereof,  until 
the  meeting  of  the  next  general  assembly,  and  he  cannot 
otherwise  interfere  with  the  collection  thereof. "    Code,  75. 

3.  The  comptroller  general  is  authorized  by  the  act  of 
1874,  in  the  absence  of  a  legal  return  by  the  company,  or 
on  faihiro  to  pay  the  tax  assessed  against  its  property,  "to 
enforce  tho  collection  of  the  same  in  the  manner  provided 
by  lav  for  the  enforcement  of  taxes  against  other  incor- 
porated companies, "  required  by  law  to  make  returns  to 
the  comptroller  general ;  that  is  to  say,  if  this  company 
fails  to  make  its  returns  or  to  pay  the  taxes  for  which  it  is 
liable,  the  comptroller  general  is  required  to  assess  the  tax, 
in  his  discretion,  and  when  there  is  no  return  by  which  to 
assess  it,  lie  must  do  so  from  the  best  information  he  cait 
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procure,  and  issue  execution  against  the  company  for  the 
amount  of  taxes  due  according  to  law,  together  with  the 
«ost  and  penalties.    Code,  §§876,  881. 

The  executions  were  already  issued.  The  decision  of 
the  Supreme  Court  of  the  United  States,  in  92  U.  S.,  made 
in  1876,  relieved  two-thirds  or  more  of  the  company's 
road  and  property  from  the  ad  valorem  tax,  and  the  com- 
pany ought  then  to  have  made  a  new  or  revised  return. 
Having  failed  to  do  so,  the  comptroller  general  was  author- 
ized to  correct  the  original  returns  and  to  assess  that  por- 
tion of  the  road  and  property  subject  to  the  tax,  from  the 
best  information  he  could  procure,  and  order  the  fi.  fas.  to 
proceed  for  so  much  of  the  tax  as  was  then  due  and  un- 
paid. Had  he  done  so,  it  would  have  been  the  act  of  the 
€tate.  Has  he  done  so,  either  expressly  or  by  any  act  of 
his  ratifying  any  assessment  of  any  part  of  said  property 
made  by  any  other  person  ?  It  is  not  pretended  that  he 
has  made  any  express  assessment.  But  it  is  claimed  that 
the  attorney  general,  by  the  agreement  made  with  the 
-company's  attorney,  hereinbefore  set  forth,  assessed  the 
<5ompany's  property  subject  to  the  tax,  and  that  the  com- 
pany settled  with  him  in  full  for  all  tax  due  the  state,  and 
that  the  comptroller  general  approved  and  ratified  said 
settlement,  and  that  the  state  is  bound  thereby. 

What  is  the  law  of  the  case  ?  "  When  the  fact  of  agency 
is  to  be  proved  by  the  subsequent  ratification  and  adop- 
tion of  the  act  by  the  principal,  there  must  be  evidence  of 
previous  knowledge  on  the  part  of  the  principal  of  all  the 
material  facts.  "  Hardeman  &  H,  vs.  Ford^  12  Ga.y  205. 
If  the  material  facts  be  either  suppressed  or  unknown,  the 
ratification  is  invalid.  Orrings  vs.  Hall,  9  Peters,  608, 
Keeping  this  rule  of  law  in  view,  and  without  deciding 
whether  the  comptroller  general  could  under  any  circum- 
stances delegate  the  power  conferred  on  him  by  the  law, 
or  ratify  in  an  informal  way  the  act  of  another  in  such  a 
matter,  let  us  see  what  the  facts  are. 

W.  L.  Goldsmith  was  comptroller  general  in  1874-5. 
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His  testimony  was  taken  by  interrogatories  in  this  case. 
Yet,  strange  to  say,  no  information  was  sought  or  given  by 
him  as  to  his  knowledge  in  relation  to  this  alleged  settle- 
ment. He  does  not  say  a  word  on  the  subject.  On  the 
10th  of  February,  1877,  the  treasurer  addressed  the  follow- 
ing certificate  to  the  comptroller  general : 

"Treasury  op  Georgia.,  Atlanta,  Ga.,  Feb.  10,  1877. 

"This  is  to  certify  that  R.  N.  Ely,  attorney  general,  has  paid  into 
the  treasury  the  sum  of  thirty-five  hundred  dollars,  tax  collected  on 
Ji,  fas,  vs.  Southwestern  Railroad  1874  and  1875,  for  which  you  are 
authorized  to  give  a  receipt.  J.  W.  Renproe,  Treasurer.'* 

The  comptroller  general  receipted  Mr.  Ely  as  follows : 

"February  10,  1877. 

"Received  of  B.  N.  Ely,  attorney  general,  $3,500,  tax  collected  on 
Jl./(M.  vs.  Southwestern  Railroad  1874  and  1875." 

The  comptroller  general  was  only  authorized  by  the 
treasurer  to  receipt  for  and  only  receipted  for  $3,500.00,  so 
far  as  these  papers  show.  The  only  information  he  got 
from  the  treasurer's  certificate  was  that  $3,500.00  tax  had 
been  collected  on  i\\esQ  ji.  fas.  and  paid  into  the  treasury. 
The  cases  were  stricken  from  the  comptroller's  docket  by 
cross  lines  drawn  across  the  statement  of  the  cases  thereon, 
and  the  letters  "  pd. "  appeared  opposite  one  of  the  cases. 
When,  by  whom,  and  under  what  circumstances  these 
lines  were  drawn  and  letters  made,  does  not  appear. 

The  comptroller  general  received  the  return  of  the  com- 
pany for  the  Americus  and  Albany  branch  for  the  years 
1876  and  1877,  at  a  valuation  of  $400,000.00  for  this  sec- 
tion of  the  road.  And  from  this  an  inference  is  drawn  by 
counsel,  that  he  had  knowledge  of  the  settlement.  These 
returns  prove  no  more  than  they  contain.  Beyond  the 
fact  that  the  sum  is  the  same  as  that  agreed  on  by  the 
attorney  general,  through  Colonel  Hammond  and  the  com- 
pany's attorney,  as  their  valuation  of  this  section  of  the 
road,  there  is  nothing  in  it  to  indicate  that  any  attempted 
settlement  had  been  made  in  discharge  of  the  company's 
liability  for  all  taxes  for  the  years  1874  and  1875. 
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It  does  not  appear  that  the  comptroller  general  was  ia 
possession  of  any  other  facts  in  relation  to  this  matter  than 
those  already  mentioned,  nor  does  it  appear,  as  claimed  in 
the  company's  affidavit  of  illegality,  that,  "with  a  full 
knowledge  of  all  the  facts  and  effect  of  said  settlement,  he 
ratified  and  approved  "  the  same. 

We  cannot  see  that  the  position  of  counsel  for  the  com- 
pany is  at  all  strengthened  by  the  provision  of  the  act  of 
1874,  that  the  comptroller  general  shall  be  represented  in 
court  by  the  attorney  general.  This  provision  only  author- 
izes the  attorney  general  to  conduct  the  suit  or  litigation^ 
and  does  not  delegate  to  him  any  of  the  duties  imposed  by 
law  on  the  comptroller  general.     See  66  Ga.,  403. 

4.  The  fi.  fas.  with  the  entries  on  them,  were  placed 
among  the  settled  papers  of  Fulton  superior  court,  and 
were  there  when  the  petition  to  open  the  settlement  and 
proceed  with  them  in  this  case  was  filed.     We  think  this 
petition  was  a  proper  remedy.     It  was,  in  effect,  a  motion 
to  vacate  an  unauthorized  entry  of  satisfaction  on  the  j?. 
fas.    The  cases  were  regularly  in  court.    They  began  there^ 
went  through  this  court,  on  demurrer  to  the  illegalities,  ta 
the  Supreme  Court  of  the  United  States,  and  back  on  a 
reversal  of  the  judgment  of  this  court,  with  direction  ta 
this  court  to  reverse  the  order  of  the  superior  court  sus- 
taining the  demurrer.     54  Ga.^  403  ;  92  U.  S.,  677.    Thi& 
reinstated  those  cases,  and  they  stood  for  trial  in  Fulton 
superior  court.    From  the  attorney  general's  entry  on  the 
fi.fas.^  they  appeared  to  be  settled,  when  in  fact  they  never 
had  been  settled,  and  it  was  competent  for  the  court  on 
petition  to  strike  the  entries  and  to  order  the^.^^.  to  pro- 
ceed.   But  we  do  not  think  this  a  material  question.    The 
state  might  have  ignored  these  entries  and  ordered  the^. 
fas.  to  proceed  without  application  to  the  court.     In  such 
a  case  it  would  have  been  met  with  the  same  remedy  and 
defence,  in  the  same  jurisdiction  as  that  filed  in  this  case, 

5.  A  good  deal  of  stress  was   laid  by  counsel  for  the 
company  on  the  charge  of  the  court,  bb  set  forth  in  the 
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18th  and  19th  subdivisions  of  the  15th  ground  of  the  mo- 
tion for  a  new  trial,  relating  to  the  power  of  the  jury  to 
assess  the  property  for  taxation,  counsel  for  the  company 
claiming  that  the  jury  were  only  authorized  to  determine 
the  isolated  qrestion  of  the  company's  liability  to  pay  the 
tax,  and  that  the  power  to  assess  the  property  is  vested 
alone  in  the  comptroller  general,  with  an  appeal  to  assess- 
ors in  cases  of  disputed  values,  as  provided  by  Code,  §§826f 
832,  881,  876,  839,  840. 

These  cases  were  in  court  for  trial  on  all  the  issues  made 
by  the  pleadings  or  involved  therein.  One  ground  of  ille- 
gality was  an  alleged  payment  of  $4,000  in  full  satisfac- 
tion of  the  fi,  fas.  Another  ground  was  the  value  of  the 
Arlington  branch,  alleged  to  be  only  $120,000,  and  the 
value  of  the  Eufaula  branch,  alleged  to  be  only  $270,000, 
and  the  defendant  made  a  conditional  tender  of  $600  tax 
on  the  Arlington  branch,  and  of  $1,350  on  the  Eufaula 
branch.  To  have  restricted  the  jury  to  the  position  oT 
counsel,  would  have  excluded  these  grounds  from  their  con- 
sideration. The  condition  of  the  illegality  bonds  requires 
the  company  to  pay  thefi.fas.^f  if  held  liable  thereon  by 
the  courts.  How  could  the  court  enforce  these  bonds,  in 
case  of  default,  if  it  was  not  authorized  to  find  the  amount 
due  on  the  Jl,  fas.  How  can  the  amount  be  ascertained 
without  a  valuation  of  so  much  of  the  property  as  is  sub- 
ject to  the  tax ;  and  who  is  to  find  the  value,  the  court  or 
the  jury  ?  Certainly  the  jury,  under  the  charge  of  the  court 
The  remedy  provided  by  the  act  of  1874  is  an  affidavit  of 
illegality,  to  be  tried  as  other  illegalities.  The  liability 
of  the  defendant  to  the  tax  is  to  be  determined  under  its 
provisions,  and  the  defendant  is  authorized  by  the  terms  ot 
the  act,  on  compliance  with  its  conditions,  "  to  resist  the 
collection  of  the  tax  therein  provided  for. "  It  is  not  only 
the  mere  "  liability"  of  the  defendant  that  is  made  subject  to 
contest,  but  the  "collection"  of  the  taxes  also.  It  is  not  the 
policy  of  the  law  to  subject  the  determination  of  any  cam 
hy  piecemeal,  to  two  separate  jurisdictions. 

v  70-3 
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The  argument  of  learned  counsel  for  the  company,  that 
a  jury  can  only  assess  the  tax  in  equity  cases,  where  the 
rule  requires  the  complainant  to  do  equity  by  an  offer  to 
pay  whatever  may  be  due,  is  shorn  of  its  strength  by  the 
pleadings  in  this  case,  for  they  embrace  just  such  a  tender 
as  we  have  already  seen. 

The  company  made  no  separate  return  of  those  portions 
of  the  road  subject  to  the  tax,  and  if  sections  839  and  840 
of  the  Code  apply  to  returns  made  to  the  comptroller  gen- 
eral, then  there  was  no  return  at  an  under- valuation,  and 
nothing  therefore  for  revision  or  correction.  Assessments 
of  corporate  property,  for  taxes  accruing  after  the  passage 
of  the  acts  of  the  22d  of  February,  1877,  and  the  act  of 
1878  amendatory  thereof.  Code,  §§826{d),  833(a),  are  sub- 
ject to  the  provisions  of  these  acts.  But  these  cases  being 
only  a  continuation  of  a  litigation,  begun  before  the  passage 
of  these  acts,  are  not  even  subject  to  the  objections  set  forth 
in  the  dissenting  opinion  of  Warner,  Chief  Justice,  in  Oold- 
smithy  comptroller  general^  vs.  The  S%  W,  £.  B.  Company ^ 
62  Ga.,  501. 

6.  The  language  used  by  the  court  in  submitting  the 
theories  of  counsel  as  to  the  rule  which  should  govern  the 
jury  in  valuing  the  road,  as  follows :  "  Now,  there  are  these 
two  propositions  that  are  before  you,  one  of  the  state  claim- 
ing taxes,  and  one  of  a  road  that  is  trying  to  keep  from  paying 
the  taxes",  while  it  may  have  been  an  inappropriate  form 
of  expression,  when  taken  in  connection  with  the  balance 
of  the  charge  on  this  subject,  the  jury  could  not  have  mis- 
understood the  court  as  to  the  questions  which  were  sub- 
mitted to  them  and  to  which  this  sentence  referred.  Two 
theories  are  set  forth  in  this  paragraph  of  the  charge,  one 
being  the  rule  as  claimed  by  the  state,  and  the  other  rule 
as  claimed  by  the  defendant.  The  state  claimed  that  in 
fixing  the  value  of  the  section  and  branches  of  the  road  sub- 
ject to  the  tax,  the  jury  should  value  the  same  in  connec- 
tion with  and  as  a  part  of  the  whole  road  according  to  the 
value  of  the  whole  line,  estimating  the  value  thereof  accord- 
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ing  to  the  number  of  miles,  by  the  pro  rata  value  of  a 
migle  mile.    The  company  contended  that  the  section  and 
branches  should  be  valued  at  their  separate,  intrinsic, 
isolated  values  apart  from  any  connection  with  the  main 
road.    The  court  submitted  with  these  theories  the  reasons 
^ven,  in  brief,  by  counsel  why  their  respective  theories 
ought  to  prevail,  and  left  it  to  the  jury  to  say  which  theory 
they  would  adopt.    There  is  no  pretence  that  the  position 
-of  either  party  was  incorrectly  stated ;  nor  did  counsel  sug- 
gest to  the  court  that  these  words  were  likely  to  mislead 
the  jury.  The  jury,  it  seems,  adopted  the  theory  of  the  state. 
This  rule,  taken  in  connection  with  the  l)alance  of  the 
charge,  is  more  favorable  than  that  referred  to  and  recog- 
nized in  the  railroad  tax  cases,  92  U.  S.,  605,  which  is,  where 
railroad  companies  are  solvent,  that  the  market  value  of 
a  railroad  is  the  value  of  its  stock,  plus  the  value  of  its 
bonds.    The  stock  of  railroad  companies  of  recent  years 
has  been  subject  to  great  fluctuations  in  value.  It  has  been  a 
iruitful  source  of  speculation,  and  very  frequently  the  value 
of  its  stock  and  bonds  will  not  afford  a  safe  rule  as  to  the 
market  value  of  the  road.  Any  rule,  as  the  Supreme  Court 
of  the  United  States  said  in  the  cases  referred  to,  is  more 
or  less  uncertain  and  unsatisfactory.    No  one  given  rule 
can,  with  legal  certainty,  be  adopted,  and  for  this  reason 
many  of  the  requests  to  charge  the  jury,  made  by  the  compa- 
ny's counsel,  are  objectionable,  and  were  properly  refused. 
The  market  value  of  the  section,  which  was  a  part  of  the  main 
line,  and  of  two  branches,  which  fed  the  main  line  and 
drew  to  it  freights  for  a  long  haul  within  an  area  of  fifty 
miles  or  more  adjacent  to  them,  and  which  but  for  them 
might  have  taken  another  line,  were,  to  be  ascertained. 
The  rule  or  rules  submitted  to  the  jury  should  let  in  all 
the  evidence  and  every  view  of  the  subject  that  would 
riled  light  upon  it,  such  as  the  value  of  the  whole  line,  the 
separate  value  of  the  section  and  branches,  the  length  of 
each,  the  cost  of  each,  the  cost  of  reproducing  the  whole 
Use  or  any  part  thereof ,  the  market  value  of  the  whole 
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and  of  each  part  thereof,  the  market  value  of  its  stock  and 
bonds,  the  net  income  of  the  road  and  of  the  stock,  and 
the  proportion  which  the  business  done  on  the  section  and 
branches  in  controversy  bears  to  that  done  on  the  whole 
Ime.  92  U.  8.,  575 ;  64  Oa.^  800.  Unpublished  case  be- 
fore cited. 

Any  evidence  that  would  in  any  way  aid  the  jury  in 
ascertaining  the  market  value  of  those  portions  of  the  road 
subject  to  the  tax  should  be  admitted,  and  the  property 
should  be  fairly  assessed  as  the  property  of  private  citizens 
of  the  state  at  its  true  market  value.  All  the  evidence 
offered  by  either  party  in  this  case  was  admitted;  none  was 
excluded.  The  evidence  took  a  wide  range,  extending  be- 
yond actual  facts,  to  the  opinions  of  several  expert  wit- 
nesses sworn  on  the  trial.  The  court,  in  addition  to  the 
two  theories  of  counsel,  charged  the  jury,  "  You  are  to 
assess  the  unpaid  taxes  upon  these  Ji,fas.y  for  which  the 
road  is  legally  liable  to  the  state.  The  claim  in  this  case 
npon  the  part  of  the  state  is  for  the  taxes  due  upon  the 
property  from  Americus  to  Albany,  from  Albany  to  Arling- 
ton, from  Outhbert  to  Eufaula ;  now  you  are  to  assess  the 
value  of  these  particular  portions  of  the  road,  and  after  you 
have  ascertained  their  value  from  the  evidence  in  1874  and 
1876,  then  you  are  to  assess  one-half  of  one  per  cent,  upon 
the  valuation  that  you  make  in  1874  and  such  valuation 
as  you  may  make  in  1875.  You  are  to  do,  under  this  evi- 
dence and  the  law  I  have  given  you  in  charge,  what,  if  it 
were  not  for  this  issue,  the  comptroller  general  would  do, 
under  the  forms  of  law.  So  you  must  exercise  your  best 
judgment,  under  the  evidence  and  the  law,  and  say  what 
you  find  the  valuation  of  this  property  to  be."  Judge  I^on 
read  from  a  Supreme  Court  report,  and  the  court  continued, 
"All  the  evidence,  gentlemen,  is  before  you ;  you  are  to  get 
at  the  valuation  of  this  property  from  all  the  evidence  be- 
fore you.  You  are  to  look  to  all  the  evidence.  I  am  merely 
stating  to  you  the  theory  of  the  state  upon  tiis  one  hand 
aotd  of  tlie  defendant  on  the  other.    You  are  to  look  to  alE 


FEBRUABY  TERM,  1888.  SI 

Tbe  SiRte  w.  The  Southwestem  Ballioad  and  viae  vena, 

the  evidence ;  and  from  all  the  evidence  you  are  to  come 
to  your  conclusion  as  to  what  this  property  ought  to  be 
assessed  at  by  the  state,  the  valuation  that  it  had  in  1874 
and  1875." 

7.  Was  the  verdict  contrary  to  the  evidence  ? 

The  jury  found  93  miles  of  the  road  subject  to  the  tax 
(there  was  really  95^-  miles  subject),  and  the  value  of  the 
93  miles  to  be  $1,674,000.00,  thus  finding  the  average  value 
per  mile  to  be  $18,000.  Keeping  in  view  the  rules  and 
elements  of  value  before  stated,  let  us  see  what  the  facts 
are.    Mr.  Powers  values  the  whole  line  at  $5,000,000. 

The  section  from  Americus  to  Albany  cost $435,800 

The  Arlington  branch  cost 460,000 

The  Eufanla  branch  cost 500,000 

Total  cost $1,395,800 

This  is  the  original  cost,  and  makes  no  allowance  for  sub- 
sequent improvements  which  increase  the  value  of  these 
sections  of  the  road.  The  whole  road  is  under  a  perpetual 
lease  to  the  Central  Railroad  and  Banking  Company,  with 
a  guaranteed  dividend  of  7%  on  the  stock,  which  in  round 
numbers  is  $5,000,000.  This  is  the  annual  rental  of  the 
road.  At  the  time  this  lease  was  made,  June  24th,  1869, 
the  bonded  indebtedness  of  the  road  was  $700,000.  The 
Central  Railroad  Company,  in  addition  to  its  guarantee  on 
the  stock,  agreed  to  pay  the  principal  and  interest  of  this 
bonded  indebtedness.  These  bonds  were  plain  bonds,  con- 
vertible into  stock.  There  were  $3,500,000  of  tripartite 
bonds  issued  after  the  merger  of  this  road  with  the  Central, 
and  the  $700,000  of  Southwestern  bonds  were  taken  up 
with  part  of  these  tripartite  bonds.  Now,  estimating  the 
guaranteed  stock  and  the  $700,000  of  original  Southwestern 
bonds  at  par,  according  to  the  rule  in  92  U.  S.,  605,  we 
have  the  value  of  the  whole  line  and  branches,  $5,700,000. 
The  length  of  the  whole  line  is  307  miles,  so  this  makes 
the  average  value  over  $18,000  per  mile.  If  the  income 
on  thi  stock  and  bonds,  $399,000,  rating  it  at  7%,  is  capi- 
talized on  a  basis  6%  for  money,  it  would  greatly  increase 
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this  value  per  mile.  It  must  also  be  remembered  that  the^ 
dividends  can  never  be  less  than  7X,  and  will  be  increased 
if  the  Central  Railroad  earns  10.9^  in  the  ratio  of  8  to  10^ 
and  that  a  stock  dividend  has  been  paid  to  the  Southwest- 
ern Railroad  Company  of  $32  a  share. 

The  true  rule  of  valuation  in  this  case  seems  to 
us  to  be,  to  estimate  the  road  and  branches  as  a  whole*. 
Nelson  Tift  says :  "  I  would  estimate  all  the  parts  aj» 
one  road,  their  extensions,  branches,  side  tracks,  etc. 
All  the  parts  are  necessary  to  the  financial  success  and 
value  of  the  road,  and  are  all  representatives  in  the 
value  of  the  stock. "  The  road  from  Macon  to  Eufaula 
which  embraces  a  part  of  the  old  Georgia  and  Florida  Rail- 
road, and  the  Eufaula  branch,  is  operated  as  a  main  line. 
How  can  you  estimate  the  value  of  any  part  of  this  portion 
of  the  main  line,  except  as  a  part  of  the  whole ;  and  how^ 
can  you  value  this  part  of  the  main  line  without  estimat- 
ing with  it  that  portion  of  the  road  to  Columbus  ?  It  can- 
not well  be  done,  nor  can  the  branches  which  feed  the 
main  lines  be  correctly  valued  except  as  a  part  of  the  whole. 
Mr.  Raoul  was  unable  to  apportion  the  earnings  between 
the.  main  line  and  the  branches,  though  pressed  to  do  so  by 
counsel  for  the  state.  There  is  no  separate  rolling  stock 
for  the  branches.  The  value  of  the  road  and  branches,  of 
the  rolling  stock,  and  of  the  income,  must  all  be  considered 
in  their  entirety ;  they  cannot  be  apportioned  with  any 
reasonable  certainty.  The  verdict  of  the  jury  is  supported 
by  the  evidence.  We  do  not,  however,  intend  to  fix  the 
rule  adopted  by  the  jury  as  an  absolute  rule  for  the  future 
assessment  of  this  property.  It  must  be  assessed  at  all 
times,  as  the  property  of  other  people,  at  its  actual  market 
value ;  and  future  returns  are  subject,  as  we  have  said,  to 
Code,  826(d)  and  833(a).    See  also  62  Oa.,  501. 

8.  We  think  the  court  was  right  in  requiring  the  interest 
to  be  written  off  the  verdict.  Taxes  are  not  debts  in  the  sense 
in  which  that  word  is  ordinarily  used.  Code,  2056,  em- 
braces all  liquidated,  demands  arising  in  contract,  either 
express  or  implied,  or  otherwise,  where  the  sum  to  i>e  paid 
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is  fixed  or  certain.  We  do  not  understand  that  taxes  are 
ordinarily  embraced  in  the  term  "  liquidated  demands. " 
Oi>en  accounts  did  not  bear  interest  until  subjected  thereto 
by  the  act  of  1858. 

In  the  third  paragraph  of  section  2533,  Code,  taxes  are 
mentioned  in  connection  with  "  other  debts,"  as  entitled  to 
priority  of  payment  out  of  the  assets  of  a  decedent's 
estate.  But  this  does  not  prove  that  they  are  debts  in  the 
ordinary  sense  of  that  term.  Section  2571,  which  provides 
that  the  year's  support  of  a  decedent's  family  shall  "  be 
preferred  before  all  other  debts, "  is  similar  in  its  verbiage 
to  that  above  quoted.  Yet,  it  is  plain  that,  notwithstand- 
ing it  is  thus  connected  with  the  term  "  other  debts, "  it  is 
not  a  debt.  This  court  has  so  decided  in  Barron  vs,  Bumey^ 
38  Ga.,  264. 

Taxes  are  not  ordinary  debts ;  they  are  not  contracts, 
either  express  or  implied.  They  cannot  be  collected  by 
Suit  at  law  in  the  absence  of  express  statutory  provision ; 
they  are  not  the  subject-matter  of  set-off.  7  Ab.  Pr.,  248 ; 
7  La.  An.,  192;  1  La.  An.,  436;  8  Met.,  393;  Quincy  Mass., 
58 ;  3  Met,  520 ;  Lane  vs.  Oregon,  7  Wall.,  80 ;  Packard  vs. 
Tisdale,  50  Maine,  376. 

In  Savings  Bank  vs.  United  States,  19  Wall.,  227,  an 
action  of  debt  for  the  recovery  of  an  internal  revenue  tax, 
due  by  that  bank,  was  sustained  on  general  principles,  but 
more  particularly  on  the  express  provisions  of  the  statute. 
Mr.  Justice  Bradley  and  Field  dissenting  on  the  ground 
that  the  action  would  not  lie  for  the  recovery  of  a  tax  of 
the  kind,  until  it  had  been  first  entered  on  the  assessment 
roll.  No  reference  whatever  was  made  to  the  case  in  7 
Wall.,  80,  before  cited.  The  jury  found  a  special  verdict, 
embracing  the  principal  sum,  and  $1,100.00  as  interest,  if 
the  court  should  be  of  opinion  the  plaintiff,  under  the  law, 
wa^  entitled  to  recover  it.  The  circuit  court  gave  no  in- 
terest)  because  the  bank  was  not  reprehensibly  in  default, 
and  because  its  refusal  to  pay  the  tax  was  induced  by  the 
inconsistent  action  and  the  conflicting  opinions  of  the  de- 
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partment.  See  page  231  and  note.  The  question  of  in- 
terest was  not  raised  in  the  Supreme  Court,  and  none  was 
allowed,  notwithstanding  several  years  had  elapsed  after 
the  tax  became  due. 

In  the  case  of  Delaware  Division  Oanal  Company  V8. 
Commonwealth,  50  Penn.  St.,  409,  interest  was  allowed ; 
but  this  was  by  reason  of  the  act  of  1811,  which  provided 
that  "  all  balances  due  the  commonwealth  on  accounts 
settled  agreeably  to  this  act  shall  bear  interest  from  three 
months  after  date  of  settlement  until  paid. "    See  page  405. 

In  the  City  of  Dubuque  vs.  Illinois  Central  Railroad 
Company,  39  Iowa,  56,  an  important  case  argued  by  quite 
a  number  of  attorneys  representing  this  and  other  com- 
panies interested  in  the  decision,  the  main  question  de- 
cided was,  that  the  general  assembly  had  no  power  to  release 
the  railroad  company  from  the  payment  of  taxes  levied 
by  the  city  for  the  year  1871,  by  subsequent  legislation. 
Beck,  J.,  held  that  the  tax  was  a  debt,  and  that  there 
was  an  implied  contract  on  the  part  of  the  defendant  to 
pay  it,  which  the  general  assembly  could  not  impair.  The 
other  members  of  the  court  placed  their  opinions  on  con- 
stitutional grounds.  Beck,  J.,  also  held  that  an  action 
at  law  was  maintainable  for  the  recovery  of  taxes  under 
special  circumstances,  but  not  in  ordinary  cases ;  but  this 
ruling  was  not  concurred  in  by  the  other  three  judges. 
Cole,  J.,  expressly  dissented  from  it,  upon  the  ground 
that  the  tax  was  not  a  "  debt  which  could  be  recovered  by 
an  action  at  law. "  The  court,  citing  the  authorities,  said 
some  of  them  "  hold  that  taxes  do  not  bear  interest  unless 
it  is  so  prescribed  by  statute. "  See  pages  75,  76,  72,  90, 
63.  The  question  of  interest  was  not  decided  further  in 
this  case. 

"  The  assessment  of  taxes  does  not  create  a  debt  that  can 
be  enforced  by  suit,  or  upon  which  a  promise  to  pay  in- 
terest can  be  implied.  It  is  a  proceeding  in  invitum^ "  not 
founded  upon  contracts,  express  or  implied.  Shaw  va. 
Picket,  26  Ver.,  482.    "  A  debt  universally  bears  interest 
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from  the  time  it  is  due.  A  tax  never  carries  interest.  No 
instance,  it  is  believed,  can  be  found  since  the  formation 
of  the  government  where  a  claim  for  interest  on  taxes  has 
l)een  made  or  enforced.  "  The  City  of  Camden  V8.  Allen, 
2  Dutcher,  399 ;  Perry  vs.  Washburn,  20  Cal.,  318,  360.  It 
has  not  been  customary  to  collect  interest  on  ordinary  tax 
Ji*fas.  in  this  state.  These  ^./a*.  stand  on  the  same  foot- 
ing with  those  against  the  people  of  the  state  for  their  taxes. 
Our  system  for  enforcing  the  payment  of  taxes  is  one  of 
I)enalties  and  not  interest.  See  Code,  826(g),  854, 876  to  880, 
^10.  In  the  latter  section  it  is  expressly  provided  that  the 
penalty  shall  include  interest.  In  the  absence  of  statutory 
provision,  taxes  do  not  ordinarily  bear  interest.  Where 
the  circumstances  raise  an  implied  contract,  or  where  there 
is  an  express  contract  to  pay,  the  rule  would  be  different, 
such  as  defaulters  having  in  their  hands  public  moneys,  per- 
sons at  whose  instance  or  for  whose  benefit  tax  fi,  fas. 
have  been  taken  up  and  docketed  on  the  execution  docket, 
under  Code,  §891(a),  and  in  cases  of  vexatious  or  unfounded 
litigation  against  the  rights  of  the  state. 

In  Bank  v%.  Commonwealth,  10  Penn.  St.,  453,  it  is  said, 
**  Where  the  fact  of  non-payment  is  ascribable  to  mutual  mis- 
apprehension, or  to  the  laches  of  the  creditor,  interest  is  not 
demandable  as  of  course.  The  detention  must  smack  of  in- 
justice to  make  the  debtor  liable. "  And  in  64  6r«.,  800, 
this  court  suggested,  but  did  not  decide,  that  the  payment 
of  interest  from  the  time  the  tax  was  claimed  by  the 
oflScers  of  the  state  might  depend  on  the  question  as  to 
-**  whose  fault  caused  the  delay. "  The  state  claims  the  com- 
pany was  first  at  fault,  and  that  it  owes  interest  from  the 
end  of  the  years  1874  and  1875.  The  state  issued  these 
Ji.fas.  for  the  taxes  of  these  years,  for  over  $28,000  for  each 
year,  based  upon  the  value  of  the  whole  property  of  the 
company.  The  defense  was  successful  in  the  Supreme 
Court  of  the  United  States  in  1876,  and  after  a  protracted 
litigation,  over  two-thirds  of  the  company's  property  was 
found  to  be  exempt  from  the  ad  valorem  tax.    On  the  6th 


» 

] 


36  SUPREME  COURT  OF  GEORGIA. 


The  ^tate  vs.  The  Southwestern  Railroad  and  vice  vena. 


of  May,  1880,  the  state  again  moved,  on  the  petition  filed 
in  this  case,  on  these  same  ^y?.yb«.,  without  the  entry  of  any 
credits  thereon.  One  ground  of  illegality  is  that  the  tax 
on  the  defendant's  wild  lands,  returned  at  $9,990.50;  on 
6,417  shares  of  stock  in  other  railroads,  most  of  which  is 
worthless,  returned  at  $311,700.00,  on  some  of  its  bonds  re- 
turned at  $69,000,  (stated  in  62  Ga.,  497,  $6,900);  on  its 
steamboat  stock,  returned  at  $24,719 ;  on  its  notes,  returned 
at  $11,250, — amounting  in  the  aggregate  to  $426,659.50, 
was,  on  the  19th  of  April,  1880,  before  this  case  was  renewed, 
paid  by  the  Central  Eailroad  Company  for  the  Southwest- 
ern, and  this  was  admitted  by  the  state  on  trial  of  this  case. 
The  failure  of  the  state  to  credit  the  Ji,  fas. ^  so  as  to  release 
that  portion  of  the  road  exempt  under  its  original  charter 
from  the  ad  valorem  tax,  and  so  as  to  release  the  above 
stated  property  from  the  lien  of  the^./a*.,  rendered  this 
part  of  the  defense  necessary. .  The  Ji,  fas.  were  proceeding 
for  too  much.  In  these  respects  the  state  was  at  fault 
The  act  of  1874  only  seeks  to  tax  the  property  of  railroads 
as  the  property  of  other  citizens  is  taxed,  and  the  remedy 
therein  provided  was  allowed  for  the  purpose  of  settling 
fairly  and  legally  the  liability  of  the  roads  to  the  tax.  The 
company,  in  joining  issue  with  the  state,  did  nothing  more 
than  it  was  invited  by  the  state  to  do.  Besides  this,  the 
jury  found  interest  for  six  years  on  the  tax  of  1874,  and 
for  five  years  on  that  of  1875,  when  the  tax  was  not  claimed 
in  this  case  until  the  6th  of  May,  1880,  this  being  the  time 
when  the  petition  to  re-open  the  f,  fas.  was  filed ;  and  in  this 
case  no  separate  assessment  was  made,  until  it  was  done  by 
the  jury  on  the  trial  of  the  case.  See,  also,  18  Ga.j  177;  2 
Kelly,  376 ;  Code,  §812.  Of  course,  the  taxes  found  to  be 
due  in  this  case  bear  interest  from  the  date  of  the  verdict 
9.  Counsel  for  the  company  claim  credit  for  apro  rata  part 
of  the  income  tax  paid  in  1874-5,  and  stated  in  the  argument 
the  payment  of  it  was  admitted  1  y  the  state.  The  record 
is  indefinite  in  this  respect.  If  the  tax  was  paid,  it  is  proper 
that  the  court  below  should  direct  that  a  pro  rata  part  of 


FEBRUARY  TERM,  1888.  8T 

The  State  i».  The  Southwei tern  Railrocul  and  vice  vena. 

m 

the  principal  sum  so  paid  be  credited  on  the  amount  due 
by  the  company,  and  we  so  direct. 

10.  To  the  first  and  second  grounds  of  the  motion:  an 
entry  of  satisfaction  on  Si^,fa.  by  the  attorney  of  record,  ia 
prima  facie  valid  and  binding  on  the  plaintiff.  In  thia 
case  the  entry  indicated  a  "  settlement, "  not  a  full  satisfac- 
tion of  the  fi.fas.  The  documentary  evidence  and  the 
company's  returns,  introduced  by  the  state,  were  suflScient 
under  the  pleadings,  and  in  view  of  the  legal  question 
raised  thereby,  to  support  the  ruling  of  the  court. 

The  reference  in  the  charge  to  the  Perry  branch  did  no 
harm.  The  jury  were  told  it  was  not  in  the  case,  and  they 
did  not  embrace  it  in  their  verdict. 

The  third  and  fourth  grounds  assume  that  the  state  was 
legally  a  party  to  the  alleged  settlement.  The  eleventh 
ground  of  the  motion  excluded  from  the  consideration  of 
the  jury  the  question  of  mistake,  and  was  not  authorized 
by  the  evidence.  As  we  have  seen,  the  comptroller  general 
only  receipted  for  $3,500  tax  collected  on  the  Jl.  fas. 

The  state  was  reasonably  diligent  in  proceeding  with 
these yf.ya*.,  under  all  the  facts  of  this  case. 

The  remaining  grounds  of  the  motion  are  covered  by  the 
opinion. 

11.  In  the  case  of  the  State  vs.  The  Southwestern  Rail- 
road Company,  the  judgment  is  reversed,  with  directions  to- 
the  court  below  to  pass  an  order  remitting  the  interest 
only,  and  with  these  modifications  allowing  the  verdict  and 
judgment  to  stand  as  rendered,  the  railroad  company  to 
pay  the  cost  of  its  own  bill  of  exceptions,  and  the  state  to 
pay  the  cost  of  its  bill  of  exceptions. 

The  case  of  the  Southwestern  Railroad  Company  vs.  The 
State  is  affirmed. 
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Hall  in  the  City  of  Augusta,  and  vice  versa. 

{This  ctse  WM  aigaed  at  the  Uurt  term,  but  was  ordered  re-argued  at  the  present 

term.] 

1.  The  defendants,  under  the  facts  of  this  case,  had  a  perfect  prescrip- 
tive title  to  the  lot  on  which  they  pulled  down  the  wall  involved  in 
controversy.  The  plaintiffs  had  no  estate  in  remainder,  but  held 
under  the  will  of  their  mother ;  if  the  possession  of  defendants 
was  adverse  to  her  and  her  trustees,  it  was  adverse  to  plaintiffs. 

<a.)  An  ante-nuptial  agreement  provided  that  certain  property  of  the 
wife  should  be  conveyed  by  the  intended  husband  to  trustees  for 
her ;  that  she  should  have  power  to  make  a  will,  and  in  case  her 
husband  should  survive  her,  the  trustees  should  convey  and  dis- 
pose of  the  said  lots  or  parcels  of  land  as  the  said  wife  might  by 
her  will  appoint,  the  disposition  to  take  effect  as  to  one-half  of  the 
lots  immediately  after  her  death,  and  as  to  the  other  half  after  the 
death  of  her  husband;  should  she  survive  her  husband,  ''said 
trustees,  and  their  successors,  shall  hold  the  said  lots  or  parcels  of 
land  for  the  use  and  benefit  of  (the  wife)  during  her  lifetime,  and 
not  to  be  disposed  of,  aliened  or  conveyed,  by  mortgage  or  deed, 
or  in  any  other  way,  but  by  will,  and  for  the  use,  maintenance  and 
education  of  her  issue  and  their  descendants  in  such  manner  as 
the  said  (wife)  may  and  shall  direct."  If  the  wife  died  intestate, 
provision  was  made  as  to  the  disposition  of  the  property : 

Meldy  that  in  case  the  husband  survived,  the  wife  had  power  to 
devise  the  property,  subject  to  a  life  use  of  one-half  by  him ;  if  she 
survived,  her  right  of  disposition  was  absolute ;  in  neither  case 
was  her  right  to  devise  limited  to  certain  beneficiaries  marked  out 
by  the  setUement.  To  so  hold  would  destroy  all  her  testamentary 
power. 

<&.)  The  meaning  of  the  clause  in  regard  to  the  maintenance  and 
education  of  her  issue  and  their  descendants,  is  that  the  trustees 
should  hold  the  property  for  her  use,  and  for  the  use  of  her  chil- 
dren and  descendants  during  her  life  as  she  might  then  direct; 
they  did  not  limit  her  power  of  disposition  by  will. 

<c.)  The  husband  could  not  alter  this  power  by  post-nuptial  deed; 
nor  was  it  done ;  the  deed  substantially  followed  the  settlement ; 
and  a  provision  therein  that  the  wife  should  have  power  to  make  a 
will  **  in  pursuance  of  the  provisions  of  this  settlement,  and  of  the 
precedent  covenant/'  will  be  construed  to  refer  to  the  rights  of  the 
husband  in  case  of  his  survivorship. 

2.  The  defendants  held  by  prescription— adverse  possession  for  more 
than  fifty  years-^which  presumes  a  grant  to  them  from  the  state. 
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The  plaintiffs  claimed  under  the  will  of  their  mother,  and  the  two 
sides  did  not  derive  title  from  a  common  grantor. 

(a.)  Owners  of  adjoining  lands  owe  to  each  other,  as  incident  t(f  their 
jaxtax>ositiony  the  lateral  support  of  each  to  that  of  the  other  in 
its  natural  state,  whether  they  derive  title  from  a  common  grantor 
or  not.  If  they  derive  title  from  a  common  grantor,  that  lateral 
support  extends  further  than  the  soil  in  its  natural  condition,  and 
embraces  the  superincumbent  weight  that  may  be  upon  it  by  fence, 
wall  or  other  burden.  If,  at  the  time  the  conmion  grantor  parts 
with  title,  there  are  buildings  adjoining  each  other,  ^  the  right  ex- 
tends to  the  lateral  support  which  each  adjacent  wall  gives  to  the 
other. 

(6.)  If  there  be  between  the  two  proprietors  a  party  wall  supporting 
the  timbers  of  each,  the  right  of  each  to  that  wall  for  the  support 
it  gives  his  building  is  that  of  a  tenant  in  common  with  the  other, 
and  neither  can  change  it  so  as  to  displace  the  timbers  of  the  other 
so  supported,  or  in  anywise  injure  or  make  them  insecure. 

(c.)  A  deed  from  the  husband  or  the  trustees  of  the  wife  in  this  case, 
would  be  nothing  more  than  color  of  title,  there  being  no  power 
in  either  of  them  to  convey  the  property. 

3.  The  question  of  diligence  in  removing  the  wall,  from  which  the 
damage  arose,  was  one  of  fact ;  it  has  been  submitted  to  the  jury, 
and  their  finding  was  supported  by  the  evidence. 

4.  The  admission  or  rejection  of  the  testimony  of  the  witness,  Gould, 
or  of  the  minutes  of  the  Masonic  lodge,  was  immaterial,  under  the 
views  just  announced. 

5.  A  failure  to  give  notice  to  an  adjoining  land  owner  of  the  removal 
of  a  wall  will  not  necessarily  show  negligence ;  if  the  adjoining 
land  owner,  from  personal  observation  or  otherwise,  had  knowledge 
that  the  work  was  being  done,  or  would  be  done,  the  object  of 
giving  notice  would  have  been  accomplished ;  and  such  facts  could 
be  considered  by  the  jury  in  determining  the  question  of  diligence. 

(a.)  There  was  no  such  substantial  error  committed  as  requires  a 
new  trial  on  behalf  of  the  plaintiffs. 
September  1, 188S. 

Title.  Prescription.  Husband  and  Wife.  Wills.  Ease- 
ments. Damages.  Estates.  Before  Judge  Lawson.  Rich- 
mond Superior  Court    April  Term,  1882. 

Plaintiffs,  the  Montgomery's,  brought  case  against  the 
Trasteea  of  the  Masonic  Hall  for  damages  done  to  a  wall 
of  the  plaintiffs.  The  facts  were,  in  brief,  as  follows: 
In  1824,  an  ante-nuptial  agreement  was  entered  into  be- 
\mfSDL  General  W.  W.  Montgomery,  AuGrustos   Moore. 
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guardian,  and  Miss  Janet  S.  Blair,  as  precedent  to  the 
maroage  of  General  Montgomery  and  Miss  Blair.  In  this 
agreement  it  was  provided,  among  other  things,  that  the 
husband  should  settle  upon  trustees  certain  property  which 
she  had.  She  was  to  have  a  certain  amount  paid  to  her 
annually  from  the  rents ;  she  was  given  the  right  to  make 
a  will ;  and  in  case  she  survived  her  husband,  the  trustees 
were  to  coAvey  and  dispose  of  the  lots  as  she  might  direct 
by  will,  to  take  effect  as  to  one-half  at  once  upon  her 
death,  and  as  to  the  other  half  upon  the  death  of  her  hus- 
band, who  was  given  a  life-use  in  the  latter  half.  If  she 
survived  him,  the  agreement  provided  as  follows : 

''  And  in  further  trust,  that  should  the  said  William  W.  Montgom- 
ery depart  this  life  before  the  death  of  tlie  said  Janet  S.  Blair,  the 
said  trustees,  and  their  successors,  shall  hold  the  said  lots  or  parcels 
of  land  for  the  use  and  benefit  of  Janet  S.  Blair  during  her  lifetime,  not 
lobe  disposed  of,  aliened,  or  conveyed  by  her  by  marriage,[mortgage  ?], 
deed,  or  in  any  other  way  than  by  will,  and  for  the  use,  maintenance 
and  education  of  her  issue  and  their  descendants  in  such  manner  as 
the  said  Janet  S.  Blair  may  direct." 

The  post-nuptial  settlement  substantially  followed  the 
ante-nuptial  agreement,  and  contained  the  following  clause : 

**  And  the  said  William  W.  Montgomery  hereby  authorizes  and 
^empowers  the  said  Mrs.  Janet  S.  Montgomery,  late  Miss  Janet  S.  Blair, 
to  make  a  last  will  and  testament  in  pursuance  of  the  provisions  d 
this  settlement,  and  of  the  preceding  covenant." 

Mrs.  Montgomery  survived  her  Kusband  and  died  testate, 
leaving  all  her  property  to  the  plaintiffs  in  this  case.  A 
part  of  the  property  covered  by  the  ante-nuptial  and  post- 
nuptial contracts  was  lot  number  34,  on  Broad  street,  in 
Augusta,  Ga.     Such  was  the  title  of  plaintiffs. 

The  trustees  of  the  Masonic  Hall,  in  the  city  of  Augusta, 
were  incorporated  in  1827.  They  bought  lot  number  33, 
just  west  of  the  Montgomery  lot,  and  desiring  ten  feet 
more  front,  authorized  a  committee  to  purchase  a  strip 
ten  feet  wide  on  the  opposite  side  of  the  Montgomery  lot, 
and  exchanged  it  with  General  Montgomery  for  a  Uke 
strip  lying  contiguous  to  their  lot ;  they  obtained  poBsea- 
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sion  of  the  strip  at  a  cost  of  $1,700.00.  A  notice  to  pro- 
duce the  deed  from  Montgomery  to  the  Trustees  of  the 
Masonic  Hall,  and  a  bond  for  title  covering  this  strip^  was 
«erved  by  plaintiffs,  but  the  papers  could  not  be  produced. 
The  trustees  went  into  possession  in  1828,  and  have  been 
in  open,  continuous,  peaceable  and  adverse  possession  ever 
ance.  In  1828,  they  entered  into  a  contract  to  have  a 
l)uilding  erected  on  their  lot,  including  the  ten  feet  which 
had  been  added  thereto,  which  was  done.  There  had  pre- 
viously been  buildings  on  the  Montgomery  lot,  but  they 
had  burned  in  1827.  After  the  sale,  a  wall  was  built  on 
the  Montgomery  lot  along  the  eastern  line  of  the  ten  feet 
slip  and  "  flush  "  with  it,  and  having  no  '^footing  "  to  the 
west  of  it.  This  wall  was  run  up  one  story,  temporarily 
stopped,  and  subsequently  completed.  The  plaintiffs  have 
utilized  the  ten  feet  received  by  them  on  the  east  of  the 
Montgomery  lot. 

In  1881,  the  Trustees  of  the  Masonic  Hall  tore  down 
their  eastern  wall  for  rebuilding.  When  left  to  stand 
alone,  the  Montgomery  wall  "  bulged  "  to  such  an  extent 
that  the  fire  wardens  of  the  city  required  it  to  be  taken 
down  as  unsafe.  The  trustees,  in  taking  down  their  wall, 
dug  "  flush "  with  the  Montgomery  wall,  but  no  dirt  fell 
from  that  side.  The  evidence  for  the  defense  showed  that 
the  defendants  never  went  lower  than  the  Montgomery 
wall  except  in  two  places,  in  order  to  make  their  founda- 
tion level ;  that  there  were  inherent  defects  in  the  plain- 
tiffs' wall,  and  that  its  foundation  never  sunk.  Plaintiffs 
claimed  that  defendants  had  dug  below  their  wall,  and 
that  the  injury  resulted  therefrom.  One  of  the  plaintiffs 
saw  that  work  was  being  done  on  the  Masonic  Hall,  and 
cautioned  the  -  contractor  to  be  careful  as  he  approached 
the  foundation  of  the  two  buildings. 

In  tearing  down  defendants'  wall,  the  evidence  for  the 
defense  showed  that  the  contractor  discovered  that  the 
Montgomery  wall  leaned  upon  it  and  began  to  "  bulge '' 
on  the  removal  of  the  support,  before  reaching  the  foun- 
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dation.  He  proceeded,  however,  with  the  work  until  he 
had  gone  two  or  three  feet  below  the  surface  of  the  ground, 
when  he  suspended  work  for  a  day  or  two,  and  then  pro- 
ceeded, under  instructions  from  the  architect.  During  the 
taking  down  of  defendants'  wall,  a  hole  was  discovered  in 
the  Montgomery  wall,  and  W. W.  Montgomery,  one  of  plain- 
tiffs,  contracted  to  have  it  filled.  After  the  taking  down 
of  the  wall  below  the  surface  of  the  ground,  Montgomery 
was  told  by  a  Mason  that  he  should  look  after  his  wall. 
He  was  on  his  way  to  the  depot  to  leave  the  city,  but 
drove  to  the  place,  was  told  by  the  contractor  that  he  did 
not  think  there  was  danger,  and  left.  He  was  recalled  in 
a  day  or  two  by  a  notice  of  danger  from  one  of  his  tenants 
and  another  one  of  the  plaintiffs.  No  notice  was  given  to 
plaintiffs  of  the  intended  improvements. 

There  was  some  other  testimony  not  necessary  to  detail. 

The  jury  found  for  the  defendants.  Plaintiffs  excepted, 
and  assigned  the  following  among  other  errors ; 

(1.)  Because  the  court  charged  to  the  effect  that  if 
plaintiffs  received  the  ten  feet  on  the  east  of  their  lot  in 
exchange  for  the  ten  feet  held  by  the  trustees,  held  it  and 
exercised  ownership  over  it,  and  still  do  so,  they  would  be 
estopped  from  denying  the  title  of  defendants. 

(2.)  Because  the  court  charged  that  defendants  '^had  a 
right  to  remove  their  wall,  in  the  event  they  proceeded 
about  it  in  a  careful  manner.  All  persons  have  a  right  to 
use  their  own  property  in  any  manner  they  see  proper, 
provided  they  use  it  in  such  manner  as  not  to  unlawfully 
damage  the  property  of  others." 

(3.)  Because  the  court  charged,  in  effect,  that  as  to  prop- 
erty coming  from  a  common  grantor,  there  was  a  right  to 
lateral  support  of  the  soil,  and  also  of  such  structures  aa 
might  at  the  time  have  been  on  the  soil ;  but  that  if  no 
injury  resulted  from  the  removal  of  lateral  support,  but 
from  other  causes,  such  as  inherent  defects  in  the  building, 
there  could  be  no  recovery. 

(4.)  Because  the  court  charged  that  plaintiffs  ^^had  no 
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Tight  to  have  their  wall  rest  above  the  ground  on  the  wall 
of  defendants ; "  but  the  latter  would  be  bound  in  remov- 
ing their  wall  to  use  due  care  not  to  damage  their  neighbors, 
if  they  could  prevent  it  without  extraordinary  expense. 

(5.)  Because  the  court  admitted  the  books  of  minutes 
•of  defendants,  plaintiffs  objecting  that  they  could  not  bind 
others  than  members  of  the  corporation.  W.  T.  Gould 
was  also  admitted  as  a  witness  to  prove  the  correctness  of 
the  statements  on  the  minutes  as  to  the  exchange  of  lots, 
over  objection  because  General  Montgomery  was  dead, 
and  Gould  was  an  agent  of  the  corporation. 

(6.)  Because  the  court  refused  to  charge  to  the  effect 
that  defendants  were  bound  to  give  reasonable  notice  of  their 
intended  improvements  to  plaintiff,  but  charged  as  follows : 
^'The  court  does  not  charge  you  that  it  was  necessary  for 
the  defendants,  in  constructing  their  wall,  to  give  notice. 
If  they  failed  to  give  notice,  that  is  one  circumstance  from 
which  you  must  determine  whether  negligence  is  imputa- 
ble to  them  in  removing  their  wall.  ♦  ♦  ♦  If  you  find 
that  the  defendants  did  not  use  ordinary  care  and  diligence, 
taking  into  consideration  whether  or  not  the  plaintiffs  did 
have  notice  by  their  own  personal  observation,  or  other- 
wise, of  the  work  going  on  or  intended  to  be  done ;  taking 
into  consideration  all  circumstances  to  determine  the  dili- 
gence and  care  which  characterized  the  conduct  of  the 
defendants ;  taking  into  consideration  all  the  circumstances ; 
if  you  find  that  there  was  diligence — ordinary  diligence, 
ordinary  skills-exhibited  on  the  part  of  the  defendants, 
you  would  then  find  for  the  defendants  in  this  case." 

J.  S.  Hook  ;  BARinra  &  Gumming  ;  W.  W.  Moktoomebt, 
for  Montgomery  et  al. 

F.  H.  Millbe;  J.  S.  &  W.  T.  Davidson,  contra. 

Jackbon,  Chief  Justice. 

The  Montgomerys,  as  tenants  in  common  of  certain  ten- 
ements on  Broad  street  in  the  city  of  Augusta,  brought 
V  7(M 
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suit  against  the  Masonic  Lodge,  of  that  city,  to  recover 
damages  for  the  unlawful  pulling  down  of  a  wall  ad- 
joining a  wall  belonging  to  a  building  of  the  Montgom- 
erys,  by  which  the  latter  were  forced  to  take  down  their 
own.  The  jury  found  for  the  defendants,  and,  without 
making  a  motion  for  a  new  trial,  the  plaintiffs  excepted  to 
certain  rulings  of  the  court  on  the  trial  before  the  jury. 

1,  One  of  the  points  made  by  the  plaintiffs  in  error  is,. 
that  the  Masons  had  no  title  to  the  lot  on  which  the  wall 
which  they  pulled  down  rested,  and  were  mere  trespassers, 
and  are,  therefore,  liable  to  respond  in  damages  to  the  plain- 
tiffs, haying  no  right,  whatever,  to  touch  either  wall  at  all, 
much  less  to  tear  one  down  to  the  damage  of  the  plaintiffis. 
So  that  the  first  question  is,  in  whom,  under  the  facts,  is 
the  title  to  the  Masonic  lot  and  the  building  thereon  ? 

The  court  below  ruled  to  the  effect  that,  under  the  facts, 
the  Montgomerys  were  estopped  from  denying  the  title  of 
the  defendants  to  this  lot,  and  exception  is  taken  to  that 
ruling. 

In  our  view  of  the  law  of  the  case,  it  is  wholly  im- 
material whether  that  ruling  be  right  or  wrong.  The  Ma- 
sons held  perfect  title  against  the  world  by  prescription. 
From  1828  up  to  this  moment,  they  have  been  in  the 
quiet,  peaceable,  undisturbed  and  adverse  possession  of 
the  tenement.  This  gives  title  by  prescription,  without 
regard  to  any  written  color  of  title  whatever.  64  Ga.  jB., 
870. 

The  Montgomerys  had  no  estate  in  remainder,  vested  or 
contingent.  They  hold  under  their  mother's  will.  There- 
fore, if  she  had  no  title  against  this  long  possession,  they 
had  none.  If  the  Masons'  possession  was  adverse  to  her,, 
it  was  adverse  to  them.  Or,  if  adverse  to  her  trustees, 
who  held  the  legal  title,  it  was  to  them.  By  the  ante- 
nuptial and  post-nuptial  agreements  between  the  father 
and  mother  of  the  plaintiffs,  the  mother's  right  to  devise 
the  property  to  whomBoever  ehe  chose  at  her  death  is 
fdeasrly  given.    If  «fa6  died  intestate,  then  it  was  to  go  ia 
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a  eertain  way ;  but  if  she  died  testate,  her  husband  sur 
viving,  then  it  was  to  go  as  she  directed  by  will,  subject, 
in  that  case,  to  certain  reservations  in  his  behalf.  If  she 
survived  him,  then  her  right  to  dispose  of  it  by  her  will 
is  without  limitation  or  restriction.  She  did  survive  him 
he  having  died  in  1843  and  she  in  1880. 

It  is  true  that  the  learned  counsel  for  the  plaintiffs 
argued  for  a  different  construction  of  the  marriage  settle- 
ments, insisting  that  she  was  to  devise  the  property  by 
will  only  in  a  certain  channel,  and  precisely  as  it  would 
have  gone  by  the  settlements  without  a  will;  in  other 
words,  that  the  settlements  gave  her  only  a  power  to 
convey  by  will,  exactly  as  they  previously  dictated. 
We  cannot  see  it  in  that  as  the  legal  view.  All  her  power 
to  act  by  will  and  to  have  her  way  and  will,  in  regard  to 
her  property  at  her  death,  is  mere  surplusage,  and  wholly 
without  volition  on  her  part,  if  she  must  will  it  in  a  certain 
way,  as  was  already  prescribed  in  the  settlement.  It  was 
her  property.  Before  her  marriage,  her  intended  husband 
relinquished  his  marital  rights,  and  agreed  to  convey  the 
property,  after  marriage,  in  trust  for  her,  with  certain 
limitations,  but  with  her  right,  she  surviving  him,  to  do  as 
she  chose  with  it  by  will.  If  he  survived  her,  then  her 
will  was  not  to  go  into  effect  as  to  one-half  until  his  death. 
The  language  used  in  the  ante-nuptial  settlement  is,  that 
the  trustees  are  to  "  convey  and  dispose  of  the  said  lots  or 
parcels  of  land  as  the  said  Janet  S.  Blair  may  by  her  will 
appoint;  the  conveyance  and  disposition  shall  take  effect 
as  to  a  moiety  or  one-half  of  said  lots  or  parcels  of  land 
immediately  after  the  death  of  the  said  Janet  S.  Blair,  and 
as  to  the  other  moiety  or  one-half,  immediately  after  the 
death  of  the  said  Wm.  W.  Montgomery."  This  is  the  pro- 
vision in  case  the  husband  survive  the  wife.  But  if  she 
survive,  the  trustees  are  to  hold  the  entire  property  "  for 
the  use  of  the  said  Janet  S.  Blair  during  her  life-time,  not 
to  be  disposed  of,  aliened  or  conveyed  by  her,  by  mar- 
riage, deed,  or  in  any  other  way  than  by  will,  and  for  tke 
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use,  maintenance  and  education  of  her  issue  and  their  de- 
scendants, in  such  manner  as  the  said  Janet  S.  Blair  may 
direct." 

We  do  not  think  that  these  last  words,  in  respect  to  the 
use  of  the  descendants,  limit  the  scope  of  her  will-power, 
construed  in  connection  with  the  paragraph  in  regard  to 
her  will,  if  the  husband  survived  her.  In  that  case,  no 
restriction  is  put  upon  her  will,  except  that  one-half  of  the 
property  is  to  remain  to  the  use  of  the  husband  for  life. 
It  would  be  strange  if,  in  tlie  latter  event,  she  surviving 
him,  she  should  have  less  power.  The  meaning  of  the 
words  in  respect  to  issue  and  descendants,  is  that  the 
trustees  are  to  hold  the  property  for  her  use  and  for  the 
use  of  her  children  and  descendants  during  her  life,  as  she 
may  direct  in  her  life-time.  The  word  "  education  "  is  po- 
tent to  show  that  this  is  the  meaning. 

The  post-nuptial  deed  could  not  alter  the  ante-nuptial 
agreement,  but  it  really  follows  substantially  the  ante- 
nuptial in  respect  to  the  provision  where  the  husband  sur- 
vives, and  where  the  wife  survives  also,  containing,  how- 
ever, these  additional  words:  ''And  the  said  Wm.  W 
Montgomery  authorizes  and  empowers  the  said  Mrs.  Janet 
S.  Montgomery,  late  Miss  Janet  S.  Blair,  to  make  a  last 
will  and  testament  in  pursuance  of  the  provisions  of  this 
settlement  and  of  the  precedent  covenant." 

The  object  of  this  limitation,  as  we  think,  was  to  guard 
the  interest  of  the  husband  in  the  event  he  survived  the 
wife,  and  to  debar  her  from  the  right  to  make  a  will  other 
than  is  in  accordance  with  that  covenant ;  and  this  clause 
does  not,  and  could  not,  alter  the  legal  effect  of  the  ante- 
nuptial agreement  and  its  provisions  repeated  in  the  post- 
nuptial settlement. 

Such  was  the  construction  put  on  the  settlements  by 
Mrs.  Montgomery,  who  disposed  of  it  by  will,  without  re- 
gard to  any  remainder  estate  in  anybody.  Such  was  the 
construction  put  upon  it  by  the  plaintiffs  in  this  action,  two 
of  whom  executed  the  will  and  assented  to  the  legacies, 
and  all  of  whom  took  and  claimed  under  it. 
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Meaning  must  be  given  to  her  power  to  dispose  of  the 
property  at  her  death  by  will.  If  the  corpus  is  already 
disx>osed  of  by  the  settlements,  and  is  to  go  to  the  children 
in  the  exact  manner  they  direct,  there  will  remain  no  dis- 
position of  the  property,  as  she  wills  it  to  go  at  the  time 
she  makes  a  will,  in  contemplation  of  her  death. 

The  entire  scheme  of  the  settlements  is  that  the  wife, 
whose  was  the  whole  property  prior  to  marriage,  should 
have  an  annual  support  of  six  hundred  dollars  of  the  in- 
come in  preference  to  every  claim,  except  repairs ;  then 
the  balance  of  the  income  is  to  be  enjoyed  by  her  husband 
and  herself  during  their  lives ;  then,  if  she  died  before  him> 
he  was  to  enjoy  half  the  income  until  his  death,  she  to 
dispose  of  the  whole  corpus  by  will,  but  that  will  not  to 
affect  the  moiety  to  his  use  until  his  death ;  but  if  she 
survived  (as  she  did),  then  she  was  free  to  dispose  of  it  all 
as  she  chose.  There  is  no  direction  that  she  shall  will  it 
to  the  ch'ldren  at  all,  neither  as  tenants  in  common,  nor  in 
any  other  manner.  She  cannot  dispose  of  the  corpus  in  any 
manner  at  all,  except  by  will ;  but  for  the  use,  maintenance 
and  education  of  the  children,  under  her  direction  alone,  the 
trustees  could  have  disposed  of  the  usufruct,  and  in  cases 
of  emergency,  perhaps,  of  the  corpus.  The  precise  lan- 
guage of  the  post-nuptial  deed,  in  respect  to  the  contin- 
gency of  her  surviving  her  husband,  which  did  occur,  is 
that  the  trustees  "  shall  hold  the  said  lots  or  parcels  of 
land  for  the  use  of  the  said  Mrs.  Janet  S.  Montgomery, 
late  Miss  Janet  S.  Blair,  during  her  life-time,  not  to  be 
disposed  of,  or  aliene:!  or  conveyed  by  her,  by  marriage, 
or  deed,  or  in  any  other  way  but  by  will,  and  for  the  use, 
maintenance  and  education  of  her  issue  and  their  descend^ 
ants,  in  such  manner  as  the  said  Mrs.  Janet  S.  Montgom- 
ery, late  Miss  Janet  S.  Blair,  may  and  shall  direct."  The 
property  is  to  be  held  by  them  for  her  use  and  the  use, 
maintenance  and  education  of  the  children  during  her  life 
as  she  may  direct,  with  the  right  in  her  to  give  it  by 
will  as  she  chose  after  her  death.    The  words,  "  and  for 
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the  use,  maintenance  and  education  of  her  issue/^  etc., 
must  follow  and  be  construed  with  the  prior  words,  "  for 
the  use  of  the  said  Mrs.  Janet  S.  Montgomery,"  etc.,  *^dur- 
ing  her  life-time."  The  words  respecting  the  issue,  as  well 
as  herself,  apply  to  the  trustees  holding  the  estate  for  her 
life-time,  at  the  termination  of  which  the  trust  was  also 
executed,  the  husband  being  dead  and  the  will  made.  And, 
as  remarked  before,  the  word  "  education  "  shows  that  this 
is  the  true  meaning.  If  it  be  replied  that  "  descendants  " 
is  too  extensive  a  word  to  be  limited  to  a  life,  it  may  be 
answered,  that  unless  limited,  it  is  illimitable  here,  and 
the  other  construction  might  make  the  equitable  estate 
descend  forever  to  the  issue  and  descendants  of  issue  of 
Mrs.  Montgomery,  and  put  the  equitable  fee  in  her. 

The  clause  following  empowers  Mrs.  Montgomery  "  to 
make  a  last  will  and  testament  in  pursuance  of  the  pro- 
visions of  this  settlement  and  of  the  precedent  covenant," 
which  means,  as  we  think,  the  covenant  that  the  will  is 
not  so  to  operate,  if  the  husband  should  survive  as  to 
dispose  of  his  usufruct  of  one  half  the  estate  during  life. 
No  estate  in  remainder  is  put  in  the  issue  by  this  settle- 
ment; and  we  are  clear  that  the  construction  put  upon  it 
by  Mrs.  Montgomery  and  her  children,  including  the  very 
able  counsel  who  represents  them  all  here,  is  correct  and 
should  stand.  We  conclude,  then,  without  invoking  the 
doctrine  of  estoppel,  which  would  unquestionably  apply,  if 
as  the  admitted  evidence  shows,  the  Montgomerys  got  an- 
other lot  of  equal  size  from  the  Masons  in  1828,  and  have 
built  upon  and  occupied  it  ever  since,  that  the  title  by 
prescription  to  the  Masonic  lot  is  perfect  in  the  Masons 
without  regaM  to  any  deed  at  all  from  General  Montgomery ; 
and  hence  that  the  court  was  right  in  so  far  as  it  charged 
the  jury  that  the  plaintiffs  could  not  recover  on  the  counts 
which  set  up  title  in  themselves  to  the  Masonic  lot. 

2.  This  strips  the  case  of  any  conflict  of  title  to  the  corpus 
of  the  property.  The  plaintiffs  insist,  however,  that  inas- 
much as  both  parties  did  derive  title  from  General  Mont- 
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gomery,  a  common  grantor,  therefore  they  acquired  im 
•easement  to  the  support  of  their  wall  by  the  adjoining  soil 
of  the  Mason  building.  That  depends  on  the  question 
whether  they  did  hold  under  a  common  grantor  ?  We  have 
seen  that  the  Masonic  lodge  holds  by  prescription — adverse 
possession  for  fifty  odd  years — which  presumes  a  grant  to 
them  from  the  state.  They  hold,  then,  by  grant  from  the 
state,  and  the  Montgomerys  under  the  will  of  their  mother 
— totally  distinct  titles  and  different  grantors. 

The  law  is  that  the  owners  of  adjoining  land  owe  to  each 
-other,  as  incident  to  their  juxtaposition,  the  lateral  sup- 
port of  the  soil  of  each  to  that  of  the  other,  in  its  natural 
state,  whether  they  derive  title  from  a  common  grantor  or 
not.    If  they  derive  title  from  a  common  grantor,  then  that 
lateral  support  extends  further  than  that  of  the  soil  in  its 
natural  condition,  and  embraces  the  superincumbent  weight 
that  may  be  upon  it  by  fence,  wall  or  other  burden.      If 
at  the  time  the  common  grantor  parts  with  title,  there  be 
buildings  adjoining  each  other,  then  the  right  extends  to 
the  lateral  support  which  each  adjacent  wall  gives  to  the 
other.    If  there  be  between  the  two  proprietors  a  party 
wall — ^that  is,  a  common  wall  between  them,  supporting  the 
timbers  of  each — then  the  right  of  each  to  that  wall  for  the 
support  it  gives  his  building  is  that  of  a  tenant  in  common 
with  the  other,  and  neither  can  touch  it  so  as  to  displace 
the  other's  timbers  therein  supported,  or  in  anywise  injure 
or  make  them  insecure. 

The  above  summary  of  the  law  will  be  found  fully  sup- 
ported by  Washburn  on  Easements  and  Servitudes  and 
numerous  cases  there  cited  in  chapter  iv,  sections  1, 2  and  3. 

There  is  no  pretence  of  any  party  wall  here  in  the  case  at 
bar ;  none,  that  if  there  had  been  a  common  grantor,  build- 
ings had  been  erected  when  he  parted  with  title ;  but  the 
pressure  urged  by  counsel  is,  that  there  was  a  common 
.grantor ;  that  both  parties  hold  under  General  Montgomery, 
and  that  the  plaintiffs  are  entitled  to  the  lateral  support  of 
the  soil  of  the  Masonic  lot,  not  only  for  the  soil  of  their  lot 
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as  it  wad  when  the  Masons  bought,  but  with  the  superin- 
cumbent weight  put  on  it  afterwards.  So  that  the  point 
whether  or  not  there  was  a  common  grantor,  is  vital. 

In  no  conceivable  view  of  the  testimony  disclosed  in  the 
record  do  the  parties  hold  under  a  common  grantor.  The 
one  holds  by  prescription — grant  from  the  state ;  the  other 
from  Mrs.  Montgomery  under  her  will. 

It  is  replied,  however,  that  it  is  recited  in  a  deed  drawn 
by  notice  from  defendant,  that  it  holds  under  General  Mont- 
gomery, and  that  the  presumption  of  grant  from  the  state 
is  thereby  rebutted,  and  thus  each  party  holds  under  him. 
But  the  facts  also  show  that  General  Montgomery  had  no 
title  to  convey  to  the  Masons,  and  thus  granted  them  noth- 
ing. So  far  as  he  had  any  title,  he  had  granted  it  away  to 
trustees  for  his  wife,  and  he  had  none  left  to  grant  to  the 
defendants.  But  he  never  had  any  for  a  moment,  except 
subject  to  an  ante-nuptial  agreement,  which  bound  him  to 
make  a  deed  pursuant  to  that  agreement,  and  which  agree- 
ment utterly  annihilated  his  marital  rights  and  prohibited 
him  from  asserting  title.  That  agreement  could  have  been 
enforced  at  any  tiilia  by  Mrs.  Montgomery,  and  was  itself 
evidence  of  her  title  free  from  his  marital  rights. 

So  that  the  deed  by  Montgomery,  if  there  was  one,  waa 
mere  color  to  support  prescription,  and  the  prescriptive 
title  is  the  title  of  the  Masons. 

And  even  if  the  trustees  had  made  the  title  to  the  Masons,, 
the  marriage  settlement  gave  them  no  such  power,  and 
their  deed  would  have  been  mere  color  to  support  prescrip- 
tive title.  Therefore,  in  any  view  of  the  case,  the  title  of 
the  Masons  rests  in  prescription,  and  that  of  the  plaintiffs 
by  purchase  under  their  mother's  will ;  and  there  is  no 
common  grantor  in  the  case. 

3.  The  question  of  fact,  whether  or  not  the  wall  was 
taken  down  carefully  or  negligently  so  as  to  disturb  the  soil 
on  which  the  Montgomerys'  wall  rested,  was  settled  by  the 
jury ;  there  is  no  motion  for  a  new  trial  on  the  ground  that 
the  verdict  is  decidedly  against  evidence ;  if  there  was,  w& 
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law  in  the  case  of  the  rights  of  proprietors  of  adjoining  lots 
where  a  common  grantor  deeds  tenements  standing  or*  lands 
adjoining  each  other  applicable  to  the  facts  of  this  case. 
So  that  the  case  of  Henry  vs,  Kock,  decided  by  the  Ken- 
tucky court  of  appeals,  October  3, 1882,  and  cited  by  plain- 
tiffs in  error,  has  no  application.  The  ruling  there  is :  "  Pur- 
chasers of  adjoining  houses  from  a  common  owner  are 
presumed  to  contract  with  reference  to  the  condition  of  the 
property  at  the  time  of  the  sale,  and  when  the  house  of  one 
purchaser  is  supported  by  a  wall  on  the  lot  of  the  other, 
the  right  of  the  former  to  the  use  of  the  wall  for  the  sup- 
port of  his  house  is  an  easement,  with  the  enjoyment  of 
which  the  owner  of  the  lot  on  which  the  wall  stands  has 
no  right  to  interfere  by  tearing  away  the  wall  or  so  alter- 
ing it  as  to  injure  his  neighbor's  house.  '^  This  is  good  sense 
and  seems  sound  law,,  but  wholly  inapplicable  where  there 
is  no  common  owner  and  no  houses  sold.  And  so  equally 
inapplicable  is  all  the  law  touching  the  rights  of  purchasers 
from  a  common  owner  or  grantor ;  for  the  reason  that  in 
our  view  of  the  facts  there  is  no  common  owner  or  grantor 
on  whose  title  both  parties  stand  in  this  case. 
Judgment  affirmed. 


Davis,  receiver,  vs.  Tift. 

1.  W.  applied  to  T.  for  a  loan  of  money.  The  latter  was  willing  to 
oblige  him,  but  being  unable  to  control  his  funds  immediately,  said 
that  if  W.  could  get  the  money  elsewhere,  he  would  refund  it  in  a 
few  days.  W.  applied  to  a  firm,  made  known  to  them  these  facts, 
and  obtained  the  amount,  which  was  charged  on  the  books  to  T. ,  to 
whom  they  looked  for  reimbursement.  W.  left,  and  in  a  few  days  tlie 
firm  applied  to  T.  for  the  money,  and  the  latter  responded  in  writing 
that  he  had  told  W.  that  he  could  not  get  the  amount  before  the 
fourth  of  December  following,  or  perhaps  some  days  later : 

Meld,  that  if  the  loan  was  made  to  T.,  and  W.  was  not  held  liable 
for  it  by  the  lending  firm,  and  there  was  enough  in  T's  conduct  to 
authorize  this  conclusion  upon  the  part  of  the  firm,  then  T*8  was  an 
original  undertaking,  and  not  an  agreement  to  answer  for  the  debt^ 
default  or  miBcarriage  of  ^another. 
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2.  A  promise  in  writing  to  answer  for  the  debt  of  another  need  not 
state  the  considerations  therefor,  but  the  fact  of  the  undertaking  be- 
ing in  writing  does  not  preclude  inquiry  as  to  whether  a  considera- 
tion for  the  promise  in  fact  exists ;  and  a  promise  to  pay  the  pre-ex- 
isting debt  of  another,  without  any  detriment  or  inconvenience  to  the 
creditor,  or  any  benefit  secured  to  the  debtor  in  consequence  of  the 
undertaking,  is  a  mere  nudum  pactum. 

(a.)  If  the  promise  of  T.  to  see  tlie  money  paid  was  given  before 
the  loan  was  made,  and  furnished  the  inducement  to  the  firm  to 
part  with  their  money,  and  they  performed  their  part  of  the  con- 
tract made  with  T.,  directly  or  tlirough  his  agent,  then  he  would 
be  bound,  irrespective  of  any  acknowledgment  in  writing. 

March  20, 188:J. 

Debtor  and  Creditor.  Contracts.  Statute  of  Frauds. 
Beiore  Henry  Morgan,  Esq.,  Judge  pro  hac  vice,  Dough- 
erty Superior  Court.     October  Term,  1882. 

Reported  in  the  decision. 

G.  J.  Wright;  D.  H.  Pope,  for  plaintiff  in  error. 

Jones  &  Walters,  for  defendant. 

Hall,  Justice. 

Wight  applied  to  his  brother-in-law,  C.  W.  Tift,  for  the 
loan  of  a  thousand  dollars  to  aid  a  firm  in  Chicago,  of 
which  he  and  Welch  &  Bacon,  nierchants  of  Albany,  Ga., 
together  with  Scolly,  were  members.  Tift  was  willing  to 
oblige  him,  but  being  unable  to  control  his  funds  imme- 
diately (they  being  on  deposit  with  N.  &  A.  F.  Tift  & 
Co.),  said  to  him,  il  he  could  get  the  money  elsewhere,  he 
would  refund  it  in  a  few  days.  Wight  applied  to  Welch 
<k  Bacon^  made  known  to  them  these  facts,  and  they  ad- 
vanced the  amount  charging  it  on  their  books  to  C.  W. 
Tift,  and  looking  to  him  to  reimburse  them.  As  soon  as 
Wight  received  the  money,  he  left  for  Chicago.  In  a  few 
days  thereafter,  Welch  &  Bacon  applied  by  written  note 
lo  C.  W.  Tift  for  the  money,  who  replied  in  writing  that 
he  told  Wight,  before  .he  left,  that  he  could  not  get  the 
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amount  before  the  4th  of  December,  and,  perhaps,  not 
until  some  days  later,  to  which  he  said:  "All  right;  let  us 
have  it  as  soon  as  you  can,"  "  which,"  Tift  added,  "  I 
will  do."  Welch  &  Bacon  failed,  and  their  effects  went 
into  the  hands  of  John  A.  Davis,  as  their  receiver,  who 
brought  this  suit. 

Among  others,  the  defendant  filed  pleas  that  ne  never 
authorized  Welch  &  Bacon  to  advance  Wight  this  or  any 
other  amount  of  motley ;  that  he  never  received  said  sum  or 
any  part  thereof;  that  it  was  not  advanced  for  his  benefit,  nor 
at  his  solicitation,  nor  did  he  know  the  advance  was,  or  was 
intended  to  be,  made  and  charged  to  him,  until  after  it  was 
done,  nor  did  he  ever  promise  to  pay  it  to  Welch  &  Bacon, 
or  any  one  else ;  that,  if  any  such  advance  was  made,  it 
was  so  done  for  tie  individual  benefit  of  Wight,  and  that 
defendant  never  promised  or  agreed  in  writing  to  answer 
for  the  default  or  miscarriage  of  Wight ;  that  shortly  after 
the  advance  was  made  to  Wight,  Bacon,  one  of  the  firm  of 
Welch- &  Bacon,  wrote  defendant  a  note,  asking  for  the 
payment  of  said  sum  of  money,  stating  that  Wight  had 
told  his  firm  that  defendant  would  pay  the  same  on  a  car. 
tain  day ;  to  which  defendant  replied  in  writing,  that  lie 
did  not  authorize  the  advance,  and  did  not  consider  him- 
self bound  for  it,  but  that  he  had  promised  Wight,  not 
Welch  &  Bacon,  that  he  would  relieve  him  by  paying  it 
for  him  when  he  could  do  so;  that  this  is  defendant's 
recollection  of  the  matter  as  it  occurred. 

Tlie  evidence  in  the  case  is  substantially  as  stated 
above. 

Henry  Morgan,  Esq.,  who  tried  this  case  as  judge  pro 
hac  vice^  charged  the  jury :  "  If  they  believed  from  the  evi- 
dence that  the  defendant  did  not  agree  with  Welch  & 
Bacon  to  get  the  money  and  let  Wight  have  it,  and  agree 
with  them  that  he  would  pay  it  back,  and  only  negotiated 
and  agreed  with  Wight  about  the  money,  then  there  was 
no  privity  between  Tift  and  Welch  &  Bacon,  and  the  plain- 
tiff could  not  recover,  especially  if  Tift  only  intended  to 
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party."    Butcher  vs.  Stewart,  11  M.  &  W.,  857.    Notes  to 
Birkmyr  vs.  Darnell,  1  Smith's  Lead.  Cases,  317. 

2.  A  promise  in  writing  to  answer  for  the  debt,  etc.,  of 
another,  need  not,  under  our  law,  as  in  England,  state  the 
consideration  for  the  promise.   Black  vs.  McBain^  32  Oa.y 
128.    But  the  fact  of  the  undertaking  being  in  writing 
does  not  preclude  inquiry  as  to  whether  a  consideration 
for  the  promise  in  fact  exists,  as  in  the  case  of  a  promise 
to  pay  the  pre-existing  debt  of  another,  without  any  detri- 
ment or  inconvenience  to  the  creditor,  or  any  benefit  se- 
cured to  the  debtor  in  consequence  of  the  undertaking. 
Parker  vs.  Carter,  4  Munf.  (Va.),  273  ;  Chandler,  2  Hen. 
&  M.  ( Va.),  273.    Such  a  promise,  according  to  all  the  au- 
thorities, is  mere  nudum  pactum.  1  Addison  on  Con.,  §1; 
sub-sec.  3,  p.  9. 

If,  therefore,  Tift's  undertaking  was  to  pay  a  loan  made 
to  Wight,  after  it  was  made,  and  without  any  new  consid- 
eration, it  was  a  nude  pact,  and  not  binding,  although  in 
writing ;  but  if  his  promise  to  see  it  paid,  before  it  was 
made,  was  the  inducement  to  Welch  &  Bacon  to  part  with 
their  money,  and  they  performed  their  part  of  the  contract 
made  directly  with  Tift,  or  through  his  agent,  then  he 
is  bound,  irrespective  of  any  acknowledgment  in  writing. 
Code,  1951,  par.  2;  Saulshury^  Respess  dk  Co.  vs.  Blandysy 
60  Oa.,  646. 

Inasmuch  as  these  questions  were  not  fully  submitted 
to  the  jury,  this  charge  is  not  full  and  complete,  and  to  the 
extent  that  it  fails  to  call  attention  to  these  issues,  is 
erroneous. 

As  the  case  goes  back  for  another  hearing,  we  refrain 
from  expressing  any  opinion  upon  the  other  grounddof 
the  motion  for  a  new  trial. 

Judgment  reversed. 
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1.  Where  facts  arecharged  to  be  within  the  kno 
ant,  or  where,  from  all  the  circum stances,  ai 
«ssarily  presumed,  and  he  either  fujts  to  answi 
an  evasive  answer,  the  cliarge  will  be  taken  i 

2-  Eiiuity  will  set  aside  the  judgment  of  a  com 
only  where  the  party  had  a  good  defense,  of  i 
ignorant,  or  where  he  was  prevented  from  i 
accident,  or  the  act  of  the  adverse  party,  un 
negligence  on  his  part.  But  if  such  causes  \ 
annulaconveyanceobtainedby  fraud,  or  will 
ment  obtained  by  imposition. 

(d.)  Suppression  of  a  fact  material  to  be  known; 
is  under  an  obligation  to  communicate,  from 
fidential  relations,  or  from  the  particular  circu 
constitutes  fraud. 

3.  A  wife  cannot  bind  her  separate  estate  by  ai 
Bhip,  nor  by  any  assumption  of  the  debts  of  hi 
made  by  her  in  extinguishment  of  her  husb: 
lately  void. 

(a.)  There  is  enough  in  this  case  to  require  an  : 
court  and  juiy,  and  the  grant  of  an  injunctior 
April  3, 18U. 

Equity.  Hnsband  and  Wife.  Fraud, 
junction.  Before  Judge  Fort.  Crawl 
Chambers.    February  23,  1883. 

Reported  in  the  decision. 

BiLLCPB  &  Hardeman,  for  plaintiffs  in 

R.  D.  Smith  ;  Harmson  &  Peeples,  foi 

Hall,  Justice. 

Was  the  grant  Of  an  injunction  in  this 
CMdings  upon  a  judgment  obtained  by  thi 
againftt the defendantin error  and  herhui 
of  ejectment,  in  order  to  enable  her  to  o 
and- 9et«|p-B  de*WM»  thereto,  which  she  B 
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knowledge  after  the  judgment  was  entered,  and  which  she 
was  prevented  frotn  discovering  earlier,  by  no  negligence  on 
her  part,  but  by  the  fraudulent  conduct  of  the  plaintiff  and 
its  confederates,  an  abuse  of  the  chancellor's  discretion  ? 

The  record  makes  this  case :  Upon  a  petition  filed  by 
"Complainant's  trustee,  he  was  authorized  by  an  order  of  the 
chancellor  to  borrow  af  um  of  money,  not  exceeding  twelve 
hundred  dollars,  for  the  use  of  the  trust  estate,  and  in  order 
to  secure  the  loan,  he  was  allowed  to  pledge  or  mortgage 
the  lands  belonging  to  the  trust  estate.  This  order  was 
made  upon  a  regular  petition  served  upon  all  the  parties 
in  interest.  The  complainant  consented  to  the  arrange- 
ment, as  did  her  minor  children,  by  their  guardian  nd litem' 
the  defendant  in  the  bill  made  a  loan  and  took  the  trustee's 
notes  and  a  conveyance  under  the  act  of  1871,  Code,  §1969, 
of  a  part  of  the  lands  belonging  to  said  trust  estate,  and  at 
the  same  time  complainant's  conveyance  to  said  lands,  in 
accordance  with  the  chancellor's  order,  to  secure  the  loan. 
The  amount  of  money  thus  loaned  was  not  paid  when  it 
fell  due,  and  the  defendants  instituted  their  action  of  eject- 
ment against  the  complainant  and  her  husband  for  the 
recovery  of  the  land  thus  conveyed  to  it.  Although  per- 
sonally served,  it  does  not  appear  that  she  answered  the 
suit,  or  authorized  any  one  to  do  so  for  her;  neither  did  her 
trustee  respond  to  the  suit;  her  husband  appeared  at  the 
trial  term  of  the  case,  and  by  an  agreement  with  him  and 
his  counsel,  a  verdict  was  rendered  by  consent,  with  a  stay 
of  execution. 

It  seems  that  the  money  was  paid  by  the  defendant  to  the 
<;omplainant's  husband,  who  was  constituted  by  the  trustee 
his  agent  to  receive  and  expend  the  same ;  that  after  the  order 
for  the  loan  secured  by  the  lien  was  obtained,  the  entire 
negotiation  was  conducted  by  this  agent,  and  that  the 
trustee  received  no  part  of  the  money,  and  concerned  him- 
self not  at  all  about  the  particulars  of  the  transaction,  or 
the  disposition  of  the  amount  advanced. 

The  bill  charges,  among  other  things,  that  complainant's 
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should'  take  steps  to  assert  her  rights  in  the  matter,  and 
have  said  judgment  set  aside,  but  he  refused,  giving  as  a 
reason  for  his  refusal  that  it  might  injure  his  credit  and 
business  relations  with  the  defendant's  bank. 

Upon  the  presentation  of  this  bill,  the  judge  issued  a 
rule  calling  upon  the  defendants,  on  a  day  named  therein, 
to  show  cause  why  the  injunction  prayed  for  should  not  be 
granted,  and  ordering  a  stay  of  proceedings  until  the  hear- 
ing.    At  the  hearing  the  complainant  produced  and  read 
the.  affidavit  of  Williams  Rutherford,  her  husband,  in  which 
he  deposed,  among  other  things,  that  he  made  the  arrange- 
ment himself  with  the  Capital  Bank  of  Macon  by  which 
they  advanced  certain  money  to  him  on  the  trust  property 
of  his  wife  and  children ;  that  after  the  terms  had  been 
agreed  upon,  he  went  to  A.  W.  Gibson  (the  trustee)  and 
complainant  and  induced  them  to  sign  the  notes  andxleeds; 
all  the  money  was  paid  to  him.     Before  the  bank  would 
agree  to  advance  any  money,  it  required  that  the  sum  of 
two  hundred  and  seventy-eight  dollars,  besides  several  years' 
interest,  which  he  owed  it  individually,  before  he  went 
into  bankruptcy,  should  be  embraced  in  the  notes  and 
deeds  given  by  his  wife  and  her  trustee  to  secure  the  pay- 
ipent  of  the  same ;  that  he  received  from  the  bank  only 
six  hundred  dollars,  and  the   balance  of  the  amount  in- 
cluded in  the  deeds  and  notes  was  the  principal  and  in- 
terest of  the  old  claim  that  the  bank  held  against  him  prior 
to  his  going  into  bankruptcy,  and  which  the  said  bank  de- 
manded, should  be  included  in  said  notes  and  deeds  before 
they  would  advance  the  six  hundred  dollars ;  that  all  of 
said  six  hundred  dollars  has  been  paid  to  the  bank,  except 
fifteen  dollars ;  that  his  said  wife  had  no  hand  or  part  in,  or 
knowledge  of,  the  arrangement  made  by  him  with  the  attor- 
neys of  the  bank  by  which  a  verdict  and  judgment  in  the 
ejectment  suit  was  taken,  nor  did  she  know  of  the  same 
until  recently ;  neither  did  she,  so  far  as  he  knows  or  be- 
lieves, have  any  knowledge  of  the  fact  that  any  individual 
debt  of  his  was  included  in  said  notes  and  deeds  until  very 
recentlv. 
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The  bank  in  its  answer  admits  that  the  verdict  and  judg- 
ment in  the  ejectment  case  were  the  result  of  an  agree- 
ment between  its  counsel  and  Williams  Rutherford  and  his 
<;ounsel.  It  pointedly  denies  that  there  is  any  usury  in 
the  transaction,  or  that  said  Rutherford  was  its  agent, 
but  asserts  that  he  was  the  agent  of  complainant  and  her 
trustee ;  denies  responsibility  for  his  alleged  infidelity ;  sets 
forth  the  order  of  the  chancellor  authorizing  the  loan  and 
the  security  for  the  same,  together  with  the  notes  and 
deeds  given  by  Gibson  and  Mrs.  Rutheri*ord  in  pursuance 
of  the  chancellor's  order,  and  pleads  that  she  is  estopped 
by  the  deeds  and  notes,  as  well  as  by  the  verdict  in  the 
action  of  ejectment.  All  these  papers  they  put  in  evidence, 
together  with  an  affidavit  of  A.  W.  Gibson  to  tlie  e  fleet 
following:  That  as  trustee  he  executed  the  notes  and  deed 
in  pursuance  of  the  chancellor's  order ;  that  the  loan  was 
made  for  the  purposes  set  forth  in  his  petition  on  which 
this  order  was  made ;  that  he  believed  then  and  believes 
now  that  the  statements  contained  in  the  petition  were 
true ;  that  he  did  not  in  person  apply  the  funds  as  the  order 
directed.  They  were  paid  to  Williams  Rutherford,  who 
acted  as  his  agent,  by  whom  he  believes  the  funds  were 
used  for  the  benefit  of  the  trust  estate. 

1.  It  is  a  significant  fact  that  the  answer  of  the  bank, 
while  full  and  direct  upon  almost  every  other  point,  should 
be  entirely  silent  upon  the  very  gravamen  of  the  com- 
plainant's bill,  viz.:  that  the  old  debt  of  Williams  Ruth- 
erford was  insisted  upon  by  it  as  a  condition  of  this  loan 
to  the  trustee,  and  the  studious  concealment  of  this  (act 
from  the  wife  and  her  trustee,  who  might  be  well  deluded 
into  the  belief  from  the  petition  to  encumber  her  property — 
which  petition  was  sworn  to,  not  only  by  the  trustee,  but 
by  the  guardian  ad  litem  of  the  minor  children  and  by  the 
husband — that  the  whole  amount  for  which  the  notes  and 
securities  were  given,  was  an  advance  for  the  benefit  of 
the  trust  estate.  The  securities  executed  by  the  trustee 
and  the   complainant  recited  upon  their  face  the   pur- 
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pose  set  forth  in  the  petition  and  the  chancellor's  order 
thereon  for  which  the  loan  was  made.  Nothing  is  better 
settled  than  that  where  facts  are  charged  to  be  within  the 
knowledge  of  a  party,  or  where  from  all  the  circumstances 
such  knowledge  is  necessarily  presumed,  and  he  either 
fails  to  answer  altogether  or  makes  an  evasive  answer, 
the  charge  is  to  be  taken  as  true.  Neale  et  al.  vs.  Hag- 
throp,  3  Bland,  551 ;  Philips  vs.  Coons,  4  Bibb,  247 ;  Lewis 
vs.  Stafford,  Ih.  319. 

2.  Now,  do  the  bill,  answer  and  proofs  make  a  case  for 
relief,  or  rather,  do  they  sustain  the  chancellor's  order  for 
an  injunction? 

Equity  will  interfere  to  set  aside  a  judgment  of  a  court 
having  jurisdiction,  only  where  the  party  had  a  good 
defence  of  which  he  was  entirely  ignorant,  or  where  he 
was  prevented  from  making  it  by  fraud  or  accident,  or  the 
act  of  the  adverse  party,  unmixed  with  fraud  or  negligence 
on  his  part.    Code,  §3129. 

Fraud  will  authorize  a  court  of  equity  to  annul  convey- 
ances, however  solemnly  executed,  and  to  relieve  against 
awards,  judgment  and  decrees  obtained  by  imposition. 
Code,  §3178. 

The  judgment  of  a  court  of  competent  jurisdiction  may 
be  set  aside  by  a  decree  in  chancery  for  fraud,  accident  or 
mistake,  or  the  acts  of  the  adverse  party  unmixed  with  the 
negligence  or  fault  of  the  complainant.  Code,  §3595,  and 
the  numerous  cases  cited  under  each  of  these  sections  from 
the  reports  of  this  court,  in  the  Code  of  1882. 

The  denial  that  Williams  Rutherford  was  the  agent  of 
the  Capital  Bank  in  this  transaction  amounts  to  little,  when 
it  is  evident  from  the  charge  in  the  bill  that  there  is  a 
misuse  of  the  word ;  it  was  evidently  used  in  the  sense  of 
his  being  in  complicity  with  the  bank.  Suppression  of  a 
fact  material  to  be  known,  and  which  the  party  is  under 
an  obligation  to  communicate,  constitutes  fraud.  The 
obligation  to  communicate  may  arise  from  the  confidential 
relations  of  the  parties,  or  from  the  particular  circum- 
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stances  of  the  case.  Code,  §3175.  An; 
be  deemed  confidential  arising  from  ns 
by  law,  or  resulting  from  contracts,  i 
is  so  situated  as  to  exercise  a  controllin 
the  will,  conduct,  and  interests  of  an< 
from  similar  relations  of  mutual  confide 
quires  the  utmost  good  faith,  such  as  pa 
and  agent,  etc.     Code,  §3177. 

3.  Had  the  complainant  a  good  defen< 
might  have  defeated  the  recovery  in  th< 
ment,  in  whole  or  in  part,  which  she  fail 
cause  she  was  entirely  ignorant  of  it,  c 
from  making  it  by  the  fraud  or  act  of  her  s 
a  wife  cannot  bind  her  separate  estate  h} 
suretyship,  nor  by  any  assumption  of  the 
band,  is  expressly  declared  by  the  law  ( 
all  sales  made  in  extinguishment  of  her 
are  absolutely  void.  Code,  §1783,  and 
So  far  does  the  law  extend  its  protection  c 
it  will  not  regard  a  sale  of  her  separate  * 
band  as  valid,  unless  the  same  is  allowec 
the  superior  court  of  the  county  of  her  don 
then,  enough  in  these  proceedings  to  reqt 
tion  of  this  case  before  a  court  and  jurj',  ii 
may  determine  whether  this  complainan 
fence  to  the  action  of  ejectment;  how  r 
baod^s  debt  entered  into  these  notes  and  cc 
much  is  still  due  of  the  600  dollars  advi 
order  of  the  chancellor,  and  whether  sh' 
from  setting  up  this  defence  by  any  of  t 
enumerated ;  and  how  far  she  was  neglige 
at  all,  in  failing  to  insist  at  the  proper 
rights.  From  this  it  follows  that  we  are 
the  order  directing  the  ii^uuction  to  issue 

Judgment  affirmed. 
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Schley,  executor,  et  al.  vs.  Brown. 

1 .  Where  the  same  person  was  both  executor  and  testamentary  trustee* 
under  a  will,  but  the  title  to  certain  property  therein  devised  waa 
placed  in  him  as  trustee,  in  a  suit  to  recover  realty  so  left,  a  de- 
mise in  the  name  of  the  executor  was  not  available. 

(a.)  The  will  in  this  case  construed. 

2.  Where  property  was  held  in  trust  for  testator's  daughter  during 
her  life,  the  trustees  being  required  to  leave  her  in  possession  and 
permit  her  to  enjoy  the  entire  rents,  issues  and  profits  for  her  own* 
use  and  support,  and  after  her  death  to  apply  the  entire  income  to- 
the  support  of  her  children  named  in  the  will,  or  such  of  them  as' 
might  survive  her,  so  long  as  each  of  them  lived,  with  contingent, 
remainder  to  the  children  of  the  grandchildren  of  testator,  until 
the  interest  of  the  successive  cestuis  que  vie  were  fully  satisfied,  the 
contingency  had  not  happened  upon  which  the  title  could  pass  to 
these  children  of  grandchildren,  and  no  recovery  could  be  had  on  a 
demise  in  their  names. 

3.  The  sale  of  such  trust  property  with  the  consent  of  testator's  daugh* 
ter  and  her  children,  and  under  order  of  the  chancellor,  vested 
a  perfect  title  in  the  purchaser. 

(a.)  The  purchaser,  having  bought  bona  fide  and  for  a  valuable  con- 
sideration, will  be  protected,  although  subsequent  events  may  dis* 
close  that  the  sale  and  re-investment  were  mistakes  of  judgment. 
Courts  of  law  and  equity  have  gone  far  to  protect  such  purchasers, 
even  when  they  held  under  doubtful  or  irregular  sales,  or  defective- 
or  incorrect  judgments  of  courts  having  jurisdiction  of  the  suh  ,'ect- 
matter. 

4.  It  was  not  necessary  for  such  of  the  contingent  remaindermen  (chil- 
dren of  testator's  grandchildren)  as  were  in  life  at  the  time,  to  have 
been  made  parties  to  the  proceeding  to  obtain  a  judgment  allowing 
the  sale,  nor  is  the  sale  rendered  invalid  because  this  was  not 
done.  In  such  cases,  not  only  the  holder  of  the  first  estate  should 
be  before  the  court,  but  also  the  intermediate  remaindermen  for 
life  should  be  parties.  But  when  the  person  who  is  to  take  the 
remainder  is  not  ascertained  and  the  remainder  is  contingent,  it  is 
sufficient  to  have  before  the  court  the  trustees  to  support  the  con- 
tingent remainder,  and  the  persons  in  esse  having  title  to  the 
vested  estates. 

(a.)  This  case  is  distinguished  from  the  case  of  the  City  Council  of 
Au^ii8ta  vs.  Radcliffe,  66  Qa,,  469.  In  that  case  a  power  of  sale 
was  given  upon  certain  terms,  which  were  not  complied  with,  and 
the  title  did  not  pass. 

April  t,  18». 
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That  Anna  Maria  Davis  died  on  the  21st  day  of  April, 
1879.  That  Richard  Davis  died  unmarried  and  without 
children  before  his  mother,  Anna  Maria  Davis.  That  Mrs. 
Isabella  B.  Smith  and  Mrs.  Sarah  N.  Brown,  formerly 
Davis,  died  before  their  mother,  Anna  Maria  Davis.  Mrs. 
Charlotte  Ridenhour,  formerly  Davis,  is  still  living. 

That  the  lessors.  Browns,  mentioned  in  the  declaration, 
are  the  children  of  Mrs.  Sarah  N.  Brown,  deceased,  and 
the  lessors,  Smiths,  and  Mrs.  Corbin,  are  the  children  of 
Mrs.  Isabella  B.  Smith,  deceased. 

The  plaintiffs  then  tendered  and  read  in  evidence  a  duly 
exemplified  copy  of  the  last  will  and  testament  of  the  said 
William  Schley,  which  contained,  among  others,  the  fol- 
lowing bequests,  which  are  alone  material  to  the  questions 
here  made. 

*' Thirdly — ^I  give  and  beqaeath  unto  my  nephews,  James  H.  Max- 
well and  William  Schley,  Jr.,  Esq.,  both  of  the  county  and  state 
aforeBaid,  (as  trustees  for  my  daughter,  Anna  Maria  Davis,  and  such 
of  her  children  as  are  hereinafter  named),  whom  I  do  nominate  and 
constitute  such,  and  to  their  heirs,  executors,  administrators  and 
assigns,  the  following  property,  real  and  personal,  to-wit:  Thirteen 
negroes,  viz.,  Robert,  Polly,  Henry,  Jane,  Julia,  Kizzy,  Mary,  Tom, 
Flora,  Frances,  Bettie,  Abner  and  America,  as  also  the  increase  of 
the  females  which  they  may  heretofore  have  had,  or  may  hereafter 
have ;  also  sundry  household  and  kitchen  hn*niture,  silver  and  plated 
ware,  and  other  articles,  which  said  negroes,  furniture,  silver  and 
plated  ware,  and  other  articles,  I  purchased  from  Mr.  John  Fontaine 
and  loaned  to  my  said  daughter,  a  schedule  of  which  may  be  seen  by 
reference  to  the  bill  of  sale  made  to  me  by  ^Ir.  Fontaine,  which  is  of 
record  in  the  clerk's  office  in  the  city  of  Columbus,  as  also  the  other 
papers  in  relation  to  the  purchase  and  loan,  and  also  in  the  receipt 
given  to  me  by  the  said  Anna  Maria  Davis,  and  her  husband,  Arthur  B. 
Davis,  who  was  then  in  life,  for  the  said  property  as  a  loan  from  me, 
and  which  said  property  is  now  in  possession  of  my  said  daughter 
(except  a  part  of  the  ftu^ture,  sold  by  A.  B.  Davis  in  his  life-time  to 
l^Ir.  John  AVoolfolk,  which  sale  I  hereby  sanction  and  confirm,  and 
excei)t  also  such  of  the  said  furniture  as  was  consumed  in  the  great  fire 
in  Columbus  in  the  year  1846,  which  destroyed  her  house,  and  except 

also  two  negroes.  Flora  and ,  which  she  sold,  and  which  sale  I 

do  also  confirm).  I  also  give  and  bequeath  unto  the  said  James  H. 
Maxwell  and  William  Schley,  Jr.,  Esq.,  trustees  as  aforesaid,  all  my 
bouses  and  lots  in  the  city  of  Columbus,  Georgia,  known  as  the  ''Old 
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But  if  either  of  my  said  four  grandchildren  should  depart  this  life 
without  leaving  behind  them  a  child  or  children  living  at  the  time  of 
the  death  of  such  grandchild,  then  and  in  such  case  the  part  or  share 
which  would  fall  to  such  grandchild,  shall  merge  in  the  general  prop- 
erty and  pass  to  the  surviving  brother  and  sister  or  sisters  of  the  said 
four  grandchildren,  as  the  case  may  be ;  and  in  the  event  of  the  death 
of  all  my  said  four  grandchildren,  without  leaving  behind  them  a 
child  or  children  living  at  the  time  of  such  death,  then  it  is  my  will 
that  all  the  said  property  shall  be  divided  equally,  share  and  share 
alike,  among  the  children  of  my  son,  Br.  William  K.  Schley,  freed 
and  discharged  from  any  further  trust  or  confidence  whatever. 

Fourthly — I  give  and  bequeath  unto  my  said  nephews,  James  H. 
Maxwell  and  William  Schley,  Jr.,  Esq.,  and  their  heirs,  executors^ 
administrators  and  assigns  (as  trustees  for  my  son.  Dr.  William  E. 
Schley,  and  his  children,  now  in  life,  and  such  as  may  be  bom  to 
him  hereafter),  the  following  property,  real  and  personal,  to-wit: 
My  undivided  half  part  of  certain  lots  of  land,  lying  in  the  state  of 
Mississippi,  which  were  conveyed  by  John  Schley,  Esq.,  to  George 
Schley,  Esq.,  and  myself,  and  which  are  now  held  by  us  in  common, 
the  quantity  of  acres  being  originally  thirty- two  hundred,  some  of 
which,  however,  has  been  sold  by  our  agent,  Mr.  Craft,  one-half 
part  of  what  remains  being  mine.  Also  one  negro  woman  named 
Emily,  now  in  the  possession  of  my  said  son,  William  K.  Schley. 
The  above  named  land  I  do  hereby  authorize  and  empower  the  said 
George  Schley,  Esq.,  to  sell  when  he  may  be  able  to  do  so,  and  to 
pay  over  the  net  proceeds  thereof  to  the  said  James  H.  Maxwell  and 
William  Schley,  Jr.,  Esq.,  trustees  as  aforesaid,  to  be  by  them  in- 
vested in  bank  or  other  safe  and  profitable  stocks,  or  in  negroes,  to 
be  under  and  subject  to  the  same  trust  and  confidence  as  are  herein- 
after mentioned  and  declared  in  regard  to  the  other  property  con- 
veyed in  and  by  this  item  of  my  will. 

**  I  also  give  and  bequeath  to  the  said  trustees,  their  heirs,  execa- 
tors,  administrators  and  assigns,  the  sum  of  ten  thousand  dollars  in 
cash,  to  be  by  them  invested  in  safe  and  profitable  stocks,  or  other 
property  and  securities,  which  will  yield  a  good  and  fair  income. 

**  To  have  and  to  hold  all  and  singular  the  said  property,  real  and 
personal,  to  them,  the  said  James  H.  Maxwell  and  William  Schley» 
Jr.,  Esq.,  and  to  their  heirs,  executors,  administrators  and  assigns, 
forever  in  fee  simple.  But  upon  this  special  trust  and  confidence 
nevertheless,  that  is  to  say,  that  they,  the  said  trustees,  their  heirs^ 
executors,  administrators  and  assigns,  shall  permit  and  sufier  the 
said  Dr  William  K.  Schley  to  have,  hold,  and  keep  possession  of  all 
and  singular  the  said  estate,  real  and  personal,  and  to  have,  hold, 
receive  and  enjoy,  and  dispose  of  all  the  rents,  issues,  dividends, 
profits  and  income  of  the  same,  in  such  manner  and  way  as  he  nmy 
think  fit  and  proper,  for  and  during  the  full  term  of  his  natural  life> 
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8chley,  a  negro  boy  named  ComeliuB,  which  boy  he  has  sold,  and 
which  sale  I  do  hereby  ratify  and  confirm.  The  said  boy,  as  also  the 
said  woman,  Emily,  above  named,  were  mortgaged  by  the  said 
William  K.  Schley,  to  Philip  Schley,  Esq.,  which  said  mortgage  has 
been  assigned  to  me,  for  which  I  paid  the  said  Philip  T.  Schley  the 
sum  of  fifteen  hundred  dollars.  The  property  has  never  been  changed 
by  foreclosure  and  sale  of  the  said  negroes,  and,  therefore,  I  desire 
my  executors  to  do  so. 

I  give  and  bequeath  to  my  said  son,  William  K.  Schley,  my  gold 
watch.    ♦  ♦  ♦ 

*'  Seventhly — I  give  and  bequeath  unto  my  said  nephews,  James  H. 
Maxwell  and  William  Schley,  Jr.,  Esq.,  the  remainder  in  fee  simple, 
after  the  termination  of  the  life  estate  granted  to  my  wife  in  and  by  the 
43econd  item  of  this,  my  will,  of  my  lot  and  houses  on  the  northwest 
comer  of  Broad  and  Campbell  streets,  in  the  city  of  Augusta,  where 
I  now  reside,  and  which  I  purchased  from  Mr.  Lambert  Hopkins; 
that  is  to  say,  I  give  and  bequeath  the  said  lot  and  houses  to  the  said 
James  H.  Maxwell,  and  William  Schley,  Jr.,  Esq.,  as  trustees  as 
aforesaid,  in  fee  simple,  subject  only  to  the  said  life  estate  hereinbe- 
fore given  to  my  wife  by  the  said  second  item  of  this,  my  will.  I  also 
give  and  bequeath  unto  the  said  James  H.  Maxwell  and  William 
Schley,  Jr.,  Esq.,  as  trustees  aforesaid,  all  and  singular,  the  rest  and 
residue  of  my  estate,  real  and  personal,  which  may  remain  after 
payment  of  my  debts  and  the  legacies  hereinbefore  mentioned,  and 
which  may  arise  or  accrue  from  any  source  or  cause  whatever. 

**  To  have  and  to  hold  all  and  singular  the  said  remainder,  after  the 
death  of  my  wife ;  and  all  the  said  residue  of  my  property,  real  and 
personal,  to  them,  the  said  James  H.  Maxwell  and  William  Schley, 
Jr.,  Esq.,  and  to  their  heirs,  executors,  administrators  and  assigns, 
as  trustees  aforesaid,  forever  in  fee  simple.  But  upon  this  special 
trust  and  confidence,  nevertheless,  that  is  to  say,  that  they,  the  said 
James  H.  Maxwell  and  William  Schley,  Jr.,  Esq.,  and  their  heirs, 
executors,  administrators  and  assigns,  shall  have,  hold  and  keep 
possession  of  the  same  and  every  part  thereof,  and  invest  the  said 
residue  in  productive  stocks  or  other  property  which  will  yield  a  fair 
income ,  and  receive  and  collect  the  rents,  issues,  profits  and  income 
from  time  to  time,  and  pay  over  the  same  to  my  daughter,  Anna  Maria 
Da\is,  and  my  son.  Dr.  William  K.  Schley,  share  and  share  alike ;  that 
is  to  say,  one-half  of  the  said  income  to  each  of  them,  for  and  during  tlie 
full  term  of  their  natural  lives.  And  in  the  event  of  the  death  of 
either  of  them,  then  one-half  of  the  said  income  of  the  said  property, 
which  would  have  gone  to  the  deceased  child,  shafl  be  paid  over  (ii 
it  should  be  my  daughter  who  should  first  depart  this  life),  to  her 
four  children,  Isabella  B.  Smith  (the  wife  of  John  Smith),  for  her  sole 
and  separate  use,  free  from  the  control  of  the  said  John  Smith,  Sarah 
JN^.  Davis,  Charlotte  N.  Davis,  and  Richard  Henry  Davis.    And  ii  it 
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*'  To  the  Hon.  E.  H,  WwnriUt  Judge  of  the  Superior  Court  in  and/or  the 
Chattahoochee  Circuit,  in  said  State: 

* '  The  petition  of  William  Schley  reBpectfully  shows  that  heretofore, 
to-wit:  on  the  third  day  of  April,  1858,  the  Hon.  William  Schley, 
then  residing  in  the  county  of  Bichmond,  in  the  state  aforesaid,  and 
in  life,  but  since  deceased,  made,  published  and  declared  his  last  will 
and  testament,  which  has  been  duly  proved  and  recorded,  by  which, 
junong  other  bequests  and  devises  in  said  will  contained,  he  gave  and 
bequeathed  to  his  nephews,  James  H.  Maxwell  and  William  8chley, 
both  of  said  county  of  Richmond,  as  trustees  for  his  daughter,  Mrs. 
Anna  Maria  Davis,  and  such  of  her  children  as  are  in  said  will  named, 
to-wit :  Isabella  B.  Smith  (the  wife  of  John  Smith),  Sarah  Ann  Davis, 
Oharlotte  Davis,  and  Richard  Henry  Davis,  testator's  grandchildren, 
and  being  four  of  the  children  of  his  said  daughter,  Anna  Maria 
Davis,  among  other  property,  the  following  houses  and  lots,  to-wit : 
All  his  houses  and  lots  in  the  city  of  Columbus,  Ga.,  known  as  the 
''Old Columbus  Bank  lots,*'  where  his  said  daughter,  Mrs.  Davis,  re- 
aided  at  the  time  of  the  fire  which  destroyed  that  part  of  the  city  of  Co- 
lumbus ;  which  said  property  was  conveyed  to  said  testator  by  thesher 
iff  of  Muscogee  county,  and  has  been  rebuilt  since  the  fire  with  three 
store-rooms.    The  said  premises  include  an  alley  on  the  back  part  of 
said  lots  and  stores ;  which  said  lots  and  houses  are  now  in  the  pos- 
session of  my  said  daughter,  or  are  rented  out  by  her.    And  your 
petitioner  hereto  attaches  a  correct  exhibit  from  said  will,  showing 
the  various  provisions  made  by  tlie  said  testator  for  the  benefit  and 
support  of  his  said  daughter  and  her  four  children  above  named, 
which  is  made  a  part  of  the  petition.    And  he  also  herewith  exhibits 
to  your  Honor  a  full  and  complete  certified  copy  of  the  said  last  wUl 
of  the  said  testator,  that  your  Honor  may  be  fully  informed  of  ths 
purposes  and  objects  of  the  testator  in  creating  the  trust  estate  re- 
ferred to.    And  the  petition  shows  to  your  Honor  that  the  rents  aris- 
ing from  the  said  three  stores  on  Broad  street  were  relied  upon,  and  have 
been  the  main  source  for  the  support  and  maintenance  of  Mrs.  Davis 
and  her  family.    But  your  petitioner  shows  that  such  has  been  the 
<;ondition  and  state  of  the  times  for  two  or  three  years  past  that  the 
said  three  store-houses  are  not  in  demand,  and  if  rented  at  all,  it  can 
be  done  only  for  a  month  or  two  at  a  time,  or  if  for  longer  time, 
that  the  rents  amount  to  but  little.     Your  petitioner  shows  to  your 
Honor  that  the  rents  annually  arising  from  said  throe  store-houses 
amount  only  to  the  sum  of  about  one  thousand  dollars,  and  that,  after 
pa>ang  the  state,  county  and  city  taxes,  together  with  insurance  and 
necessary  repairs,  and  to  which  may  now  be  added  Confederate  States 
tax,  the  whole  rents  will  be  absorbed   and  nothing  will  be  left 
for  the  support  of  Mrs.  Davis  and  her  family.  *  How  long  this  state 
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"  Georgia — Muscogee  County, 

Before  me,  John  R.  Ivey,  a  justice  of  the  inferior  court  in  and  for 
said  county,  personally  appeared  Mrs.  Anna  Maria  Davis,  who,  Eyeing 
duly  sworn,  deposes  and  says,  that  she  is  the  daughter  of  the  late  Hon. 
William  Schley,  late  of  the  county  of  Richmond,  in  said  state,  for 
whose  benefit  and  the  benefit  of  her  children  her  said  father  created 
the  trust  estate  mentioned  in  his  last  will,  as  is  shown  by  said  will; 
that  the  three  brick  stores  in  Columbus,  which  was  devised  in  said 
will  to  the  use  of  deponent  and  her  children  mentioned  in  said  will, 
has  been  mainly  relied  upon  by  her  for  a  support,  and  with  the  aid 
of  which  she  has  been  able  to  maintain  herself  and  children.    That 
for  two  years  past  the  rents  of  said  houses  have  so  depreciated  that 
after  the  payment  of  state,  county  and  city  taxes,  together  with  insu- 
rance and  repairs,  nothing  of  the  rents  remained,  and  the  same  has 
ceased  to  be  a  source  of  revenue  to  her.    That  the  condition  of  her 
landed  property  is  such  that  the  rents  of  said  houses  at  good  prices, 
as  in  former  times,  were  required  to  afford  to  her  and  her  children  a 
competent  support ;  this  having  failed,  it  will  be  absolutely  necessaiy 
to  sell  a  part  of  the  corpus  of  her  trust  estate  for  her  support  and  the 
support  of  her  children,  which  was  not  anticipated  by  her  father  in 
the  provision  made  for  her  in  his  said  will.    In  this  exigency,  she 
has  been  advised  by  her  friends  that  it  is  best  to  sell  said  three 
store-houses  in  Columbus,  and  invest  the  proceeds  arising  from  the 
sale  of  the  same  in  interest-paying  bonds  of  the  state  or  Confederate 
States,  and  deponent  says  she  concurs  in  this  suggestion,  and  prays 
that  the  petition  of  her  trustee,  William  Schley,  Esq. ,  may  be  granted. 
Deponent  further  says,  that  three  of  her  said  children  have,  in  their 
own  names,  consented  to  said  change  of  property.     That  she,  as 
guardian  for  Richard  Davis,  who  is  of  imbecile  mind,  and  for  whom 
she  has  a  peculiar  care  and  solicitude,  has  consented  to  said  sale; 
so  that  all  parties  in  interest  have  assented  to  said  sale. 

Ann  M.  Davis. 

Sworn  to  and  subscribed  before  me  on  this,  the  20th  day  of  August, 
1863.  John  R.  Ivey,  J.  I.C." 

*'  GEORGIA— Muscogee  County. 

Before  me,  Wiley  Williams,  a  notary  public  in  and  for  said  county, 
personally  appeared  R.  R.  Goetchius  and  John  J.  McKendree,  who, 
being  duly  sworn,  depose  and  say,  that  they  are  well  acquainted  ^rith 
the  three  store-houses  in  Columbus,  referred  to  in  the  foregoipg  peti- 
tion ;  that  they  consider  the  property  valuable  for  mercantile  pur* 
poses  in  ordinary  times,  but  owing  to  the  present  condition  of  our 
national  affairs,  there  is  but  little  demand  for  store-houses,  and  they 
know  that  the  rents  arising  from  said  stores  are  merely  nominal  and 
uncertain  at  any  price.  They  believe  that  the  taxes,  insurance  and 
repairs  on  said  houses  will  nearly,  if  not  quite,  absorb  all  the  rents 
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arising  from  the  same,  and  have  no  hesitation  in  saying  that  daring 
the  present  war,  the  rents  of  said  stores  will  be  a  small  and  uncertain 
reliance  for  the  support  of  a  family.  Deponents  say  that  the  property 
is  elegantly  situated  on  Broad  street,  and  that  capitalists  will  proba' 
biy  be  induced  to  pay  full  and  fair  prices  for  the  same  as  an  invest^ 
ment  of  their  surplus  money.  Deponents  say  that,  considering  the 
condition  of  Mrs.  Davis  and  her  family,  they  believe  that  she  will  be 
benefited  by  the  proposed  sale  of  said  property,  and  that,  in  their 
opinion,  the  estate  caonot  suffer  by  the  proposed  change.  ^ 

R.  R.  GOETCHIUS, 

Jno.  J.  McKendbbe.'' 

"  Sworn  to  and  subscribed  before  me,  this  the  31st  day  of  August,  1863. 

Wiley  Williams, 
Notary  Public  Muscogee  County,  Georgia." 

"At  Chambers,  September  2,  1863. 

"  Having  considered  the  foregoing  petition  of  William  Schley,  trus- 
tee for  Mrs.  Anna  Maria  Davis,  together  with  the  several  affidavits 
thereto  attached,  as  well  as  the  exhibit  from  the  will  of  the  late  Hon. 
William  Schley  relating  to  the  estate  created  in  part  for  the  said  Anna 
Maria  Davis  and  her  four  children ;  and  having  also  examined  the 
certified  copy  of  the  last  will  of  the  said  late  William  Schley,  de- 
ceased, exhibited  to  me  with  the  foregoing  petition ;  and  it  appear- 
ing to  me  that  all  the  parties  interested  in  the  property  mentioned 
in  said  will,  have  consented  to  the  sale  of  the  same ;  and  being  of 
the  opinion,  from  the  said  petition,  and  the  evidence  under  oath  to 
said  petition  atached,  that  the  sale  of  the  property  referred  to  will 
materially  benefit  the  said  cestui  que  trusty  and  will  not  injure  the 
naid  trust  estate,  but  may  enhance  the  value  and  productiveness  of 
tlic  same — 

*'  It  is  therefore  ordered  and  decreed,  that  the  said  William  Schley, 
trustee  as  aforesaid,  shall  have  the  power  and  authority  to  sell  the 
three  said  brick  stores  and  lots  mentioned  in  said  petition,  at  public 
auction  sale,  to  the  highest  bidder,  in  the  city  of  Columbus,  giving 
reasonable  and  proper  notice  of  the  time  and  place  of  said  sale. 
That  the  said  William  Schley,  trustee  as  aforesaid,  shall  receive  the 
purchase  money  for  the  same,  and  shall  make  a  good  and  valid  title 
to  the  purchaser  or  purchasers  for  the  same,  which  shall  bar  and 
foreclose  all  the  rights,  title  and  claim  of  the  said  Anna  Maria  Davis 
and  her  said  four  children,  and  all  persons  claiming  under  them. 

**  And  it  is  further  ordered  and  decreed,  that  the  said  tnisteo  shall 
have  the  power  and  authority  to  invest  the  proceeds  arising  from  the 
sjile  o!  said  houses  and  lots  in  state  or  Confederate  States  Bonds, 
which  shall  be  held  by  him  under  the  same  trusts  and  for  the  same 
^^es  and  intents  as  the  said  houses  and  lots  are  held  by  him  under 
the  provisions  of  the  will  of  the  said  William  Schley,  deceased. 

V  70^C 
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"  It  is  further  ordered,  that  the  clerk  of  the  superior  court  of  Mus- 
cogee county  enter  the  said  petition,  affidavits,  extracts  of  the  said 
will  of  the  said  William  Schley,  and  this  decree,  upon  the  minutes 
of  the  superior  court  of  said  county,  as  required  by  law ;  and  that  the 
said  clerk  deliver  a  certified  copy  of  the  same  to  the  said  William 
Schley,  trustee  as  aforesaid,  upon  the  payment  of  costs. 

Given  under  my  hand  officially. 

Edbcund  H.  Workill,  J.  S.  C.  C.  C." 

"  Columbus,  Ga.,  August  24,  1863. 

'"The  undersigned,  legatees  under  the  will  of  William  Schley, 
deceased,  late  of  the  county  of  Richmond,  Georgia,  and  cestui  que 
tu9U  of  the  property  described  in  the  foregoing  petition  of  William 
Schley,  our  trustee  under  said  will,  do  hereby  acknowledge  due  notice 
of  the  aforesaid  application  for  leave  to  sell  said  property,  and  to 
invest  the  proceeds  in  Confederate  bonds,  and  we  hereby  consent 
and  agree  that  a  decree  be  granted  by  the  court  for  said  sale  and  in- 
vestment. Anna  Maria  Davis, 

Life  tenant. 
Richard  H.  Davis, 
By  his  mother,  Anna  Maria  Davis,  guardian. 

Sarah  H.  Davis. 
Thos.  F.  Ridenhour, 
In  my  own  right,  and  in  right  of  my  wife. 
Charlotte  *Taylor. 
Isabella  B.  Smith. 
Charlotte  F.  Ridenhour." 

"The  State  of  GEOBOiA-^Muscogee  County : 

''Whereas,  William  Schley,  Jr.,  of  the  county  of  Richmond,  in  said 
state,  duly  appointed  by  the  last  will  and  testament  of  the  Hon. 
William  Schley,  deceased,  as  trustee  for  Mrs.  Anna  Maria  Davis  and 
her  four  children  in  said  will  named,  of  the  county  and  state  first 
aforesaid,  did  make  application  to  the  Hon.  E.  H.  Worrill,  judge  of 
the  superior  court  of  the  Chattahoochee  circuit,  in  said  state,  for 
leave  to  sell  the  property  hereinafter  described,  devised  by  the  said 
Hon.  William  Schley,  in  his  said  will,  to  the  said  William  Schley,  in 
trust  for  the  said  Anna  Maria  Davis  and  for  her  four  children  therein 
named.  And  whereas,  upon  the  petition  of  the  said  trustee  and 
the  evidence  therewith  submitted,  all  parties  in  said  property  con- 
senting thereto,  the  said  Hon.  £.  H.  Worrill  did  heretofore,  to-wit, 
on  the  second  day  of  September,  in  the  year  eighteen  hundLred  and 
sixty-three,  make  a  decree,  authorizing  the  said  trustee,  upon  proper 
and  reasonable  notice  to  sell  said  property  at  public  sale  to  the  high- 
est bidder ;  and  that  the  said  trustee  should  make  a  good  and  vidid 
title  to  the  purchaser  for  the  same,  which  should  convey  and  foreclose 
all  the  rights  and  title  of  the  said  Mrs.  Anna  Maria  Davis  and 
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lier  said  children,  named  in  said  will,  in  and  to  the  same,  which 
decree  has  been  duly  recorded  by  the  clerk  of  the  superior  court  of 
Muscogee  county,  as  directed  by  law. 

'*  And  whdteas,  said  trustee  did  duly  advertise  the  sale  of  said 
property  in  a  public  newspaper  published  in  the  city  of  Columbus, 
as  well  as  by  printed  handbills  posted  in  said  city,  and  employed 
Messrs.  Rosette,  Lawhon  &  Co.,  licensed  auctioneers  of  said  city,  to 
sell  the  same. 

''And  whereas,  the  said  property  was  offered  for  sale  by  said  auc- 
tioneers, at  the  instance  of  said  trustee,  at  public  auction,  in  the  city 
Df  Columbus,  in  said  county  of  Muscogee,  on  Wednesday,  the  sev- 
enteenth day  of  September,  in  the  year  eighteen  hundred  and  sixty- 
three,  within  the  usual  hours  of  sale,  to  the  highest  bidder  for  cash, 
in  pursuance  of  said  advertisement;  and  J.  Rhodes  Browne  being 
the  highest  bidder,  the  same  was  knocked  off  to  him  at  the  price  of 
twenty-two  thousand  one  hundred  and  fifty  dollars. 

"  Now  this  indenture,  made  this,  the  seventeenth  day  of  Septem- 
ber, in  the  year  eighteen  hundred  and  sixty-three,  between  William 
Schley,  as  trustee  for  Mrs.  Anna  Maria  Davis  and  her  children,  as 
aforesaid,  and  by  authority  of  the  decree  aforesaid,  of  the  first  part, 
and  J.  Rhodes  Browne,  of  the  county  and  state  first  aforesaid,  of  the 
second  part.  Witnesseth  that  the  said  William  Schley,  trustee  as 
aforesaid,  for' and  in  consideration  of  the  sum  of  twenty-two  thousand 
one  hundred  and  fifty  dollars,  to  him  in  hand  paid  by  the  said  J. 
Rhodes  Browne,  at  and  before  the  sealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowledged,  doth  hereby  grant, 
i>ai|;ain  and  sell  to  the  said  J.  Rhodes  Browne,  his  heirs  and  assigns, 
all  that  lot  of  land  lying  and  being  on  the  west  side  of  Broad  street, 
in  the  city  of  Columbus,  between  St.  Clair  and  Crawford  streets,  and 
now  occupied  by  John  J.  McKendree,  Esq.,  as  a  store-house,  having 
a  front  on  Broad  street  of  twenty-two  feet,  and  running  back  one 
hundred  and  forty-seven  feet  ten  inches  to  the  original  line  of  said  lot, 

being  a  part  of  lot  No. ,  in  the  original  plan  and  survey  of  said 

city,  and  now  designated  as  tenement  No.  one  hundred  and  twenty- 
leven,  saving  and  excepting 'the  '&Uey  on  the  west  end  of  said  lot,  as 
heretofore  detached  and  granted  to  the  use  of  the  proprietors  of  said 
original  lot,  and  to  the  use  and  benefit  of  which  alley  the  said  J. 
Rhodes  Browne,  his  heirs  and  assigns,  are  entitled,  in  common  with 
others,  to  the  use  of  the  same  as  an  outlet  to  St.  Clair  street,  together 
with  sXL  the  rights,  easements,  improvements  and  privileges  thereto 
belonging,  or  in  any  wise  appertaining. 

**  To  have  and  to  hold  tbe  said  lot  and  improvements  hereby  granted 
to  the  said  J.  Rhodes  Browne  and  to  liis  heirs  and  assigns,  to  his  and 
their  use  and  benefit  forever.  So  that  the  said  trustee,  or  the  said 
Anna  Maria  Davis  or  her  said  children  named  in  said  will,  or  any 
person  claiming  under  him  or  them,  shall  not  hereafter  have  anv 
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right,  claim  or  title  to  said  lot  by  virtue  of  any  right  heretofore  vested 
in  them. 

''In  testimony  whereof  the  said  William  Schley,  trustee  as  afore* 
said,  has  hereto  set  his  hand  and  seal  on  the  day  above  written. 

William  Schlby  [l.  s.], 
Trustee  for  Mrs.  Anna  M.  Davis  and  her  children. 
Recorded  September  23, 1863.  F.  M.  Brooks,  Clerk. 

Signed,  sealed  and  delivered  in  presence  of  Alpre0  Ivshson, 

Wilbt  Williams, 
Notary  Public  Muscogee  county  Greorgia.'^ 

Here  the  defendant  closed  his  case.  This  record  pre* 
sents  for  our  consideration  and  determination  various  ques* 
tions,  none  of  which,  although  argued  with  great  learn- 
ing and  ability,  are  in  the  view  we  take  of  this  case,  ma- 
terial to  the  real  issues  which  it  presents,  except  such  as 
relate  to  the  rights  of  the  plaintiffs  to  maintain  this  suit^ 
and  to  the  execution  of  the  power  conferred  upon  the 
trustee  under  the  will  to  convert  the  property  bequeathed 
in  trust  for  Mrs.  Anna  Maria  Davis,  her  children,  and 
grandchildren. 

In  order  to  recover  in  ejectment,  the  lessors  of  the  plain- 
tiflFs  must  rely  ujk)!!  the  strength  of  their  own  title  and  not 
upon  the  weakness  of  their  adversary's ;  the  defendants' 
possession  will  prevail  against  anything  but  a  good  title 
in  the  lessors  of  the  plaintiff  or  a  perfect  right  to  the  pos- 
session of  the  premises. 

1.  The  demise  from  William  Schley  as  executor  of  the 
will  is  not  available  in  this  suit ;  in  that  character  it  is 
evident  from  the  very  terms  of  the  instrument,  he  took  no 
title  to  the  lots  in  question.  They  are  devised  to  him  and 
Maxwell,  "  their  heirs,  executors,  administrators  and  as- 
signs as  trustees  "  for  the  testator's  daughter,  Ann^  Maria 
Davis,  and  such  of  her  children  as  in  said  will  are  therein- 
after named,  and  they  are  thereby  expressly  nominated 
and  constituted  such  trustees.  The  title  was  conveyed  to 
the  trustees  and  not  to  the  executors,  JSxpresaio  unites  est 
excluaio  alterius, 

2.  There  can  be  no  recovery  upon  the  demise  from  the 
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dollars  in  money  wsls  given  these  trustees,  which  Qfey  were 
directed  to  invest  in^"  safe  and  profitable  stocks,  or  other 
property  and  securities,  which  would  yield  a  fair  and  good 
income, "  and  which  they  were  to  employ  in  carrying  out 
this  trust.  Two  objects  are  here  quite  apparent,  the  first 
is  the  maintenance  and  support  of  the  cestui  que  trusty  th^ 
second,  the  preservation  intact  of  the  corpus  of  the  prop- 
erty bequeathed.  Similar  provisions  had  been  made  in 
favor  of  other  children  of  the  testator ;  and  foreseeing  that 
circumstances  might  arise  which  would  render  it  imprac- 
ticable to  carry  out  these  features  of  his  scheme  without 
a  change  of  the  property  and  a  re-investment  in  diflFerent 
property,  he  repeated  the  restrictions  above  mentioned, 
and  by  item  8th  of  his  will,  he  expressly  ordered  and 
directed  that  none  of  the  property  therein  before  conveyed 
in  trust  should  be  used  or  applied  to  the  payment  of  any 
debts  then  due  or  that  might  thereafter  be  contracted  by 
his  daughter,  Anna  Maria  Davis,  or  his  sons,  Dr.  Wm.  K. 
Schley  or  George  H.  Schley,  and  further  that  the  property 
should  not  be  sold,  or  otherwise  disposed  of  except  to  be 
reinvested  in  better  or  more  profitable  stock  or  property, 
and  conveyed  to  the  same  trusts  and  for  the  same  uses 
and  intents  as  was  the  property  sold,  even  though  a  court 
of  equity  should  be  disposed  to  do  so,  by  the  wish  and  con- 
sent of  all  the  parties  interested,  and  of  the  trustees,  as,  to 
the  disgrace  of  those  courts,  both  in  England  and  the 
United  States,  they  have  often  done  in  cases  of  wills  and 
marriage  settlements,  thereby  defeating  the  will  and  true 
intent  of  the  testator,  and  of  the  victimized  wife,  in  cases 
of  marriage  settlements. "  This  restricted  power  applies 
to  the  property  in  question  and  also  to  that  conveyed  for 
the  families  of  William  K.  and  George  H.  Schley,  which 
constituted  all  the  trust  property  conveyed  by  previous 
items  of  the  will.  Here  express  power  is  given  either  to 
the  trustees  or  court  of  chancery  to  sell  for  re-investment, 
whenever  one  or  the  other  shall  deem  such  re-investment 
proper  to  increase  the  income  from  the  trust  property* 
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be  violated  or  would  fail,  but  the  main  purposes  of  its  crea- 
tion would  be  literally  fulfilled. 

Coming  to  this  conclusion,  the  sale  was  ordered,  and 
J.  Rhodes  Brown  became  the  purchaser  at  a  fair  price,  and 
took  the  trustee's  conveyance  to  the  fee  of  the  property, 
and  went  into  possession,  where  he  remained  undisturbed 
for  about  nineteen  years.  Being  a  purchaser  bona  fide 
and  for  a  valuable  consideration,  it  would  take  more  than 
a  mere  mistake  of  judgment,  as  disclosed  by  events  subse- 
quent to  the  sale  and  conveyance,  to  divest  his  title.  Both 
courts  of  law  and  courts  of  equity  have  gone  very  far  to 
protect  such  purchasers,  even  where  they  held  under 
doubtful  or  irregular  sales  or  defective  and  incorrect  judg- 
ments of  courts  having  jurisdiction  of  the  subject-matter. 
Dotterer  vs.  Pike^  60  Ga.^  29;  Mills  vs.  Banks^  3  P.  Wms. 
R.  1.;  Iverson  vs.  Saulshury^  trustee^  65  Ga.^  7^4?  '^39- 
It  is  insisted  by  the  plaintiff  in  error,  that  the  children  of 
Mrs.  Smith  and  Mrs.  Brown,  who  were  in  esse  at  the  time 
this  decree  of  sale  was  made,  should  have  had  notice  and 
been  made  parties  to  the  proceeding  through  their  guar- 
dian ad  litem^  which  was  not  done,  and  therefore  the  pro- 
ceeding is  not  valid  as  to  them,  and  the  purchaser  took 
nothing  but  the  estate,  to  which  the  life  tenants  (all  of 
whom  were  parties)  were  entitled.  Now  whether  these 
persons  took  as  contingent  remaindermen,  or  as  remain- 
dermen at  the  expiration  of  the  trust,  is  quite  immaterial ; 
in  any  event  the  vesting  of  the  estate  in  them  would  depend 
ui)on  the  contingency  of  their  being  in  existence,  upon 
the  termination  of  the  two  preceding  life  estates,  and 
wlien  this  decree  was  had  all  the  life  tenants  were  in  beinir, 
ill  fact,  Mrs.  Davis  did  not  die  until  1879,  and  Mrs.  Riden- 
liour,  one  of  the  life  tenants,  is  stiU  living.  It  was,  ther  • 
fore,  then  impossible  to  ascertain  in  whom  the  estate  would 
vist  upon  the  falling  in  of  the  several  life  estates.  They 
would,  it  seems  to  us,  have  no  more  right  to  be  made 
parties  to  such  a  proceeding  than  would  an  heir-apparent 
to  a  proceeding  to  sell  the  estate  of  his  ancestor.     This 
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court  in  the  case  of  Dean  vs.  Central  Cotton  Press  Com- 
pany^ 64  Oa.^  670^  has  gone  far  towards  the  decision  of 
this  question.  The  principle  therein  announced,  that  the 
executor  represented  an  unborn  contingent  remainderman, 
and  that  no  one  else  could  represent  him,  embraces  the 
present  case.  But  the  interest  which  the  Code  requires 
to  be  represented  in  such  proceedings  must,  from  the  very 
nature  of  things,  be  certain  and  vested,  and  not  wholly  un.  \ 

certain  and  contingent.  §§2327,  4221to  4224,  prescribing 
how  trust  property  is  to  be  sold  and  the  parties  to  be 
served  with  notice  of  the  proceeding,  makes  no  mention  of 
persons  who  may  have  such  interests.  It  is  a  general 
principle  that  courts  do  nothing  nugatorj'-  and  vain,  and  to  ; 

attempt  what  is  here  insisted  upon  would  be  impossible.  , 

They  have  no  prescience  that  would  enable  them  to  de- 
signate the  persons  who  would  take  upon  such  a  contin- 
gency.    Judges  have  no  more  power  than  other  men  to  . 
look  into  the  future,  and  they  are  not  expected  to  be  able  , 
to  tell  what  even  a  day  may  bring  forth. 

Daniel's  Chancery  Practice  266,  lays  down  this  rule 
upon  the  subject :  "  In  cases  of  this  sort  it  is  neces- 
sary that  not  only  he  who  has  the  first  estate  of  in-  | 
heritance  should  be  before  the  court,  but  that  the  . 
intermediate  remaindermen  for  life  should  be  parties. 
Tlie  same  rule  will,  as  we  have  seen  before,  apply 
where  the  intermediate  estate  is  contingent  or  execu- 
tory, provided  the  person  to  take  is  ascertained ;  although 
where  the  person  to  take  is  not  ascertained,  it  is  sufficient 
to  have  before  the  court  the  trustees  to  support  the  con- 
tingent remainders  and  the  person  in  esse  entitled  to  the 
first  vested  estate  of  inheritance.  '^  It  was  impossil)le  to 
ascertain,  when  this  decree  for  a  sale  was  had,  whether  the 
Browns  and  Smiths,  who  it  is  now  chiimed  sliould  have 
been  parties  to  the  proceeding  would  ultimately  take  the 
title,  as  their  mothers  were  then  in  life.  If  this  decree 
had  been  made  after  the  death  of  Mrs.  Brown  and  Mrs. 
Smith,  then  the  question  of  making  them  parties  would 
have  rested  upon  a  solid  foundation,  and  under  that  state 
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of  things  the  point  could  have  been  urged  with  propriety. 
Their  mothers,  as  we  have  seen,  were  parties,  and  proper 
parties,  to  the  proceeding. 

This,  with  other  facts,  distinguishes  the  present  case  from 
The  City  Council  of  Augusta  vs.  Radcliffe  et  al.^  66  6a.^ 
469^  so  confidently  relied  upon  by  the  eminent  counsel  for 
the  plaintiffs  in  error.   In  that  case  the  trustee  had  power, 
'  by  and  with  the  consent  and  approbation  of  the  person  or 
persons  for  whose  use  he  might  at  any  time  hold  the  prop- 
erty, to  sell  and  dispose  thereof  withput  the  order  or  decree 
of  any  court,  and  reinvest  the  proceeds  of  the  sale  upon 
the  terms  of   the   trust,   and   none   other.'     Under  this 
power  a  portion  of  the  property  was  sold  with  the  consent 
of  the  life  tenant,  who  had  a  daughter  of  full  age  then  in 
life,  who  was  to  take  the  remainder  in  case  she  survived 
her  mother,  but  if  her  mother  survived  her,  and  she  the 
daughter  left  issue  living,  then  such  issue  should  take  in 
place  of  the  daughter.     The  daughter  gave  no  consent 
to  this   sale,   but   did  afterwards  upon  two  applications 
to  change  trustees,   state   that   the   property   had  been 
sold  to  the    city   of  Augusta.      She    died    before    her 
mother,  leaving  six  children,  and  upon  the  death  of  the 
mother    these    children   succeeded  under    the    deed  to 
the    estate.     Upon    suit   brought   by   them,  to    recover 
the  premises  sold,  this  court  held  that  the  sale  and  con- 
veyance of  the  property  was  not,  under  its  peculiar  terms, 
a  valid  execution  of  the  power.    Judge  Simmons,  who 
presided  in  Judge  Crawford's  place,  delivering  the  opinion 
of  the  court,  p.  474,  said :   "  The  law  is  exceedingly  strict 
in  requiring  a  precise  compliance  with  the  directions  of 
the  donor  as  expressed  in  the  deed, "  2  Washburn,  608. 
'^  Deeds  of  this  sort  usually  give  the  trustee  power  to  sell 
bv  and  with  the  consent  of  the  life  tenant.    This  deed 
does  not  do  that.     If  it  had  been  the  intention  of  the 
grantor  for  the  trustee  to  sell  only  with  the  *  consent  of 
Mrs.  Finn  (the  life  tenant),  how  much  easier  and  simpler 
it  would  have  been  to  so  have  expressed  it    But  instead 
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ministration  of  the  particular  property  in  question,  in  ac- 
cordance with  the  testator's  desires  as  expressed  in  his 
will. 
Judgment  affirmed. 


Imboden  et  al.  vs.  The  Etowah  and  Battle  Branch,  etc., 

Mining  Company. 

[This  case  was  azgaed  at  the  last  term,  and  re-aigaed  by  order  ol  court  at  the 

present  term.] 

1.  Where  one  corporation  has  dealt  with  another  company  as  a  co^ 
poration,  has  negotiated  with  it  concerning  the  waters  flowing  in 
a  certain  ditch,  obtained  i)ermis6ion  from  it  to  use  those  waters, 
and  used  them  for  years  Uieremider,  dealing  w^ith  the  presidents, 
superintendents,  attorneys  and  managers  of  the  second  company 
as  officers  and  agents  of  a  corporation,  in  a  subsequent  controversy 
growing  out  of  the  subject-matter  of  such  recognition,  the  firet 
corporation  is  estopped  from  denying  the  existence  of  the  second. 

2.  Where  those  claiming  to  be  the  corporators  of  the  second  company 
at  the  time  of  the  litigation — the  president,  superintendent  and 
managers — ^are  the  same  with  whom  the  other  corporation  has 
dealt  since  the  alleged  illegal  organization,  and  whom  it  has  treated 
as  such  corporators,  it  is  estopped  from  denying  them  to  be  such. 

3.  The  evidence  in  the  record  is  strong  enough  to  show  title  to  the 
water  of  the  ditch  in  the  defendant  in  error,  and  equity  will  enjoin 
the  other  company  from  depriving  the  complaining  company  of 
the  use  of  its  own  whenever  and  wherever  it  may  desire  to  use  it. 

4.  It  is  not  vital  to  this  right  of  the  complainant  to  use  its  own  that 
it  should  make  out  an  irrefragable  title  to  the  entire  fee  of  all  tiie 
lots,  or  either  of  them.  If  it  owns  any  aliquot  part  of  either  lot, 
or  any  interest  at  all  in  a  mine  on  either ;  or  if  it  owns  no  mine  at 
all,  having  dug  the  canal  and  put  the  water  in  a  reservoir  oir  a 
commanding  height,  whence  that  water  may  be  distributed  to  snr 
rounding  lots  whereon  there  are  mines  rich  enough  to  be  operated 
with  water,  it  may  use  its  own  valuable  estate  in  the  water.  R 
can  do  neither  of  these  things,  if  the  property  in  the  water  be 
destroyed  by  cutting  and  tapping  the  ditch  which  holds  such  water 
and  carries  it  to  the  reservoir,  thus  drying  it  up. 

5.  The  verdict  is  quite  certain  on  the  main  issues ;  as  to  the  damag^^> 
there  mav  be  some  confusion  and  uncertaintv :  this  is  ruled  below. 

6.  The  evidence  of  the  search  for  the  original  deeds  was  sufficient  t') 
•  w^arrant  the  admission  of  copies  in  this  case. 

(a.)  The  deeds,  the  admission  of  which  is  complained  of  in  the  W^ 
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15.  If  one  company  used  water  by  lease  or  rent  from  another,  the 
former  was  estopped  from  denying  the  existence  of  the  latter  as  a 
corporation,  and  &om  denying  its  title  whUe  so  using  water  under  it. 

(a.)  If  complainant,  or  those  under  whom  it  derived  title,  constmcted 
the  ditch  in  part,  and  defendants,  or  those  under  whom  they  claim 
title,  extended  the  ditch  under  a  contract  to  complete  it  and  return 
it  all  to  complainant,  after  using  the  water  for  a  time,  then  com- 
plainant was  entitled  to  all  the  water  at  the  end  of  that  time. 

(6.)  WTiether  a  ditch  Was  constructed  jointly  by  three  or  severally 
by  one,  if  it  was  constructed  to  be  used  in  operating  for  gold  on 
certain  lots,  and  that  one  of  the  three  who  constructed  it  conveyed 
the  mineral  interest  of  these  lots  to  the  other  two,  with  appurten- 
ances and  mining  privileges,  without  making  any  reservation  of 
the  right  to  cut  off  the  water  then  flowing  in  the  ditch,  or  which 
could  flow  in  it,  neither  he  nor  those  claiming  under  him  would 
have  the  right  to  divert  the  water  from  the  property ;  and  the 
owners  would  be  entitled  to  its  restoration,  if  so  diverted. 

(c.)  That  a  corporator  is  called  £asterling  in  a  charter,  and  Eastman 
claims  to  be  the  corporator,  makes  no  difference,  if  the  others  have 
recognized  him  as  the  person  intended,  and  so  treated  him,  and 
received  his  money  for  joint  enterprises. 

16.  If  one  has  the  use  of  another's  property  for  nothing  until  called 
for  by  the  owner,  and  when  called  for  refuses  to  give  it  up,  it  would 
seem  a  sound  principle  that,  to  measure  the  damage  of  the  owner, 
what  the  borrower  made  by  the  use  would  be  a  fair  criterion ;  bnt 
if  the  property  itself  had  been  largely  enhanced  in  value  by  the 
borrower,  with  the  assent  of  the  lender,  not  only  in  repairing,  bnt 
in  making  extensive  and  costly  additions  to  the  carpu9,  that  should 
enter  into  the  true  measure  of  damages  to  the  owner. 

(a.)  In  tliis  case  the  loan  of  water  was  not  strictly  a  gratuity,  there 
being  counter-favors ;  the  ditch  was  opened  where  partly  filled; 
its  capacity  was  doubled,  and  new  streams  were  turned  into  it ; 
water  was  rented  on  the  opposite  side  of  the  river  and  carried 
across  in  pipes ;  at  the  time  of  demand  for  the  ditch,  the  owner 
was  not  prepared  to  use  it,  nor  was  any  customer  shown  therefor. 

(h.)  Under  the  proof,  a  new  trial  is  granted  unless  complainant  will 
write  off  the  damages  awarded,  in  which  ca^  it  will  be  affirmed. 
In  either  event,  defendant  in  error  must  pay  the  costs  of  bringing 
the  case  to  this  court. 

September  1,  1888. 

Corporations.  Estoppel.  Damages.  Easements.  Ver- 
dict. Evidence.  Admissions.  Principal  and  Agent  No- 
tice. Practice  in  Supreme  Court.  Waiver.  Practice  in 
Superior  Court.  Loans.  Before  Judge  Wellbobn.  Lump- 
kin Superior  Court.     April  Term,  1882. 
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and  Eastman,  on  December  6,  1859,  $3,000.00  each,  and 
gave  a  receipt,  which  specified  that  the  amount  was  all 
the  payment  due  in  fulfillment  of  a  contract  between  East- 
man and  Kelly  "relative  to  lands,  mines  and  improve- 
ments upon  Hightower  (Etowah?)  river,  in  Lumpkin 
county,  Ga."  The  contract  mentioned  could  not  be  found. 
On  February  20, 1860,  Kelly  drew  a  draft  for  $1,000.00 
on  Eastman,  and  on  July  19,  another  for  $1,275.00,  botli 
of  which  were  accepted.  On  July  20, 1860,  Kelly  received 
from  Eastman,  $959.00,  and  gave  a  receipt,  stating  that  it 
was  for  "  one-half  of  the  working  expenses  of  the  Etowah 
and  Battle  Branch  Mining  Company,  up  to  the  first  of 
August,  1860."  Prior  to  this  time,  on  December  23, 1859, 
Kelly  conveyed  to  Denny  and  Eastman  lots  numbers  453 
and  459,  with  all  the  rights,  members  and  appurtenances 
belonging  to  them.  On  March  6, 1860,  Kelly  conveyed  to 
Denny  and  Eastman  the  mineral  interest  in  lots  numbers 
384,  387  and  388,  "  with  full  privileges  of  way,  wOod  and 
water,  with  all  and  singular,  the  rights,  members  and  ap- 
purtenances" belonging  thereto.  On  February  5, 1868, 
Denny  and  Eastman  conveyed  the  property  to  Daniel  E. 
Somes.  (It  was  so  charged  in  the  bill  and  copies  of  deeds  from 
both  Denny  and  Eastman  were  exhibited,  but  only  the  deed 
from  Eastman  was  put  in  evidence,  conveying  his 
half  interest.)  On  February  6, 1868,  Somes  conveyed  one 
third  interest  in  the  lots  to  Loomis,  and  on  April  15 
Somes  and  Loomis  conveyed  their  interests  to  the  Etowah 
etc..  Company. 

In  1861,  at  the  breaking  out  of  the  civil  war,  Kelly  left 
the  state  and  went  north.  He  left  the  ditch  in  charge  of 
one  Fletcher,  and  it  fell  into  disuse. 

In  1861,  a  Miss  Castleberry  proceeded  to  have  damages 
assessed  for  cutting  the  ditch  through  her  property.  She 
proceeded  against  the  company  as  a  corporatiouj  and  John 
A.  Wimpy  acted  as  her  attorney,  and  recovered  damages. 

In  1869,  one  Jordan  (who  is  mentioned  again  below) 
brought  suit  against  complainant  as  a  corporation  f  r  ser- 
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of  purchasing,  and  in  the  course  of  those  conversations, 
Lombard  stated  that  he  had  made  arrangements  with 
Wing  to  use  the  water  in  the  ditch. 

On  May  21, 1877,  theDahlonega  Qold  Mining  Company, 
was  organized  under  the  laws  of  New  York,  and  Lombard 
conveyed  to  it  lots  numbers  523  and  524 ;  he  subsequently 
became  the  president  of  the  company,  and  while  such, 
made  admissions  as  to  using  water  by  leave  of  complain- 
ant, which  are  set  out  above.  Similar  acknowledgments 
were  made  in  1877  by  Altman,  who  became  the  president 
and  agent  of  the  company.  (The  evidence  is  not  very  clear 
as  to  the  presidency  of  Lombard  and  Altman,  but  it  would 
seem  that  Lombard  had  been  the  president  of  the  Battle 
Branch  company,  to  which  the  defendant  succeeded ;  that 
on  the  organization  of  defendant,  Altman  became  its  pres- 
ident, and  came  out  to  take  charge  of  the  mine ;  and  that 
at  some  time,  notdeiinitely  stated,  Lombard  became  the  pres- 
ident of  defendant. )  Thomas  R.  Lombard,  who  was  the  son  of 
L.  L.  Lombard,  and  had  charge  of  the  Battle  Branch  mine, 
went  into  possession  in  1875.  He  also  asked  permission 
to  use  water  from  the  ditch,  and  acknowledged  tliat  he 
was  using  it  by  permission  of  complainant. 

While  the  Dahlonega  company  have  been  in  possession^ 
they  have  extended  the  ditch  and  turned  water  from  other 
creeks  into  it,  about  doubling  its  capacity.  They  also 
rented  out  or  sold  water  on  the  opposite  side  of  the 
Etowah  river,  and  conducted  it  across  the  river  in  pipes, 
at  an  expense  of  several  thousand  dollars.  It  also  appears 
that  they  crushed  some  ore  for  complainant  without 
charge.  There  is  no  mining  on  complainant's  land,  and 
no  preparations  therefor ;  nor  has  there  been  any  for  some 
years. 

Complainant's  director,  Wing,  heard  of  no  adverse  claim 
on  the  part  of  defendant  till  Imboden  took  chai^  as  su- 
perintendent of  defendant's  works  in  1877  or  1878.  While 
Wimpy  claimed  the  property,  he  filed  a  bill  setting  up  ms 
right  thereto,  but  it  was  subsequently  dismissed. 
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The  organization  of  complainant  and  its  changes  of  offi- 
cers are  thus  detailed  by  Wing :  "  I  have  been  a  director  of 
complainant  since  1868,  and  a  stockholder  since  that  time. 
The  first  meeting  of  the  complainant  that  I  ever  attended 
or  knew  of,  was  in  1868,  in  Washington,  D.  C.  D.  E. 
Somes,  S.  L.  Loomia  and  myself  were  the  only  persons 
present.  We  then  agreed  on  officers :  Somes,  president; 
Loomis,  secretary,  and  myself,  manager.  We  then  and 
there  agreed  to  issue  stock.  None  had  been  issued  before. 
We  issued  100,000  shares  at  $5.00  each.  Somes  took  83^ 
thousand  shares,  Loomis  83^  thousand  shares,  and  myself 
83^  thousand  shares.  We  adjourned  that  meeting  to  meet 
in  Dahlonega  and  ratify  the  proceedings  in  Wash- 
ington. We  met  in  Judge  Rice's  office  in  Dahlonega. 
Judge  Rice  was  made  attorney  of  complainant,  and  con- 
tinued to  hold  that  position  till  1871,  when  he  was  suc- 
ceeded by  Colonel  Price,  in  1872.  The  meetings  have 
since  been  held  in  Colonel  Price's  office. 

^^  Somes  and  Loomis  sold  out  their  interest  to  Graham, 
Ferry  &  Free,  in  Chicago.  The  stock  books  and  minutes, 
I  understood,  were  burned  in  Chicago  in  1871.  D.  M. 
Graham  was  elected  president  in  1871,  by  a  meeting  held 
in  Ohicago.  I  put  Jordan  in  charge,  and  to  clear  out  the 
ditch,*  then  Theis.  I  don't  know  how  Moore  used  the 
ditch ;  I  put  Woody  in  charge  of  it. 

"  Loomis,  Somes  and  I  formed  the  company,  and  Somes 
and  Loomis  made  the  deeds  to  the  company.  They  sold 
to  Graham,  Perry  &  Free,  and  they  sold  the  Battle  Branch 
mine  to  Moore.  Moore  wanted  to  buy  the  property  of  our 
company,  but  did  not ;  our  company  never  parted  with 
the  title  to  the  property  or  ditch.  A.  Davidson  is  presi- 
dent of  our  company  now.  The  present  company  is  the 
successor  of  the  company  in  Washington  City.  Davidson 
got  an  interest  in  the  company  through  us. 

"  I  gave  Theis  permission  to  extend  the  ditch  to  the  Battle 
Branch  mine.  Thomas  Lombard  never  gave  me  any  no- 
tice of  an  adverse  claim  to  the  ditch.     The  first  notice  I 
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had  of  defendant's  claim  to  the  ditch  "was  in  1877.  I  sold 
a  controlling  interest  in  the  company  to  Mr.  Betz,  of  Phil- 
adelphia, in  1877.  Our  company  spent  on  the  mine  and 
ditch  $2,700 ;  of  this  $1,500  was  on  the  ditch.  The  reser- 
voir had  to  be  enlarged.  My  permission  to  Graham,  Peny 
&  Free  to  use  the  water  was  verbal ;  so  as  to  Thos.  Lom- 
bard. I  did  not  use  the  water  in  1877,  because  I  was  en- 
joined by  John  A.  Wimpy.  % 

^^  All  the  authority  I  exercised  in  the  matter  was  derived 
ficm  the  meeting  in  Washington  City  and  the  meeting 
held  in  Dahlonega  afterwards.  Loomis  was  present  at  the 
meeting  held  in  Dahlonega  to  ratify  the  proceedings- 
in  Washington  City.  I  was  present,  and  my  attorney,. 
Judge  Rice ;  no  one  else  was  present.  Somes  was  not 
here.  Kelly  was  not  present.  Neither  Beuben  S.  Denny, 
licr  Arthur  M.  Eastman,  nor  Arthur  M.  Easterling,  was  pres- 
ent. I  never  have  seen  either  of  these  three  men.  Neither 
Kelly,  Denny,  or  Eastman  were  present  at  the  meeting  in. 
Washington  City.  I  know  of  no  meeting  ever  being  held 
before  the  one  in  Washington  City.  The  stock  was  divided 
between  Somes,  Loomis  and  myself,  and  issued  to  us.  The 
subsequent  parties,  Graham,  Perry  &  Free,  Betz  and  Da- 
vidson, all  derived  their  interest  and  authority  from  us. 
The  present  complainant  is  a  continuation  of  the  company 
which  met  in  Washington  City,  as  I  have  stated.  A  ma- 
jority of  the  stock  in  the  company  was  represented  in  the 
meeting  held  in  Dahlonega  to  ratify  the  proceedings  of 
the  meeting  in  Washington  City.  Loomis  and  myself  were 
here.  No  one  owned  any  stock  at  that  time  except  Somes, 
Loomis  and  myself.  That  stock  was  the  stock  we  agreed 
to  issue  in  the  meeting  in  Washington  City.  We  then 
informally  agreed  upon  the  officers  and  the  issuing  of 
stock,  and  elected  the  officers  agreed  on  in  Dahlonega 
afterwards.  After  this  meeting  I  acquired  stock  sufficient 
to  give  me  a  controlling  interest,  and  was  manager  and 
director  of  the  operations  of  the  company." 

Powers  of  attorney  from  Eastman  and  Denny  to  Somes^ 
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arizing  him  to  represent  them  at  the  meeting  in 
[lington,  were  introduced.  They  and  Kelly  were  no- 
i  to  attend. 

is  chain  of  title  set  up  by  defendant  was  a  deed  from 
Y  to  John  A.  Wimpy,  conveying  the  ditch  and  water, 
J  February  17, 1871 ;  a  deed  from  Wimpy  to  the  de- 
ant,  dated.  December  20,  1878,  conveying  the  ditch 
water  to  the  defendant.    Defendant  also  held  a  deed 

h.  L.  Lombard  to  lots  523  and  524  (known  as  the 
le  Branch  mining  property),  with  appurtenances, 
bard  held  this  under  Moore,  and  he  under  Graham, 
y  &  Free,  Moore  and  Graham  each  testified  that  the 
included  the  lateral  ditch  from  the  reservoir  to  the 
!,  but  had  nothing  to  do  with  the  main  or  Kelly  ditch. 

1879,  Davidson,  the  then  president  of  the  complain- 
notified  Thomas  R.  Lombard  and  F.  M.  Imboden,  as 
.ts  and  Buperintendent  of  defendant,  that  the  com- 
lant  needed  all  its  water,  and  would  cease  to  furnish 

defendant,  unless  further  arrangements  were  made. 
!ut  off  the  water  from  complainant's  land,  and  took 
ession  of  the  Kelly  ditch.  Several  agreements  were 
e  in  regard  to  giving  notice  before  further  action,  all  of 
:h  are  immaterial  here.  In  January,  1880,  defendant 
a  new  ditch  so  as  to  tap  the  main  ditch  above  com- 
aant's  land,  and  diverted  the  water  tlierefrom,  so  that 
owed  in  the  new  channel  instead  of  the  old.  Com- 
tiant  thereupon  filed  this  bill.  There  was  testimony 
Jie  efi'ect  that  there  was  an  average  of  100  to  125 
ers'  inches  of  water  in  the  ditch,  worth  about  twelve 
9  per  inch  per  day.  Denny  and  Eastman  are  both 
ited  to  be  dead.  There  wasalso  some  other  testimony, 
:h  it  is  unnecessary  to  detail. 

n  the  close  of  the  evidence,  defendants  moved  to  dis- 
ithe  bill,  which  was  refused, 
be  jury  rendered  the  following  verdict: 
We,  the  jury,  find  for  the  plaintiff  the  property  in  dis- 
;  and  the  damage  on  100  inclies  of  water  at  twelve 
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cents  per  inch  per  day  for  two  years,  or  560  days,  $6,700, 
and  that  the  defendant  put  the  water  back  in  the  ditch, 
for  perpetual  iiyunction,  with  cost  of  suit." 

Defendants  moved  for  a  new  trial,  on  the  following 
among  other  grounds : 

(1)  to  (5).  Because  the  verdict  is  contrary  to  law  and 
evidence,  and  not  authorized  by  the  pleadings. 

(6.)  Because  there  was  no  finding  on  the  plea  of  nul 
tiel  corporation. 

(7.)  Because  the  damages  are  excessive. 

(8.)  Because  the  verdict  is  void  for  uncertainty. 

(9.)  Because  the  court  admitted  in  evidence  a  copy  of 
the  deeds  from  Kelly  to  Denny  and  Eastman,  over  objec- 
tion, on  the  ground  that  the  originals  should  be  produced. 
[As  a  foundation  for  their  introduction,  Price,  the  attorney 
of  complainant,  testified  that  he  had  never  had  the  deeds; 
had  searched  for  them  in  the  office  of  the  company  in 
Philadelphia,  and  failed  to  find  them ;  applied  to  a  former 
treasurer  of  the  company,  who  said  they  were  destroyed 
by  fire  in  1871,  and  applied  to  every  person  of  the  com- 
pany, present  and  former,  who  could  likely  have  had 
them,  and  failed  to  find  them.] 

(10.)  Because  the  court  admitted  the  original  deed  from 
Somes  to  Loomis. — It  was  objected  to  because  not  proved; 
not  properly  admitted  to  record ;  because  it  did  not  appear 
to  have  been  executed  out  of  Georgia ;  and  because  the  cer- 
tificate of  acknowledgment  did  not  show  affirmatively  that 
it  was  made  before  a  person  authorized  to  take  such  acknowl- 
edgments. [The  deed  was  attested  only  by  J.  F.  Collaiit 
who  then  added  a  certificate  thereof  as  a  commissioner  of 
Georgia  in  the  District  of  Columbia.] 

(11.)  Because  the  court  admitted  the  deed  from  Somes 
to  complainant  as  title  to  lots  384,  387  and  388.  This 
was  objected  to,  because  the  description  of  the  land  failed 
to  state  in  what  county  or  state  the  lots  were,  and  because 
its  execution  was  not  proved.  [The  description  is  "  aU 
his  right,  title  and  interest  in  all  those  parcels  or  tracts  of 


FEBRUARY  TERM,  1883.  97 

Imboden  ei  al.  V9.  The  Etowah  and  Battle  Branch,  etc  ,  Mining  Company. 

land  as  lots  numbered  four  hundred  and  fifty-three 
(453)  and  four  hundred  and  fifty-nine  (459),  con- 
taining 80  acres,  more  or  less,  and  situated  in  the  12th 
district  and  first  section  of  lots  in  county  of  Lumpkin  and 
state  of  Georgia.  .  .  .  Also  all  his  right,  title  and  inter- 
est of  the  mineral  interest  in  and  to  lots  of  land  three 
hundred  and  eighty-four  (384),  three  hundred  and  eighty- 
seven  (387),  three  hundred  and  eighty-eight  (388),  to- 
gether with  all  improvements,  ways,  easements,  rights, 
privileges  and  appurtenances,"  etc.  It  was  attested  by 
John  D,  Blood,  and  John  S.  Hollingshead,  commissioner 
of  deeds  for  Georgia,  in  the  District  of  Columbia,  and  was 
recorded.] 

(12.)  Because  the  court  admitted  in  evidence  the  deed 
from  Loomis  to  complainant.  [Same  objections,  etc.,  as 
above.] 

(13.)  Because  the  court  allowed  Woody,  a  witness,  to 
testify  that  Theis  said  he  was  superintendent  of  complain- 
ant.— Objected  to  as  incompetent  to  show  such  relation- 
ship, or  the  existence  of  the  company,  and  as  hearsay. 

(14.)  Because  the  court  admitted  the  evidence  of  the 
witness.  Woody,  that  Dr.  Thomas  Lombard  said  he  used 
the  water  by  Wing's  permission  in  1875  and  1876. — Tliis 
was  objected  to  as  irrelevant  and  hearsay.  [The  witness 
testified  that  he  was  employed  by  Theis,  and  paid  by 
Wing  and  Loomis ;  got  the  money  from  Price ;  the  water 
was  used  on  the  lower  or  Battle  Branch  mine ;  after  Moore, 
Dr.  Thomas  Lombard  had  charge ;  he  was  the  Bon  of  L.  L. 
Lombard ;  after  Dr.  Lombard  stopped  using  it,  witness  cut 
off  the  water ;  Mr.  Altman,  of  New  York,  organized  the 
defendant's  company,  and  said  he  was  its  president;  after 
this,  when  Altman  took  charge  of  the  lower  or  Battle 
Branch  mine,  the  water  was  cut  ofl*;  witness  did  not 
turn  over  water  to  Altman  or  give  him  permission  to 
use  it;  Altman  came  up  to  Dahlonega  to  see  Betz  (a 
member  of  complainant's  company) ;  does  not  know 
whether  he  saw  Betz  or  not ;  after  Altman  came  back,  he 
turned  on  the  water  himself;  while  Dr.  Thomas  Lombard 
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was  using  it,  he  said  to  Mr.  Wing :  "  I  would  like  to  have 
that. water  to  work  with  from  the  ditch";  Wing  said: 
"  You  have  been  so  kind  as  to  beat  our  ore  for  nothing, 
you  can  take  the  water  till  we  want  it";  Dr.  Thomas 
Lombard  was  working  the  Battle  Branch  mine ;  this  was 
in  1875  or  1876.J 

(15.)  Because  the  court  admitted  testimony  of  Harrison, 
showing  the  same  conversation  as  just  above  stated.— 
Same  objection  as  in  ground  just  above. 

(16)^  (17.)  Because  the  court  admitted  the  two  drafts 
drawn  by  Kelly  on  Eastman,  July  19,  1860,  accepted 
payable  to  Denny,  endorsed  by  Denny  and  Kelly ;  also 
the  receipt  of  Kelly  to  Denny  and  Eastman,  dated  Octo- 
ber 4, 1859. — Objected  to  as  irrelevant,  and  because  ike 
contract  mentioned  in  the  receipt  was  not  introduced  or 
its  contents  proved. 

(18.)  Because  the  court  admitted  testimony  of  a  wit- 
ness, Colgate,  as  follows :  "  I  was  not  personally  acquainted 
with  Reuben  S.  Denny,  but  believe  him  to  be  dead  from 
ha\ang  heard  so  by  word  of  mouth  of  the  late  A.  M.  East- 
man, and  have  also  seen  documents  relating  to  his  death.'' 
— Objected  to  as  hearsay  and  secondary. 

(19.)  Because  the  court  admitted  the  proceedings  in  the 
case  of  Castleberry  vs.  The  Etowah  and  Battle  Branch 
Hydraulic  Hose  Mining  Company  to  have  damages  as- 
sessed for  cutting  the  ditch  through  her  land,  and  the/. 
fa,  and  entries  thereon. — Objected  to  because  they  did  not 
appear  to  be  office  papers  of  the  superior  court ;  because 
they  were  hearsay ;  because  it  did  not  appear  that 
Kelly  or  any  one  else  was  notified  or  bound;  because 
it  was  ex  parte,  and  showed  that  Kelly  was  not  in 
the  country ;  because  it  did  not  bind  defendant ;  because 
it  did  not  appear  that  complainant  paid  the  award ;  be- 
cause there  was  no  evidence  that  the  ditch  went  through 
the  plaintiff's  land ;  because  the  judgment  and^.^a.  were 
illegal  and  irrelevant.  [See  report  of  facts  above  as  to 
this  suit.l 
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I.)  Because  the  court  admitted  the  record  in  tl 
rdan  vs.  The  Etowah  and  Battle  Branch  By 
Mining  Company.— Objected  to  as  hearsay ; 
and  incompetent  to  prove  incorporation  of  con 

[See  report  of  facts  above  as  to  this  suit.] 
..)  Because  the  court  admitted  evidence  of  Wii 
las  Lombard,  in  1S75  or  1876,  applied  to  h 
',  and  said  he  wanted  it  to  test  a  mine  of  J.  E.  "^ 
jected  to  as  irrelevant  and  hearsay.  [Compi 
ground.] 

!.)  Because  the  court  admitted  testimony  of 
bstance,  as  follows :  I  was  the  attorney  of  cor 
I  learned  that  Moore  was  in  possession,  usi 
r,  and  I  went  to  him  about  it ;  he  said  he  had  I 
he  water  from  Graham,  Perry  &  Free,  who  e 
a  be  allowed  the  use  of  the  water  until  the 
(any  needed  it.  He  recognized  the  Etowah  an<3 
ch  Company's  right  to  the  ditch  above  the  rei 
:t  heard  that  Dr.  Thomas  Lombard  was  usi 
r ;  I  went  to  see  him  about  it ;  he  told  me  '. 
fs  permission  to  use  the  water  from  the  rei 
ecognized  the  Etowah  and  Battle  Branch  Con 
,  to  the  water.  He  said  that  he  did  not  thi 
T  company  would  want  it  for  a  long  time.  H 
ess  the  effect  of  Wimpy's  suit.     The  case  was  i 

two  years.  Thomas  Lombard  frequently  ! 
ght  he  would  hold  the  ditch  a  long  time,  as  thi 
pany's  mine  was  not  a  good  one,  and  he  did  nc 

would  ever  put  up  a  mill.  In  1875  or  1876, 
,  Lombard  at  the  Battle  Branch  mine ;  he  said 
le  mercy  of  the  upper  company  for  water,  and 
found  out  he  only  owned  that  part  of  the  dift 
i^aervoir  on  the  upper  property  to  the  Battle 
>.  Tom  Lombard  recognized  me  as  agent  for  t. 
T  while  he  was  there. — Objected  to  as  hearsay 
.  and  incompetent  to  show  title. 
:3.)  Because  the  same  witness  was  allowed  to 
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substantially  as  follows  :  In  1877,  Altman  took  charge  of 
the  Battle  Branch  mine  for  defendant.  The  water  was 
not  then  running  in  the  ditch.  I  told  Altman  that  Betz 
and  other  directors  would  soon  be  at  Dahlonega,  and  Alt- 
man  could  see  them  and  make  terms  about  the  use  of  the 
water.  I  told  him  I  would  not  disturb  him  in  the  use  of 
the  water  until  the  litigation  with  Wimpy  was  ended.  I  told 
him  in  the  meantime  I  would  tell  Woody  to  let  him  have 
water.  Altman  said  his  company  had  been  incorporated 
and  listed  on  the  stock  board,  and  that  if  the  water  ques- 
tion was  not  settled,  it  would  affect  the  stock ;  that  L.  L 
Lombard  had  sold  the  lots  to  the  defendant,  and  the  latter 
had  organized  and  owned  the  ditch  up  to  the  reservoir; 
that  Lombard  had  told  him  that  he  (Lombard)  had  been 
using  the  water  by  permission  of  Colonel  Wing.  Altman 
proposed  to  make  an  arrangement  to  extend  the  ditch, 
take  in  the  waters  of  other  creeks,  increase  the  water  two- 
fold, take  out  the  water  at  the  reservoir  and  divide  it 
equally  or  equitably  between  the  two  companies ;  but  no 
arrangement  was  made. — Objected  to.   [No  ground  stated.] 

(24.)  Because  the  court  admitted  in  evidence  the  testi- 
mony of  the  witness,  Betz,  substantially  as  follows:  Wit- 
ness  was  a  director  of  complainant ;  he  and  another  came 
out  to  Dahlonega ;  Altman  went  to  see  them ;  introduced 
himself  to  them ;  wanted  to  effect  an  arrangement  for  the 
use  of  water  by  his  company,  the  defendant ;  he  said  that 
the  only  privilege  they  had  so  far  was  a  verbal  permission 
from  Colonel  Wing,  who  said  they  could  use  the  water  of 
the  upper  company  until  the  latter  started  up,  and  that 
they  would  then  have  to  make  special  arrangements  for 
the  water.     [No  ground  of  objection  stated.] 

(25.)  Because  the  court  admitted  the  following  evi- 
dence : 

First.  Witness  Graham  testified  substantially  as  follows: 
Witness  and  his  partners,  as  owners  of  the  Battle  Branch 
mine,  did  not  claim  the  ditch,  but  had  stock  in  the  com- 
pany that  did  own  it,  and  extended  the  ditch  by  Wing's  per- 
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mission  to  the  Battle  Branch  mine,  and  sold  the  extension 
and  Battle  Branch  mine  to  A.  H.  Moore ;  he  must  have 
known  that  we  sold  only  the  extension,  and  he  contracted 
for  stock  in  the  company  that  did  own  the  remaining  part 
of  the  ditch. — Objected  to :  1st.  Because  the  deeds  would 
be  the  best  evidence  of  what  he  sold.  2d.  Because  the 
evidence  was  irrelevant.  3d.  Because  it  related  to  con- 
tracts and  conversations  of  persons  not  parties  to  the  suit. 

Second.  Purdy  testified  substantially  as  follows :  Lom- 
bard was  president  or  vice  president  of  defendant ;  he  was  its 
manager.  1  had  a  conversation  with  him  in  1877  or  1878 
about  taking  hold  of  the  property  of  the  lower  mine  with  him. 
I  told  him  I  could  not  do  anything  with  it,  unless  the  water 
question  was  settled.  The  question  was  between  Wimpy 
and  Wing  as  to  the  ownership  of  the  main  ditch.  Lombard 
said  he  had  made  arrangements  with  Wing  to  use  the 
water,  and  had  it  sure  .  .  .  Altman,  who  was  at  one  time 
president  of  the  defendant,  made  similar  statements  to 
this  witness. — Objected  to  as  hearsay  and  irrelevant. 

(26.)  Because  the  court  admitted  testimony  of  Moore, 
substantially  as  follows :  Bought  the  Battle  Branch  mining 
property  from  Graham,  Perry  and  Free ;  knew  that  pur- 
chase only  included  the  lateral  ditch  from  the  reservoir  to 
the  mine,  and  not  the  main  or  Kelly  ditch,  or  any  right 
under  it ;  Graham,  Perry  and  Free  told  him  that  there 
was  no  doubt  that  they  could  use  the  Kelly  ditch  for  a 
long  time,  as  the  Kelly  mine  was  not  using  and  not  likely 
to  use  it.  Witness  tried  to  buy  a  controlling  interest  in 
the  complainant,  and  failing  in  that,  tried  to  rent  the  Kelly 
ditch,  but  also  failed  in  that.  Lombard  knew  of  these 
facts  before  his  purchase,  and  conversed  with  witness  on 
the  subject. — ^Objected  to  as  irrelevant,  secondary  evidence, 
and  including  conversations  and  transactions  to  which  de- 
fendant was  not  a  party. 

(27.)  Because  the  court  admitted  testimony  of  a  witness, 
Clark,  substantially  as  follows :  Wanted  to  buy  a  mine 
adapted  to  hydraulic  mining ;  Lombard  said  he  knew  a 


^ 
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mine  owned  by  the  Etowah  and  Battle  Branch  company, 
which  he  thought  was  adapted  to  the  purpose  ;  that  wit- 
ness could  get  water  from  a  ditch  known  as  the  Kelly 
ditch,  which  was  claimed  either  by  that  company  or  by 
Wing;  that  he  (Lombard)  had  made  an  arrangement  with 
Wing  to  use  the  ditch  and  water  on  condition  that  Lombard 
would  put  the  ditch  in  order  and  so  keep  it  until  needed 
by  Wing ;  some  four  months  thereafter,  Lombard  informed 
the  witness  that  he  had  bought  the  Wimpy  claim  to  the 
Kelly  ditch,  because  he  thought  it  a  better  title  than  that 
of  Wing.  These  conversations  occurred  in  December,  1878, 
and  January,  1879.  Lombard  is  president  of  defendant, 
and  witness  thinks  he  was  then  so. — ^Objected  to  as  irrelevant 
and  relating  to  transactions  and  conversations  to  which 
defendant  was  not  a  party.  The  witness  also  testified  that 
^^  I  think  Mr.  L.  L.  Lombard  said  to  me  that  the  Dahlonega  com 
pauy  had  procured  the  use  of  the  water  from  Colonel  Wing, 
and  had  the  use  of  it  only  until  the  Etowah  and  Battle  Branch 
company  resumed  operations  in  their  mines." — ^Objected 
to  as  irrelevant,  not  binding  on  defendant,  and  as  the  mere 
thoughts  of  the  witness. 

(28.)  Because  the  court  admitted  testimony  of  Somes, 
substantially  as  follows :  Kelly  was  notified  to  attend  the 
meeting  in  Washington  City  to  organize  the  Etowah  and 
B.  B.  H.  H.  Mining  Company,  as  shown  by  the  papers  at- 
tached.— Objected  to,  because  the  papers  alluded  to  were 
not  in  evidence. — Also,  that  Eastman  and  Denny  were 
both  notified  to  attend  the  meeting  to  organize,  in  Wash- 
ington City. — Objected  to,  because  the  notice  ought  to  be 
in  writing ;  because  it  was  not  shown  how,  when,  or  by 
whom  such  notice  was  given,  and  because  no  legal  meet- 
ing for  that  purpose  could  be  held  in  Washington  City.— 
Also,  that  Eastman  and  Denny  gave  witness  powers  of 
attorney  to  represent  them  in  said  meeting,  and  that  he 
represented  them  under  power  of  attorney. — ^Objected  to 
as  secondary. 

(29.)  Because  the  court  admitted  in  evidence  a  power 
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corporators  under  the  charter,  named  in  the  charter  put  in 
evidence,  had  the  right  to  assign  their  interest,  to  associate 
others  with  them,  and  to  have  successors." 

(37.)  Because  the  court  charged  as  follows :  "The  charges 
and  statements  in  the  bill  which  are  admitted  to  be  true 
by  the  answer  need  no  further  proof ;  but  all  such  matters 
as  are  denied  by  the  answer  to  be  true,  it  is  incumbent  on 
the  complainants  to  sustain  by  proof,  if  relied  on.  The 
statements  set  up  in  the  answer  of  defendants,  although 
the  answer  is  sworn  to,  are  not  evidence  for  the  defendants, 
unless  they  are  sustained  by  proof." 

(38.)  Because  the  court  charged  as  follows :  "If  yon  are 
satisfied  from  the  evidence  that  the  defendants  rented  or 
leased  the  ditch  and  water  from  the  Etowah  and  Battle 
Branch  Mining  Company,  then  the  defendants  are  estopped 
from  denying  the  existence  of  the  company  during  the  ex- 
istence of  their  tenancy." 

(39.)  Because  the  court  charged  as  follows:  "If  youshould 
believe  from  the  testimony,  that  the  complainants,  or  those 
from  whom  they  derive  title,  cut  a  part  of  a  ditch,  and  that 
the  defendants,  or  those  from  whom  they  claim,  extended 
the  ditch,  under  a  contract  or  agreement  with  the  com- 
plainants to  complete  it  and  return  the  entire  ditch  to  the 
complainants  after  a  certain  use  of  it,  then  the  complain- 
ants would  be  entitled  to  have  all  the  water  which  flows 
through  the  ditch,  pass  on  to  them,  if  the  time  had  expired 
that  the  defendants  were  to  have  the  use  of  it." 

(40.)  Because  the  court  charged  as  follows:  "If  you 
should  believe  from  the  testimony  that  the  ditch  was  con- 
structed jointly  by  KeUy,  Eastman  and  Denny,  with  their 
joint  funds,  or  by  Kelly  alone,  and  that  it  was  constructed 
te  be  used  in  operating  for  gold  on  the  lots  aforesaid,  and 
that  it  was  necessary  to  the  use  of  the  lots  as  a  mine,  and 
that  Kelly  conveyed  all  of  his  interest  in  these  mineral 
lots,  with  their  appurtenances  and  mining  privileges,  to 
Eastman  and  Denny,  and  made  no  reservation  of  the  right 
to  cut  off"  the  water  thus  flowing  in  the  ditch,  or  about  to 
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of  the  water,  and  rendering  damages  to  the  amount  of 
six  thousand  five  hundred  dollars  for  the.  complainant 
against  the  defendant ;  and  a  decree  in  accordance  with 
that  verdict  was  entered  by  the  chancellor  thereon. 

Pending  the  trial,  a  motion  was  made  at  the  close  of  the 
testimony  to  dismiss  the  bill,  and  on  the  denial  of  that 
motion,  error  is  assigned  here.  After  verdict,  a  motion  was 
made  to  set  aside  the  decree,  on  various  grounds  therein 
taken,  and  to  annul  the  same,  and  a  motion  for  a  new  trial 
on  a  vast  array  of  grounds  therein  taken. 

These  motions  were  all  overruled  by  the  court,  and  error 
is  assigned  here  also  on  the  judgment  overruling  them. 

In  the  view  which  we  have  taken  of  the  case,  it  will  be 
unnecessary  to  consider  all  the  grounds  taken  in  these 
various  motions.  The  ditch  is  very  long  and  not  free  from 
mud,  though  traversing  a  mountain  country ;  it  was  the 
duty  of  the  plaintiflF  in  error  to  remove  enough  of  that 
mud  to  enable  this  court  to  see  what  of  gold  there  was  in 
the  ditch,  or  at  its  extremity,  for  the  Dahlonega  corporation ; 
and  before  the  bill  of  the  Battle  Branch  company  could 
have  been  legally  dismissed  at  the  close  of  its  testimony, 
the  Dahlonega  company  should  have  opened  the  entire 
ditch  to  show  that  no  gold  at  all  was  in  it  for  that  other 
contesting  corporation.  In  other  words,  to  show  that  its 
claim  to  the  ditch  had  no  equitable  merit  in  it — no  right 
to  the  water  it  claimed  or  the  use  of  that  water — and 
therefore  no  admittance  at  all,  on  the  facts  it  made,  to  the 
temple  of  justice  at  its  equitable  door. 

1.  As  well  on  this  motion  to  dismiss  as  on  the  motion 
for  a  new  trial,  the  plaintiflF  in  error  rested  its  case  mainly 
on  the  idea  that  the  Battle  Branch  company  had  no  legal 
existence — no  privilege  to  sue — and  therefore  the  door 
should  have  been  shut  in  its  face  at  the  outset ;  and  after 
it  had  got  in,  what  was  done  for  it  by  verdict  and  decree 
should  be  undone,  and  a  new  trial  awarded. 

Unfortunately  for  the  Dahlonega  company,  however,  it 
dealt  with  the  Battle  Branch  company  as  a  corporation 
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atedly,  in  respect  to  the  waters  of  this  very  dil< 
tually  obtained  its  permission  to  use  those  waters ; 
ise  those  waters  under  that  permission  for  years ; 
t  with  its  attorneys,  its  presidents,  its  superintende; 
managers,  as  attorneys,  presidents,  superintende; 
managers  of  a  corporation,  known  and  recognized 

the  Etowah  and  Battle  Branch  Hydraulic  Hose  M 
I^ompany.  It  called  it  by  the  name,  the  long  nan 
eery  remarkable  and  distinguished  name,  by  whici; 
clearly  distinguishable  from  all  the  world  of  creatui 
oreal  and  incorporeal,  and  which  it  had  received 
ism  at  the  christening  fount  of  the  general  assemi 
he  state  of  Georgia.  Surely  snch  a  recognition  of  i 
at  by  name;  such  a  dandling  and  handling  it;  st 
ng  and  cooing  with  it;  such  reception  of  gifts  a 
rs  from  it ;  such  drinking  the  water  of  the  child's  di' 
permission  of  the  little  creature,  must  estop,  in 
■ts,  both  of  law  and  equity,  the  recipient  of  such  fav 
1  denying  the  existence — the  breath  in  the  body  of  i 
g  with  whom  it  thus  dealt  so  long  and  from  whon 
ived(much  of  it  without  money  and  without  price,  tc 
lany  favors. 

his  court,  as  indeed  all  civilized  courts,  has  ruled  t 
I  recognition  of  a  being — even  of  an  artificial  beiuj 

stop  the  mouth  of  any  other  being,  natural  or  artific 
1  denying,  in  a  case  growing  out  of  such  recogniti 

the  being  thus  recognized  ever  had  being.     Plant 

Jliners'  Bank  vs.  Pathjett.  65  Qa.,  159 ;  Georgia 
vs.  Porter  i&  Meakm,  69  Ga.,U9.  (This  term; 
reiwrted.) 

his  record  abundantly  and  conclusively  .shows  rope 
■ecognitions  by  the  Dalihinega  Gold  Mining  Coinpi 
he  Etowah  and  Battle  Branch  Hydniiilic  Hose  Min 
ipany  touching  this  wiiter  and  these  mines,  so  that 

of  the  recognition  and  dealing  of  the  one  coinp; 
1  the  other  as  a  de  facto  corporation,  is  established  ; 
t7(M 
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such  being  the  fact,  the  law  is  that  it  must  still  recognix^ 
the  old  acquaintance  as  a  live  person. 

So  that  the  plea  of  ''  nul  tiel  corporation  '^  is  no  legal 
plea,  under  the  facts  proved  in  this  case ;  and  the  complain, 
ant  can  sue,  and  enter  the  court,  and  may  abide  theie 
as  a  person  entitled  to  sue  this  defendant  and  respond  to 
it,  or  other  persons  through  it,  with  whom  it  may  be  liti- 
gant touching  this  water. 

2.  It  was  with  the  present  corporators,  too,  that  it  dealt, 
with  the  personnel  now  composing  it,  with  the  presidents, 
superintendents  and  managers,  since  the  meeting  in  Wash- 
ington City  and  afterwards  in  Dahlonega,  Georgia ;  and 
hence,  it  cannot  deny  these  organs — t\ds  peraonneli  by 
which  alone  the  artificial  equity  can  breathe,  talk,  grant 
licenses,  make  bargains,  lease  or  give  away  it«  water- 
power  or  other  property,  or  otherwise  act  as  a  live  person. 
Hence,  everything  in  this  record  which  attacks  the  de- 
fendant in  error  on  any  matters  aflFecting  the  charter  or 
the  organization  under  it,  or  the  place  where  it  was  organ- 
ized, are  swept  away  by  the  same  principle  which  estops 
a  denial  of  its  existence  as  a  living  being. 

These  principles  above  indicated  rule  the  points  made 
in  the  6th,  20th,  28th,  29th,  30th,  32d,  33d,  34th,  35*  and 
36  th  grounds  of  the  motion  for  a  new  trial,  as  well  as  the 
error  assigned  on  the  denial  of  the  motion  to  dismiss  the 
bill  on  the  ground  that  there  was  no  proof  of  complain- 
ant's corporate  existence. 

3.  But  conceding,  as  plaintiff  in  error  must,  that  the 
complainant  is  a  corporation,  is  there  evidence  to  show 
that  it  is  entitled  to  relief  in  equity  in  respect  to  this  diteb 
and  the  water  in  it,  and  the  cutting  off  that  water  by  the 
plaintiff  in  error?  That  depends  on  its  title  to  the  water 
in  the  ditch.  How  is  the  Etowah  and  Battle  Branch  Hy- 
draulic Hose  Mining  Company  entitled  to  the  ditch  and 
the  flow  of  water  therein  ?  And  is  there  evidence  of  title 
to  that  water  in  this  record  sufficient  to  uphold  the  verdict? 

We  are  of  the  opinion,  from  a  careful  examination  of 
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reservoir  on  one  of  the  lots  owned  by  the  same  parties^ 
and  this  reservoir  was  also  dug  by  Kelly,  and  there  this 
ditch  at  that  time  terminated. 

Kelly  first  owned  this  lot,  but  conveyed  it  to  the  other 
two  corporators,  Denny  and  Eastman,  on  the  23d  of  De- 
cember,  1859,  with  all  rights,  members  and  appurtenances, 
and  on  the  6th  of  March,  1860,  conveyed  to  them  the 
three  other  lots,  384-7-8,  or  all  the  mineral  interest  he  had 
therein,  with  all  necessary  easements  for  mining  purposes. 
About  the  same  time  the  following  receipt  was  given  by 

him: 

"New  York,  December  6th,  1S59. 

**  Received  of  Arthur  M.  Eastman  and  Reuben  S.  Denny  three  thou- 
sand dollars  each  [six  thousand  dollars],  being  all  the  payments  due 
in  fulfillment  of  a  contract  between  said  Eastman  and  myself  dated 
October  4th,  1859,  relative  to  lands,  mines,  and  improvements  upon 
Hightower  river,  in  Lumpkin  county,  Georjg;ia.  H.  EIellt." 

$3,000.00 
3,000.00 

♦6,000.00 

Another  receipt  was  also  given  in  the  July  following  as 
follows : 

"New  York,  July  20th,  1860. 

"Received  of  A.  M.  Eastman  nine  hundred  and  fifty-nine  dollars  for 

one-half  of  the  working  expenses  of  the  Etowali  and  Battle  Branch 

Mining  Company  up  to  th^  first  of  August,  1860. 

H.  Kelly,  Agent^* 
$959.00. 

And  in  addition  to  these  receipts,  two  drafts  were  drawn 
by  Kelly  on  Eastman  for  $1,000  and  $1,275,  on  February 
20th  and  July  19th,  1860,  during  the  progress  of  the  work, 
and  were  duly  paid  by  him. 

In  addition  to  all  this,  it  further  appears  that  suit  was 
instituted  in  1861  against  the  company  for  the  damage 
assessed  under  tlie  charter  to  lots  of  land  between  the 
owners  and  Kelly,  as  agent  of  the  company,  brought  by 
John  A.  Wimpy,  as  attorney  for  the  plaintiff. 

The  defendant  corporation,  the  Dahlonega  Gold  Mining 
Company,  sets  up  in  its  answer  title  to  the  ditch  from  Kelly 
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1^3.,  Wimpy,  and  Wirapy  to  them.  Hence,  Wimpy, 
imediate  grantor,  had  full  knowledge  of  the  agency  of 
for  the  company,  and  so  the  Dahlonega  company 
e  affected  therewith. 

e  facts  show  that  the  company  now  Buing — after- 
more  fully,  by  Denny  and  Eastman  at  Washington 
ad  Dahlonega,  organized  and  put  in  operation  hy 
g  officers — constructed  the  ditch,  and  certainly  hold 
the  water  as  against  the  plaintiff  in  error  at  least, 
led,  under  the  organization  thus  put  in  operation,  the 
of  the  ditch,  recognizing  the  title  of  complainant 

hat  we  think  and  hold  that  the  evidence  in  the 

ia  strong  enough  to  show  title  to  the  water  of  the 

n  the  defendant  in  error. 

),  equity  will  enjoin  the  other  company  from  de- 

;  the  complaining  company  of  the  use  of  its  own, 

sever  and  howsoever  it  may  desire  to  use  it,  and  will 

1  to  the  owners  the  use  of  its  own  ditch. 

for  is  it  at  all  vital  to  this  right  of  the  complainant  to 

own  water  on  mines  located  on  certain  lots,  that  it 
ot  make  out  an  irrefragable  title  to  the  entire  fee  of 

lots,  or  of  either  of  them.  If  it  owns  any  aliquot 
i"  either  lot,  or  any  interest  at  all  in  a  mine  on  either) 
':  owns  no  mine  at  all,  having  dug  the  canal  and  put 
iter  in  a  reservoir  on  a  commanding  height,  whence 
ater  may  be  distributed  to  surrounding  lots  whereon 
are  mines  rich  enough  to  be  operated  with  water,  it 
se  its  own  valuable  estate  in  the  water,  or  sell  it  for 
able  sum  of  money  to  some  other  person,  neither  of 

can  it  do  if  the  property  in  the  water  be  destroyed 
leighbor  cutting  and  tapping  the  ditch  which  holds 
iter  and  carries  it  to  tlie  reservoir  there,  thus  drying 

86  views,  under  the  last  two  heads,  will  control  many 
points  in  the  motion  for  a  new  trial,  embracing  the 
I,  3d.  4th  and  5th  general  grounds,  that  the  verdict 
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is  conttury  to  evidence,  it  not  being  contrary  thereto  in 
respect  to  the  injunction,  against  the  use  of  the  water  and 
commanding  its  restoration  to  the  original  ditch. 

The  6th  ground  has  been  disposed  of.  The  7th  relates 
to  damages  and  will  be  hereafter  considered. 

5.  The  eighth  charges  that  the  verdict  is  vague  and  un- 
certain. The  verdict  is,  "  We,  the  jury,  find  for  the  plain- 
tiff the  property  in  dispute,  and  the  damage  on  one  hun- 
dred inches  of  water  at  12  cents  per  inch  per  day,  for  two 
years  or  660  days,  $6,700,  and  that  the  defendant  put  the 
water  back  in  the  ditch,  for  perpetual  injunction,  with  cost 
of  suit." 

The  verdict  is  quite  certain  on  the  main  issues,  as  it  ap- 
pears to  us.  There  may  be  some  confusion  and  uncer- 
tainty about  the  damages  in  regard  to  the  two  years  and 
660  days,  which  will  be  considered  hereafter. 

6.  The  ninth  ground  is  in  respect  to  the  admissibility  ol 
record  copies  of  deeds  lost.  The  evidence  of  the  search  for 
the  originals  was  enough,  we  think,  to  admit  the  recorded 
copies,  which  are  the  next  best  evidence.  The  tenth,  elev- 
enth and  twelfth  grounds  relate  to  the  admission  of  other 
deeds.  They  appear  to  us  admissible  at  least  to  support  ad- 
verse possession,  and  as  written  color  of  title  to  that  end. 

7.  The  15th  ground  was  properly  overruled.  The  con- 
versation objected  to  was  between  agents  of  the  two  com- 
panies, and  showed  that  the  Dahlonega  company  used  the 
water  of  the  Battle  Branch  company,  by  permission  of  the 
Battle  Branch  company,  through  its  agent  at  the  time. 

8.  The  16th  and  17th  grounds  are  objections  to  the  ad- 
mission of  the  receipts  and  drafts  given  and  drawn  by 
Kelly  on  the  other  corporators,  before  alluded  to,  and  which 
threw  great  light  on  the  contemporaneous  transactions  be- 
tween these  parties  touching  their  joint  dealings  in  regard 
to  these  works  and  preparations  for  mining  on  the  Etowah 
river.    They  were  admissible  for  that  purpose. 

9.  The  18th  was  properly  overruled.  Hearsay,  as  to 
death,  is  admissible  testimony. 
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10.  The  court  papers  of  the  suit  of  E.  Castleberry  against 
the  Battle  Branch  company,  for  damages  assessed  by 
arbitrators  under  the  charter,  selected  according  to  it, 
through  Kelly  as  the  agent  of  the  company  and  the  plain- 
tiff, the  srait  being  brought  by  Wimpy  as  attorney,  were 
admissible,  because,  as  already  stated,  the  Dahlonega  com- 
pany set  up  title  to  the  water  under  Kelly  and  Wimpy. 
So  the  19th  ground  was  properly  overruled.  The  20th  has 
been  disposed  of. 

11.  The  21st,  22d,  23d  and  24th  grounds  were  properly 
overruled  for  the  reasons  that  they  were  admissions  of 
agents  and  oflBcers  of  the  Dahlonega  company,  and  the 
admissions  of  such  agents  acting  within  the  scope  of  their 
powers  and  about  the  business  of  their  agency.  Unless  such 
admissions  are  binding  on  a  corporation,  it  cannot  be 
bound  by  admissions  at  all.  The  only  way  in  which  a 
corporation  can  talk  and  admit  is  by  agents.  It  is  dumb 
as  well  as  deaf  by  itself,  having  no  organs  of  speech  or 
hearing  except  by  natural  persons  as  its  agents. 

12.  The  25th  relates  to  the  interrogatories  of  Graham 
explanatory  of  the  part  of  the  ditch  conveyed  by  himself 
and  partners  to  the  Dahlonega  company,  or  those  under 
whom  they  claimed,  to  the  point  that  the  conveyance  re- 
lated only  to  the  ditch  cut  from  the  reservoir  down  to  the 
Hockenhull  or  Battle  Branch  mine,  and  not  to  the  main 
Kellv  ditch  at  all.  It  does  not  alter,  varv  or  add  to  the 
written  conveyance,  but  explains  what  the  conveying  party 
claimed,  and  the  other  side  bought,  as  an  easement.  It 
was  admissible,  too,  as  explanatory  of  an  ambiguity,  which 
under  the  Code  of  this  state  may  be  explained  by  parol, 
whether  the  ambiguity  be  latent  or  patent. 

This  ground  also  objects  to  other  answers  which  gave 
admissions  of  agents  of  the  company,  and  has  been  already 
ruled  in  principle ;  and  some  of  them  are  also  said  to  be 
irrelevant.  They  appear  generally  relevant ;  if  irrelevant, 
it  is  not  shown  how  plaintiff  in  error  was  hurt. 

The  26th  ground,  therefore,  was  properly  overruled. 
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The  26th  relates  to  what  the  purchaser  swore  on  this 
trial  to  the  same  eflFect,  showing  that  he,  Moore,  under- 
stood the  scope  of  the  conveyance  in  the  same  way.  The 
other  objections  to  these  interrogatories  of  Moore  relate 
to  admissions  of  agents  of  the  Dahlonega  company,  and 
are  controlled  as  to  this  point  and  irrelevancy  as  the  25th 
ground  is  ruled. 

The  27th  ground  relates  to  Clark's  interrogatories,  and 
the  objection  rests  on  the  inadmissibility  of  sayings  and 
admissions  of  the  president  of  the  Dahlonega  company. 
Of  course  they  were  admissible.  It  was  for  the  jury  to 
weigh  what  the  witness  said,  whether  positively  recol- 
lecting the  admission  of  Lombard,  or  thinking,  to  the  best 
of  his  recollection,  that  he  did  say  so  and  so.  Besides, 
there  is  abundant  other  evidence  of  these  admissions,  and 
plaintiflF  in  error  was  not  hurt. 

The  28th,  29th  and  30th  grounds  have  been  disposed  of. 

13.  The  31st  ground  objects  to  the  entire  charge  without 
specifications  of  particular  portions  as  exceptionable.  The 
rule  in  such  cases  is  that  if  any  part  be  good  law,  the  ob- 
jection will  not  be  considered.  In  so  far  as  this  objection 
pronounces  it  all  as  vague,  uncertain,  not  covering  the 
issues  and  points,  but  going  out  of  them — not  presenting 
points  of  the  Dahlonega  company,  but  giving  undue  prom- 
inence to  the  Battle  Branch  company's  points,  inaccurate 
in  statement  and  calculated  to  mislead  the  jury  and  erro- 
neous, we  have  to  say  that  we  cannot  so  see  it,  and  that 
the  plaintiflF  in  error  has  failed  to  particularize  wherein 
it  is  thus  so  erroneous. 

The  32nd,  33rd,  34th,  35th  and  36th  grounds  have  been 
disposed  of. 

14.  There  is  nothing  in  the  37tli  ground.  What  the  an- 
swer admits  as  true,  if  charged  in  the  bill,  need  not  be 
proved,  though  discovery  be  waived.  What  the  answer 
denies  must  be  proved  in  such  cases,  if  relied  on  by  com- 
plainants. What  the  answer  asserts  as  true  is  not  evidence 
for  defendant,  if  discovery  be  waived,  but  must  be  proved 
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aliunde.  These  are  rules  so  well  established  that  it  is 
rather  surprising  that  points  are  made  upon  them  as  ob- 
jectionable  in  a  charge  to  the  jury.  If  plaintiff  in  error 
\dshed  any  addition  thereto  as  to  admissions  in  complain- 
ant's bill,  and  the  effect  of  those  admissions,  the  judge's 
attention  should  have  been  called  thereto.  This  was  not 
done ;  nor  has  any  admission  been  pointed  out  to  us  in 
complainant's  pleadings  which  could  have  helped  the  de- 
fendant, if  the  court  had  applied  the  principle  without 
being  requested  to  do  so.  Plaintiff  in  error  was  not,  there- 
fore, hurt  by  the  omission. 

15.  The  38th,  39th  and  40th  grounds  of  the  motion  com- 
plain of  charges  to  the  effect  that  if  the  water  was  used 
by  the  Dahlonega  company  by  lease  or  rent  from  the 
Battle  Branch  company,  the  former  was  estopped  from 
denying  the  existence  of  the  latter  as  a  corporation,  and 
from  denying  its  title  while  so  using  the  water  under  it ; 
that  if  complainants,  or  those  from  whom  they  derived  title, 
constructed  the  ditch  in  part,  and  defendants,  or  those  un- 
der whom  they  claiip,  extended  the  ditch,  under  a  contract 
or  agreement  to  complete  it  and  return  it  all  to  complain- 
ant, after  using  the  water  for  a  time,  then  complainant  was 
entitled  to  all  the  water  at  the  expiration  of  that  time ; 
and  that  if  the  ditch  was  constructed  jointly  by  Kelly, 
£a8thian  and  Denny,  with  their  joint  funds,  or  by  Kelly 
alone,  and  that  it  was  constructed  to  be  used  in  operating 
for  gold  on  certain  lots,  and  Kelly  conveyed  the  mineral 
interest  of  these  lots,  with  appurtenances  and  mining  privi- 
leges to  Eastman  and  Denny,  and  made  no  reservation  of 
the  right  to  cut  off  the  water  then  flowing  in  the  ditch  or 
which  could  flow  in  it,  then  neither  Kelly  nor  those  claim- 
ing under  him  would  have  any  right  to  divert  the  water  i 
from  complainant's  property,  but  they  would  be  entitled  ^  . 
to  its  restoration  if  so  directed. 

It  strikes  us  that  there  is  evidence  sufficient  in  the  record 
to  authorize  these  charges  in  substance ;  and  the  principles 
and  views  already  announced  seem  to  us  substantially  to  , 
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cover  the  legality  of r  them  as  given.  The  doctrine  of 
estoppel  clearly  covers  the  first,  the  38th  ground ;  the 
same  principle  would  cover  the  89th  ground,  especially  as 
there  is  evidence  tending  to  show  a  contract  to  the  effect 
that  the  Dahlonega  company,  or  those  from  whom  they 
got  it,  were  to  cease  using  the  water  when  notice  was  given 
to  it  to  cease  to  use  it,  and  then  were  bound  by  the  con- 
tract to  restore  it,  though  while  using  the  ditch  permis- 
sively  they  did  extend  and  enlarge  its  water-power.  Nor 
is  there  more  merit  apparent  to  us  in  the  last  paragraph 
above  substantially  set  out,  which  is  the  40th  ground  of 
the  motion.  If  Kelly  did  convey  these  lots  or  the  mineral 
interests  therein,  with  mining  privileges,  to  two  persons 
who  dug  this  ditch  in  a  company  or  jointly  with  him,  or  ii 
he  dug  it  alone,  with  the  reservoir  containing  water  fit  for 
those  mining  purposes,  ought  not  equity  to  estop  him  from 
cutting  oflF  the  supply  of  water  from  that  ditch  and  reser- 
voir? But  it  has  been  held  by  us  that  in  our  judgment, 
on  the  facts,  the  three  dug  it  together  under  the  charter, 
and  the  title  is  in  the  company ;  therefore  this  charge,  if 
erroneous,  does  not  affect  the  real  merit  of  the  case. 

In  respect  to  the  charter  naming  Easterling,  and  not  East- 
man, as  a  co-corporator  with  Kelly,  it  is  enough  to  say  that 
Kelly  recognized  Eastman  as  the  man  meant  in  the  charter, 
and  so  treated  him,  and  got  his  money  for  joint  enterprises 
touching  the  charter,  and  that  the  Dahlonega  company 
hold  under  Kelly. 

16.  The  41st  ground  relates  in  part  to  estoppel  in  denial 
of  title  after  use  of  the  water  and  during  tenancy  under 
the  Battle  Branch  company,  and  in  so  far  as  that  ground 
excepts  to  the  application  of  estoppel  to  denial  of  title 
under  that  state  of  facts,  it  is  apparent  from  what  we  have 
already  said  that  we  see  no  error  in  it.  The  charge  ex- 
cepted to,  however,  goes  further,  and  lays  down  a  rule  to 
measure  the  damages  of  the  complainant,  conceding  that 
it  has  made  good  its  title ;  and  that  rule,  as  well  as  the 
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don,  whether  the  evidence  and  li 
iamages  susttun  the  verdict,  will 
e  ineasnre  of  damages  prescribe< 
;e  excepted  to  is  as  follows:  "  I: 
the  ditch  and  the  water  flowing 
of  complainants,  and  that  defen 
rater  and  used  it  themselves,  to  ' 
lants  and  without  their  consent 
would  be  entitled  to  recover  for  d 
e  use  of  the  water  is  shown  to  1 
:ime  it  has  been  used  by  defem 
al  of  complaiDant's  consent."  I 
lasel 

one  has  the  nse  of  another^s  p 
called  for  by  the  owner,  and  wh 
re  it  up,  it  would  seem  a  sound  pr 
he  damage  of  the  owner,  what  tl: 
ise  would  be  a  fair  criterion ;  but 
been  largely  enhanced  in  value  t 
assent  of  the  lender,  not  only 
ng  extensive  and  costly  additions 
hat  to  enter  into  the  true  measui 
T?  He  not  only  gets  back  his 
when  he  loaned  it,  but  of  double 
loan  was  of  advantage  to  him  i 
tattle  Branch  company  thought  it 
e  ditch  than  have  it  dry,  and  th( 
pi  company  opened  it  to  a  large  ej 
to  flow  the  water.  Besides,  the 
omplainant  had  received  favors  i 
he  loan  of  the  water  was  not  ex 
mted  to  a  quid  pi-o  quo.  In  ad( 
;ity  of  the  ditch  was  doubled,  by 
other  streams  of  water  into  the  '. 
t  it  be  borne  in  mind  that  the  im 
lid  the  complainant  receive.  I 
I!    Is  H  not  enough  that  the  def 
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capacity  of  the  ditch,  and  thereby  doubled  its  value  either 
for  use  or  rental ;  and  shall  it  pay  more  ? 

Besides,  where  could  complainant  have  used  the  water 
from  the  time  it  demanded  restoration  of  it  up  to  the  trial? 
It  was  not  ready  to  use  it  on  mines  of  its  own.  When 
would  it  get  ready  ?  There  is  no  proof  that  it  had  made, 
or  tried  to  make,  preparations  to  mine  on  its  own  lots. 
Where  could  it  have  rented  the  water?  To  what  other 
company?  There  is  no  evidence  in  this  record  of  any 
customer  it  had  or  could  have  got. 

Moreover,  the  defendant  rented  the  water  on  the  other 
fiide  of  the  Etowah  river,  and  in  order  to  do  it  carried  it 
across  the  river  by  pipes,  at  the  expense  of  thousands  of 
dollars.  Is  it  to  pay  for  all  the  water  carried  there  at  full 
price,  with  no  deduction  for  the  expenditure  in  conveying 
it  ?  The  evidence  does  not  show  how  much,  if  any,  it  used 
on  the  side  of  the  river  where  the  reservoir  of  complainant 
was,  nor  how  much  it  rented  on  the  other  side  after,  and 
by  reason  of,  that  heavy  expenditure ;  yet  the  charge  was 
construed  to  authorize,  and  the  verdict  found  defendant  lia- 
ble for  all  the  water,  without  allowing  it  any  equitable  set- 
off at  all. 

We  consider,  therefore,  the  charge,  as  construed  and  ap- 
plied by  the  jury,  erroneous  and  the  verdict  wrong.  On 
the  point  of  damages,  too,  it  is  confused.  It  is  for  two 
years'  use,  and  yet  for  560  days.  Deducting  Sabbath  days, 
and  yet  the  remainder  of  two  years  is  not  560  days.  Even 
at  12  cents  per  day  for  560  days,  the  verdict  is  inaccurate. 
It  should  be  $6,720.00,  and  not  $6,700.00. 

True,  the  defendant  cannot  complain  of  its  being  less 
than  it  ought  to  have  been  by  twenty  dollars,  as  it  makes 
that  much  by  the  error;  but  the  difference  in  time  of  the 
finding  and  the  inaccuracy  of  the  calculation  of  amount 
on  either  the  two  years  or  the  660  days,  show  a  want  of 
careful  consideration  of  the  case.  And  this,  added  to  the 
stronger  reasons  of  the  failure  of  the  judge  to  guard  the 
jury  in  respect  to  those  elements  of  this  case  which  would 


FEBRUARY  TERM,  1888.  11» 

SaTBunab,  Florida  and.  Western  Railway  v»  Harper  ei  ux. 

make  the  naked  measure  of  damages  he  laid  down  unfair^ 
and  of  the  fact  that  the  verdict  as  found  is  unsupported  by 
evidence  of  damage  to  the  extent  found,  on  any  equitable 
rule,  requires  that  it  be  set  aside  and  a  new  trial  had,  un- 
less the  complainant  write  off  the  damages.  The  only  ev- 
idence touching  damages  in  the  record  is  that  there  was 
one  hundred  inches  or  one  hundred  and  twenty-five  inches 
of  water  in  the  ditch,  and  that  the  customary  rate  of  ren- 
tal along  the  line  and  from  the  reservoir  was  12  cents  p^r 
inch  per  day.  There  is  not  a  particle  of  evidence  that 
complainant  could  have  used  it  or  rented  it  to  a  person  upon 
earth,  natural  or  artificial,  at  that  or  any  price,  and  that 
therefore  it  was  worth  that  money  to  it. 

It  is  therefore  ordered  that  a  new  trial  be  granted,  unless 
the  complainant  below,  the  defendant  in  error  here,  shall 
write  off  the  damages ;  in  that  event  let  the  verdict  as  to 
the  right  of  property,  the  restoration  of  the  water,  and  the 
perpetual  injunction  stand,  and  the  decree  be  modified 
accordingly. 

In  either  event,  the  defendants  in  error  must  pay  the 
costs  of  bringing  the  case  to  this  court,  as  plaintiff  in  error 
was  constrained  to  sue  out  this  writ  of  error  in  order  to 
have  the  damages  set  aside. 

Judgment  accordingly. 


Savannah,    Florida  and    Western  Railway   vs.  Har- 
per et  ux. 

[This  case  wai  argued  at  the  last  tenn,  and  the  decision  resenred.] 

1.  Where  it  appears  that  counsel  was  aware  of  the  existence  of  testi- 
mony before  the  trial,  but  caused  a  subpoena  to  be  issued  Jor  the 
witness  desired  under  an  erroneous  name,  and  there  \b  no  explana« 
tion  as  to  how  the  mistake  occurred,  and  the  evidence;  if  procured, 
would  be  merely  cumulative,  a  new  trial  will  not  be  granted  on  the 
ground  of  new^ly  discovered  evidence. 

(a.)  Besides,  the  character  of  the  newly  discovered  witness  was  im- 
peached by  the  affidavits  of  two  persons,  and  although  it  was  sus- 
tained by  the  affidavit  of  one  person,  doubt  was  cast  upon  it& 
credibility. 
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2.  Where  general  damages  have  been  recovered  for  a  personal  tort^ 
if  they  are  so  excessive  as  to  lead  the  court  to  suspect  bias  or  preju- 
dice, he  may  grant  a  new  trial ;  but  the  judge  has  no  power  to  say 
that  the  verdict  in  such  a  case  should  not  exceed  a  specified  sum, 
and  to  require  the  plaintiff  to  write  off  a  portion  of  the  damages, 
and  thereupon  refuse  a  new  trial.  Aliter,  in  actions  on  contracts 
or  for  torts  to  property,  the  value  of  which  may  be  ascertained, 
and  in  relation  to  which  fixed  rules  for  measuring  damages  are 
recognized. 
May  1. 1S88. 

New  Trial.  Damages.  Practice  in  Superior  CouH. 
Verdict.  Before  Judge  Tompkins.  Bryan  Superior  Court 
May  Term,  1882. 

To  the  report  contained  in  the  decision  it  is  necessary 
to  add  only  that  Harper  and  wife  brought  suit  against 
the  Savannah,  Florida  and  Western  Railway  to  recover 
damages  for  a  personal  injury  to  the  latter,  alleged  to  have 
been  caused  by  the  negligent  running  of  a  train  on  said 
railway.  On  the  trial,  the  jury  found  for  the  plaintiffs 
$6,000.00.  A  motion  was  made  for  new  trial  and  the  judge 
passed  the  following  order : 

''After  argument  upon  the  original  and  amended  motions  for  a  new 
trial,  and  after  considering  all  the  facts  and  circumstances  of  the  case, 
it  is  considered,  ordered  and  adjudged  that  the  motion  for  new  trial 
be  granted,  unless  the  plaintifis  shaU  within  five  days  write  off  from 
said  verdict  of  $6,000  the  sum  of  $2,000,  leaving  the  verdict  to  stand  as 
if  originally  given  for  $4,000 ;  and,  in  event  said  verdict  shall  be  so 
written  off,  then  the  new  trial  is  refused  and  denied." 

The  plaintiffs  accepted  the  terms  of  the  order,  and  wrote 
off  the  amount  required  thereby.    Defendant  excepted. 

Chisolm  &  Ebwin,  for  plaintiff  in  error. 

William  Clifton  ;  Lestbr  &  Ravenel,  for  defendants. 

Hall,  Justice. 

The  verdict  was  for  six  thousand  dollars.  The  defendant 
below  and  plaintiff  in  error  moved  for  a  new  trial  upon 
these  grounds : 
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(1.)  That  said  verdict  is  contraiy  to  law. 

(2.)  That  it  is  contrary  to  the  evidence. 

(3.)  That  it  is  strongly  and  decidedly  against  the  weight 
of  evidence  and  the  principles  of  justice  and  equity. 

(4.)  That  it  is  without  evidence  to  support  it. 

(5.)  That  it  is  excessive. 

This  motion  was  amended  because  of  newly  discovered 
evidence. 

At  the  hearing,  the  judge  ordered  a  new  trial,  unless  the 
plaintiffs  would  within  five  days  write  off  from  said  verdict 
the  sum  of  two  thousand  dollars,  leaving  it  to  stand  as  if 
originally  given  for  four  thousand  dollars ;  in  which  event 
the  motion  for  a  new  trial  was  denied  and  refused.  Within 
the  time  prescribed,  the  plaintiffs  wrote  off  from  the  ver- 
dict two  thousand  dollars,  and  the  new  trial  was  thereupon 
xefdsed.  The  errors- assigned  by  the  bill  of  exceptions  are- 

(1.)  The  refusal  to  grant  the  motion  for  a  new  trial. 

(2.)  In  not  granting  the  same  without  terms  or  condi- 
tions. 

(3.)  In  not  granting  the  same  unconditionally,  as  prayed 
for,  upon  each  and  all  the  grounds  of  the  motion  and  the 
amendments  thereto. 

1.  We  will  first  dispose  of  the  amended  motion.  The 
new  trial  should  have  been  refused  upon  the  ground 
therein  set  forth.  The  newly  discovered  evidence  was 
merely  cumulative.  No  diligence  was  shown  to  procure 
it,  and  no  satisfactory  reason  is  assigned  for  the  want  of 
such  diligence.  It  does  not  appear  from  the  affidavits 
filed  in  its  support  when  and  how  it  was  discovered,  and 
therefore,  whether  the  evidence  in  question  was  in  fact 
newly  discovered.  On  the  contrary,  it  appears  that  de- 
fendant's counsel  had  a  subpoena  issued  for  a  person  sup- 
posed to  be  the  witness  in  question,  but  by  the  wrong 
name,  and  was  unable  in  consequence  to  have  him  served, 
and  that  he  did  not  discover  the  mistake  until  some  time 
after  the  trial  was  had.  He  knew  of  the  evidence  before 
Jiie  trial,  but  was  mistaken  as  to  the  name  of  the  witness 
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by  whom  the  facts  could  be  proved.  How  the  mistake 
occurred,  and  how  far  the  defendant  was  at  fault  in  not 
detecting  it  earlier,  does  not  appear.  Code,  §3716,  and  cases 
cited  thereunder. 

Besides,  the  character  of  the  witness,  Dizor,  by  whom 
this  new  proof  was  to  be  made,  was  impeached  by  the 
affidavit  of  two  persons,  and  although  it  was  sustained  by 
the  affidavit  of  a  single  person,  doubt  was  thereby  cast 
upon  his  credibility.     57  Ga.y  829,  (5.) 

2.  It  is  evident  from  the  order  overruling  the  motion  for 
a  new  trial,  that  the  presiding  judge  was  dissatisfied  with 
the  finding  of  the  jury,  so  far  at  least  as  respects  the 
amount  of  damages  found ;  that  he  considered  this  finding 
so  excessive  as  to  justify  the  inference  of  undue  bias  upon 
the  part  of  the  jury ;  or  if  not  that,  he  had  reason  "  to  sus- 
pect bias  or  prejudice  in  them  \*^  and  that,  if  he  had  not 
thought  he  had  the  power  of  remitting  a  portion  of  these 
damages,  he  would  have  set  aside  the  verdict  and  granted 
a  new  trial  upon  this  ground. 

That  he  had  the  power  to  grant  the  new  trial  because 
the  general  damages  or  "  such  as  the  law  presumes  to  flo\r 
from  any  tortious  act,  and  which  may  be  recovered  with- 
out proof  of  any  amount,"  (Code,  §3070),  was  so  excessive 
as  to  lead  him  to  suspect  bias  or  prejudice,  is  clear.  Code, 
§§3067,  2947,  and  authorities  there  cited.  But  that  he  ia 
authorized  to  fix  the  amount  which  the  jury  should  have 
found  may,  under  our  decisions,  and  indeed  under  the  ex- 
press provisions  of  our  Code,  be  well  questioned.  The 
language  of  the  first  of  the  above  cited  sections  of  the 
Code  (3067),  which  prescribes  the  measure  of  damage 
where  the  entire  injury  is  to  the  peace,  happiness  or  feel- 
ings of  the  party,  is  that  the  "  verdict  of  the  jury  should 
not  be  disturbed^  unless  the  court  should  suspect  bias  or 
prejudice  from  its  excess  or  inadequacy ; "  the  language 
of  the  other  section  (2947)  is  still  more  explicit  and  im- 
perative. "  The  question  of  damages  being  one  for  the 
jury,  the  court  should  not  interfere,  unless  the  damages 
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are  either  so  small  or  excessive  as  to  justify  the  inference 
of  gross  mistake  or  undue  bias. "    The  existence  of  either 
one  or  the  other  of  these  must  have  been  suspected  or  in- 
ferred, else  there  could  have  been  no  interference  with  the 
verdict.    This  was  a  matter  in  the  sound  discretion  of  the 
court,  and  we  cannot  say,  from  any  thing  that  appears  in 
this  record,  that  the  discretion  was  abused  in  setting  aside 
the  verdict,  and  ordering  a  new  trial.    This  had,  prior  to 
the  adoption  of  the  Code,  been  the  course  sanctioned  by 
this  court  in  several  instances,  and  in  quite  a  number  of 
-others  since  that  time.    In  Lang  et  al.  vs.  Hopkins^  10 
Oa.y  4^j  Lumpkin,  judge,  delivering  the  opinion,  declares, 
excessive  damages  to  be  ^^  good  cause  for  granting  a  new 
trial,  and  that  the  discretion  of  courts  may  be  properly  ex- 
ercised in  this  respect  in  two  cases :    One  where  the  law 
recognizes  some  fixed  rules  and  principles  in  measuring  the 
damages,  whence  it  may  be  known  that  there  is  error  in  the 
verdict,  as  in  actions  on  contracts  or  for  torts  done  to  prop- 
erty, the  value  of  which  may  be  ascertained  by  evidence. 
The  other  includes  suits  for    personal    injuries,    where 
although  there  is  no  fixed  criterion  for  assessing  damages, 
yet  the  court  must  conclude,  from  the  exorbitancy  of  them, 
that  the  jury  acted  from  passion,  partiality  or  corruption." 
This  case  furnishes  the  text  of  the  last  section  of  the  Code 
above  cited,  and  that  includes  both  classes  of  cases  in  which 
damages  may  be  given,  and  prescribes  the  grounds  upon 
which  the  court  may  rightfully  interfere  with  the  verdict, 
in  the  first  class  of  cases,  where  there  has  been  gross  mis- 
take, and  in  the  second,  where  the  finding  has  been  so  ex- 
<;essive  as  to  justify  the  inference  of  undue  bias.    In  the 
first  instance  named,  it  is  an  easy  matter  to  correct  any 
excess  in  the  verdict  by  directing  a  portion  of  the  same  to 
be  written  off,  for  there  the  law  recognizes  fixed  rules  and 
principles  for  measuring  the  damages,  and  the  evidence 
accurately  ascertains  what  amount  should  be  found.    But 
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in  the  last,  from  the  very  nature  of  the  case,  it  is  impossi- 
ble to  lay  down  any  such  fixed  rules  and  principles ;  and  in 
every  such  case  the  amount  ot  the  finding  must  be  largely 
in  the  power  of  the  jury,  who  have  no  other  guide  but 
their  enlightened  consciences.  To  say,  therefore,  in  such 
cases  that  this  finding  should  not  have  exceeded  a  certain 
sum,  is  to  invade  their  peculiar  province,  and  to  assume 
their  functions ;  and  to  require  a  portion  of  the  amount  so 
found  by  them  to  be  remitted,  and  the  balance  to  stand  as 
their  verdict,  seems  to  us  unauthorized  either  by  the  words 
of  the  law,  or  by  the  precedents  and  practice  in  such  cases. 
There  had  been  a  finding  of  two  thousand  dollars  in  Duf- 
field  vs.Tobinj  20  Oa.^  4^8^  which  was  an  action  of  slander, 
and  the  court  below  set  aside  the  verdict  and  ordered  a  new 
trial  unconditionally.  Although  he  was  of  opinion,  from  the 
rank  and  condition  of  the  parties  in  life,  that  a  verdict  for 
a  larger  sum  than  five  hundred  dollars  was  excessive,  yet 
he  did  not  make  the  relinquishment  of  the  excess  beyond 
that  amount  the  condition  upon  which  the  verdict  should 
stand,  and  that  decision  was  approved  by  this  court,  for  the 
reason  that  the  question,  whether  the  damages  found  by 
the  jury  are  excessive,  is  for  the  discretion  of  the  court  In 
Atkins  vs.  Williams^  23  Oa.^  222^  which  was  another 
action  for  slander,  this  court,  in  reply  to  the  objection  that 
the  damages  were  excessive,  seemed  to  consider  that  they 
might  be  heavy,  but  inasmuch  as  the  court  below  trying 
the  case  which  "  must  ever  receive  more  light  on  the  ques- 
tion of  excessive  damages  than  it  could  impart  to  any 
other  court,"  was  satisfied  with  the  finding,  it  was  allowed 
to  stand  ;  there  was  not  enough  disclosed  to  this  court  to 
satisfy  it  they  were  excessive ;  and  for  the  further  reason 
that  "  the  boundaries  for  the  amount  of  damages  in  cases 
of  this  kind  were  anything  but  fixed. "  In  Coleman  vt 
South  wick,  9  Johns.  R,  45,  Kent,  Chief  Justice,  says: 
"  The  damages  must  be  flagrantly  outrageous  or  extrava- 
gant or  the  court  cannot  undertake  to  draw  the  line ;  for 
they  have  no  standard  by  which  to  ascertain  the  excess. 
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So  in  Hewlett  vs.  Cruchley,  5  Taunt,  281,  Mansfield, 
Chief  Justice,  said  it  was  ''  well  acknowledged  in  all  the 
courts  of  Westminster  Hall,  that  whether  in  actions  for 
criminal  conversation,  malicious  prosecution,  words,  or  any 
other  matter,  if  the  damages  are  clearly  too  large,  the 
court  will  send  the  inquiry  to  another  jury. "  In  the 
following  cases  for  personal  torts,  where  verdicts  were  set 
aside  for  excessive  damages,  all,  without  exception,  were 
sent  before  another  jury.  McConnell  V8.  Hampton,  12 
Johns.,  234;  Chambers  vs.  Robinson,  1  Strange,  691 ;  Price 
vs.  Severn,  7  Bing.,  316 ;  Nettle  vs.  Harrison,  2  McCord, 
230.  In  no  similar  case  has  this  court,  in  granting  a  new 
trial,  ever  annexed  thereto  a  condition  which  would  pre- 
vent another  jury  from  passing  upon  the  right  torecover 
damages,  or  upon  the  amount  to  be  found.  58  Oa.^  107^ 
111;  69  Ga.^  426.  The  question  is  a  peculiar  one  to  be 
decided  by  the  jury.  64-  Oa.^  224. 

The  case  of  The  Atlanta  and  West  Point  Railroad  vs  Ven- 
able  J  67  Oa.^  697^  forms  no  exception  to  this  remark.  It  was  a 
suit  at  the  instance  of  a  minor  child  for  the  homicide  of  her 
mother  by  the  railroad  train.  The  jury,  under  the  instruc- 
tions of  the  judge,  gave  damages  for  the  support  of  the  plain- 
tiflF,  not  from  the  death  of  the  mother,  but  from  the  accident 
which  resulted  in  her  death,  and  which  occurred  more  than  a 
year  afterwards.  A  majority  of  the  court  were  of  opinion 
that  the  plaintiff  was  entitled  to  no  support  for  the  period 
intervening  between  the  accident  and  the  death,  and  having 
the  dates  of  these  respective  events,  the  age  of  the  plain- 
tiff, and  what  the  jury  estimated  as  sufficient  for  support 
during  the  entire  time,  it  was  easy  to  ascertain  the  amount 
that  ought  to  be  deducted  for  the  time  when  no  support 
should  be  allowed.  This  having  been  done,  a  new  trial  was 
ordered,  unless  that  amount  was  written  off.  This  was  the 
simple  correction  of  a  mistake,  brought  about  by  the  error 
m  the  judge's  charge,  and  did  not  interfere  with  any  of 
the  rights  or  privileges  of  the  jury  in  fixing  the  amount  of 
damages ;  it  only  carried  out  what  it  was  reasonable  to  sup- 
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pose  would  have  been  their  finding  under  proper  instruc- 
tions. Besides,  this  court,  by  express  provision  of  law,  has 
power  over  this  subject  that  is  not  conferred  upon  the 
judges  of  the  superior  court.  Code,  §§  218,  par.  2,  4284. 
The  verdict,  under  this  power,  may  be  reduced,  but  cannot 
be  increased.    ^9  Ga,^  203. 

Against    this   unbroken  array    of  authorities,    wliich 
might  be  greatly  extended,  we  find  nothing  save  a  case 
©r  so  in  the  later  New  York  decisions,  which  give  most 
excellent    reasons    against    the    conclusion    they    have 
reached,  especially  19  Barb.,  461,  and  a  case  in  3  Mason 
102,  for  a  malicious  arrest,  in  which  Judge  Story,  with 
many  misgivings  and  not  without  serious  doubt,  ordered 
a  new  trial,  unless  the    plaintiff  was  willing    to  remit 
$500  of  the  $2,000  found.    But  it  would  seem  that  this 
learned  judge  did  not  continue  to  hold  that  opinion,  for  in 
a  much  less  flagrant  case  than  that  just  referred  to,  he,  in 
the  exercise  of  his  discretion,  set  aside  the  verdict,  and 
ordered  a  new  trial  without  condition  or  qualification.  3 
Story's  R,  1.  In  another  case,  2  /J.,  670,  671,  he  thus  lays 
down  the  rule :    "  In  no  case  will  the  court  ask  itself 
whether,  if  it  had  been  substituted  instead  of  the  jury,  it 
would  have  given  precisely  the  same  damages ;  but  the 
eourt  will  simply  consider  whether  the  verdict  is  fair  and 
reasonable,  and  in  the  exercise  of  a  sound  discretion,  under 
all  the  circumstances  of  the  case,  it  will  be  deemed  so, 
unless  the  verdict  is  so  excessive  or  outrageous  with  refer- 
ence to  those  circumstances  as  to  demonstrate  that  the 
jury  have  acted  against  the  rules  of  law  or  have  suffered 
their  passions,  their  prejudices,  or  their  perverse  disregard 
ef  justice  to  mislead  them. "    In  Dublin  vs.  Murphy,  3 
Sanford  R.,  19,  the  superior'  court  of  New  York,  deeming 
the  finding  in  the  case  of  a  personal  injury  excessive, 
erdered  a  new  trial  unless  a  part  of  the  damages  was  re- 
mitted.   The  judge  delivering  the  opinion  stated  that  the 
"  practice  was  very  common  in  actions  upon  contract, 
where  the  party,  has  recovered  more  than  he  is  entitled 
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to. "     *'  The  only  doubt,"  he  says,  "  is  whether  in  actions 
of  tort  (this  was  an  ii\jury  to  the  person)  the  court  can 
adopt  the  same  practice.    We  can  see, "  he  continues,  ^  n^ 
objection  to  it  in  principle,  and  it  will  often  relieve  the 
parties  from  the  expense  and  delay  of  a  new  triaL    We 
find  this  has  been  done  in  an  action  of  trover  in  the  courts 
of  South  OaroUna.    (2  Rich.  R,  507;  and  see  1  Howard 
Miss.  R.,  19). "    We,  however,  perceive  strong  objections 
to  this  course  upon  principle  and  upon  authority ;  the 
analogy  upon  which  this  reasoning  proceeds,  if  it  has  an 
existence  at  all,  is  very  remote.    It  confounds  the  diflFerent 
classes  of  cases  in  which  verdicts  may  be  set  aside  either 
for  small  or  excessive  damages,  and  wholly  ignores  the  dis- 
tinction between  them.    In  cases  of  damage  for  breach  of 
contract  or  injuries  to  personal  property,  the  evidence 
famishes  facts  from  which  the  damages  may  be  accurately 
ascertained,  while  in  cases  of  personal  torts  no  such  rule 
can  be  deduced  from  the  testimony.  In  this  latter  class  of 
cases,  as  we  have  seen,  the  damages  are  such  as  the  law 
presumes  to  flow  from  the  tortious  act,  and  may  be  recovered 
without  proof  of  any  amount ;  and  no  measure  can  be  pre- 
scribed except  the  enlightened  conscience  of  impartial 
jurors.       This  case  derives  no  support  from  Boyd  vs* 
Brown,  17  Pick.,  453,  cited  by  the  judge,  which  rightly 
held  that  the  court  trying  had  control  of  the  matter.    The 
damage  being  considered  excessive,  a  new  trial  was  ordered 
for  the  assessment  of  damages  only. 

The  decision  does  not,  we  think,  show,  as  was  asserted 
by  the  superior  court  of  New  York,  "  that  the  court  may 
give  the  plaintiff  the  option  to  reduce  his  verdict  to  an 
amount  which  the  court  would  not  have  deemed  unreason- 
able or  excessive,"  but  directly  the  contrary.  The  right 
of  the  jury  to  assess  the  damage  was  accorded  in  one  case, 
while  in  the  other  it  was  denied.  The  power  to  control 
does  not  include  the  power  to  find.  Like  the  executive 
veto,  it  arrests,  but  does  not,  by  its  exercise,  bestow  the 
power  to  enact    If  the  court  in  such  a  case  may  reduce 
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excessive  damages,  why  may  it  not  grant  a  new  trial  where 
the  damages  found  are  wholly  inadequate,  unless  the  de- 
fendant will  agree  to  increase  them  to  an  amount  that  the 
presiding  judge,  in  the  exercise  of  his  discretion,  may 
deem  reasonable  and  proper?  Our  researches  have 
brought  to  light  only  a  single  case  in  which  it  was  claimed 
that  such  a  course  has  been  considered  proper ;  but  an 
examination  of  the  case  referred  to — Armitage  vs.  Haley, 
4  Adol.  &  Ellis,  917  (45  Eng.  Com.  L.  R.) — does  not  sus- 
tain the  practice,  as  it  was  by  the  court  asserted  to  have 
done  in  12  Barb.  R,  501.  The  case  was  for  a  tort  to  the  per- 
son; the  jury  found  one  farthing  damages.  Dundas,  for 
the  plaintiff,  obtained  a  rule  to  show  cause  why  a  new 
trial  should  not  be  had,  unless  the  defendant  would  con- 
sent to  the  damages  being  increased  to  £10,  5s.  and  6d., 
the  alleged  amount  of  the  surgeon's  bill.  The  argument 
of  the  counsel  showing  cause  against  the  rule,  was  inter- 
rupted by  Lord  Denman,  C.  J.,  with  the  remark  that  "a 
new  trial  on  a  mere  difference  of  opinion  as  to  amount 
may  not  be  grantable ;  but  here  are  no  damages  at  all," 
and  the  counsel  for  the  movant  were  stopped  by  the  court 
and  a  nev/  trial  was  awarded  upon  the  payment  of  costs. 
It  will  be  remarked  that  there  was  no  attempt  here  to  in- 
terfere with  general  damages  as  defined  and  distinguished 
by  our  Code,  from  special  damages;  that  the  whole 
effort  was  to  obtain  damages  for  an  amount  which 
was  capable  of  being  ascertained  by  exact  computation, 
and  not  such  as  the  law  presumes  will  flow  from  the  tort, 
and  cannot  be  the  subject  of  proof.  Besides,  the  plaintiff  in 
this  case  made  the  proposition  to  settle  upon  the  terms 
mentioned,  audit  was  for  the  defendant  to  accept  or  reject 
the  offer;  whereas,  in  oui  case,  the  motion  for  a  new  trial 
without  any  proposition  for  terms  of  settlement;  in  that 
case  the  terms  emanated  from  the  parties,  in  ours,  they 
were  imposed  by  the  judge,  regardless  of  the  views  or 
wishes  of  the  parties.  An  option  was  given  the  plaintiffs 
to  accept  or  reject,  but  none  was  given  to  the  defendant 


FEBRUARY  TERM,  1883.  129 

SaTannah,  Florida  and  Western  Railway  vs.  Harper  el  mx. 

The  defendant  made  no  such  offer,  and  when  imposed  by 
the  order  of  the  court,  excepted  to  the  condition. 

There  are  cases  in  England  and  in  Massachusetts,  in 
which  verdicts  in  actions  for  injuries  to  property  have  been 
set  aside  upon  the  ground  of  excessive  or  inadequate  dam- 
ages, and  that  question  alone  sent  to  another  jury  to  assess 
the  damages  correctly,  the  remainder  of  the  finding  being 
allowed  to  stand.    12  Peck.,  279,  288  ;  17  7J.,  453,  461 ;  4 
Taunt.,  555.    But  it  is  believed  that  no  case  can  be  found 
where  the  circumstances  of  the  entire  transaction,  as  in 
this  case,  must  be  considered  in  determining  the  amount 
of  the  damages,  where,  upon  the  verdict  being  set  aside  on 
the  ground  of  the  excess  or  inadequacy  of  the  damages 
found,  and  a  new    trial   ordered,  the   reassessment    of 
damages  was  the  only  issue  to  be  submitted  to  the  jury 
and  they  were  prohibited  from  passing  upon  any  other 
question.    Such  a  course  would  withhold  from  the  jury 
the  means  of  effecting  the  very  thing  they  are  required  to 
do.     In  this  very  case  one  of  the  issues  raised  was,  that 
the  plaintiff^s  negligence  caused  the  injury  of  which  she 
complained,  or  if  it  did  not,  then  her  own  conduct  con- 
tributed to  it  in  such  manner  as  to  reduce  the  damages 
she  might  be  entitled  to  recover.     As  suggested  in  the 
case  from  the  8  Sanford's  R,  the  course  pursued  here 
might  be  desirable,  because  it  would  often  relieve  the 
parties  from  the  expense  and  delay  of  a  new  trial.    The 
answer  to  such  a  suggestion  is  that  neither  the  venerable 
sages  of  the  common  law  nor  the  wisdom  of  the  legislature 
deemed  it  prudent  or  safe  to  confide  this  power  to  the 
judge.    Without  such  authority,  he  has  no  jurisdiction  or 
power  to  pass  upon  or  determine  questions  which  the  law 
refers  to  the  enlightened  conscience  of  impartal  jurors, 
and  with  which  he  is  forbidden  to  interfere,  except  where 
the  finding  leads  him  to  suspect,  or  authorizes  him  to  infer, 
that  the  verdict  is  the  result  of  undue  bias  or  prejudice. 
We  are  not  to  consider  what  would  be  more  convenient 
or  economical  than  the  course  marked  out  by  the  express 
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proyisions  of  the  law  in  determining  such  question,  nor  da 
we  design  to  suggest  that  the  course  of  the  court  below 
was  influenced  by  such  considerations,  however  laudable 
they  may  be. 

We  cannot  say  that  there  was  error  in  the  refusal  of  the 
court  to  grant  the  new  trial  upon  the  other  grounds  taken 
in  the  motion,  and  although  the  questions  of  law  growing 
out  of  the  facts  of  the  case  have  been  elaborately  and 
ably  argued,  we  express  no  opinion  upon  them.  The 
charge  of  the  judge  is  not  set  out  in  the  record,  and  as  no 
exceptions  have  been  taken  to  it  by  either  party,  we  are 
to  presume  that  it  laid  down  the  law  correctly.  Therefore^ 
we  direct  that  the  judgment  ordering  the  new  trial  be  so 
modified  as  to  eliminate  therefrom  the  condition  upon 
which  it  was  granted,  and  that  the  relinquishment  of  iho- 
plaintiff  made  in  pursuance  thereof  be  annulled. 

Judgment  reversed. 


Qoss  V8.  Greenaway  et  al. 

1.  While  lapse  of  time  between  the  death  of  a  husband  and  the  ap- 
plication by  his  widow  for  a  year's  support,  during  which  time  she 
lived  upon  the  land  and  made  use  of  the  personalty  of  her  deceased 
husband,  may  furnish  a  good  ground  to  defeat  the  application  be- 
fore the  ordinary,  yet  when  the  final  judgment  of  that  court  has 
been  rendered  in  the  case,  it  is  too  late  to  attack  it,  especially  be- 
fore another  court,  except  for  causes  apparent  upon  the  face  of  the 
record,  showing  a  want  of  jurisdiction  either  of  the  person  or  sub- 
ject-matter. 

2.  Where  a  widow  applies  for  a  year's  support  out  of  the  estate  of  her 
deceased  husband,  notice  should  be  given  to  the  representative  of 
the  estate,  if  there  be  one ;  if  there  be  none,  no  notice  is  necessary. 
Creditors  may  protect  themselves  by  having  an  administration,. 

.  or  by  objecting  to  the  allowance  within  six  months  after  the  retam 
of  the  appraisers.  If  they  fail  to  do  so,  the  return  will  be  recorded,, 
and  title  will  vest  in  the  beneficiaries. 

ICarchlS,  1883. 

Year's  Support.    Judgments.    Notice.     Before  Judgft 
Brown.    Fannin  Superior  Court.     October  Term,  1882. 
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Keported  in  the  decision. 

WiER  Boyd  ;  C.  D.  Philips  ;  J.  A.  Jervis  ;  O.  R  DuPree^ 
for  plaintiff  in  error. 

Thomas  F.  Greer,  for  defendants. 

Crawford,  Justice. 

Kfi.fa.  in  favor  of  the  plaintiff  in  error  w.  W.  P.  Green- 
away,  was  levied  upon  certain  land,  which  was  claimed  by 
the  widow  of  the  said  Greenaway  as  having  been  set  apart 
to  her  by  a  judgment  of  the  court  of  ordinary  as  a  part  of 
her  year's  support,  out  of  the  estate  of  her  deceased  hus- 
band. On  the  trial,  the  jury  found  the  land  not  subject^ 
aijd  the  plaintiff  in  fi.  fa,  moved  for  a  new  trial,  which 
was  overruled  by  the  judge,  and  this  decision  is  alleged  as 
error. 

1.  The  grounds  of  the  motion  for  a  new  trial  were,  that 
the  verdict  was  contrary  to  law,  and  contrary  to  the  charge 
of  the  court. 

Whilst  it  is  not  set  forth  in  what  way  the  verdict  is  con- 
trary to  law,  yet  the  argument  discloses  the  ground  to  be 
that,  as  the  husband  died  in  1877,  and  the  application  for 
a  year's  support  was  not  made  until  1881,  the  widow 
meanwhile  living  upon  the  land,  and  upon  whatsoever  of 
personalty  there  may  have  been  left  at  the  death  of  the 
husband,  that  she  was,  therefore,  not  entitled  to  any 
further  allowance. 

•This  question  was  before  us  in  the  case  of  Tahh  V8.  Col- 
lier j  February  term,  1882,*  and  it  was  then  held,  that  whilst 
this  might  be  a  good  ground  to  defeat  the  application  be- 
fore the  ordinary,  yet,  when  the  final  judgment  of  that 
court  had  been  rendered  in  the  case,  it  was  too  late  to  at- 
tack it,  and  especially  before  another  court,  except  for 
causes  apparent  upon  the  face  of  the  record,  which  showed 
a  want  of  jurisdiction,  either  of  person  or  subject-matter* 
In  that  case,  ten  years  had  elapsed  before  the  year's  sup- 

•  68  Oa  ,  641. 
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port  was  set  apart.  It  will  also  be  seen,  by  an  examina- 
tion of  the  record  in  the  case  of  Miller  vs.  Defoar^  60  Oa,, 
666^  that  the  year's  support  was  allowed,  after  the  family 
had  lived  nearly  twelve  years  on  the  land  set  apart  to 
them,  after  the  death  of  the  husband  and  father. 

The  cases  cited  in  34,  Oa.^  ^18^  and  S6  Ib.j  194^  were 
•cases  where  objections  were  filed  to  the  allowance,  before 
the  ordinary'',  and  then  carried  by  appeal  to  the  superior 
<jourt.  That  was  the  proper  place  and  the  right  time  to 
file  objections  and  have  the  rights  of  the  parties  settled. 
But  in  the  case  at  bar,  there  was  a  judgment  of  the  court 
of  ordinary  at  a  regular  term  thereof,  setting  apart  this 
property,  and  it  is  sought  now  to  attack  it,  and  have  it  set 
aside  in  the  trial  of  this  claim  case,  upon  grounds  which 
should  have  been  made  by  filing  objections  thereto,  as 
provided  by  law. 

2.  It  is  further  said  that  the  verdict  is  contrary  to  the 
-charge  of  the  court.  In  what  respect  it  is  so,  is  not  specifi- 
<;ally  stated,  though  taking  the  portion  of  the  charge  set 
out,  it  seems  to  be  claimed  that  there  was  a  want  of  proper 
notice,  or  a  failure  in  the  recital  thereof  in  the  judgment 
rendered,  and  that  this  defect  is  shown  by  the  exemplifi- 
cation of  the  record  offered  in  evidence. 

But  we  see  no  legal  ground  for  complaint  of  the  jury  on 
this  account.  By  section  2571  of  the  Code,  it  is  provided 
that,  among  the  necessar}^  expenses  of  administration,  and 
to  be  preferred  before  all  other  debts,  is  the  provision  for  the 
support  of  the  family  for  the  space  of  twelve  months ;  and 
this  is  to  be  set  apart  upon  the  application  of  the  wido^, 
oi  that  of  the  guardian  of  the  children,  or  any  other  person 
in  their  behalf,  on  notice  to  the  representative  of  the  es- 
tate, if  there  be  one ;  and  if  none,  then  without  notice. 
That  this  is  anomalous,  in  that  it  affects  the  rights  of 
parties  interested  in  the  estate  without  giving  them  direct 
notice,  must  be  admitted,  but  being  statutory,  it  is  con- 
trolling. It  is,  however,  to  be  remembered  that  to  require 
the  wife  to  know,  and  serve  notice  on  the  creditors  of  the 
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husband,  would  be  not  only  a  burden,  but  oftentimes  an 
impossibility.  Moreover,  it  is  provided  that  creditors  may 
always  move  in  the  matter  of  administration  upon  the 
estates  of  their  debtors,  and  either  secure  it  to  one  of  their 
number,  or  force  some  one  of  the  heirs  to  accept  it,  and  there- 
by protect  their  interest  so  far  as  it  may  l^e  affected  by  the 
year's  allowance.  Not  only  so,  but  in  all  cases,  the  law 
allows  six  months  after  the  appraisement  and  schedule  have 
been  returned  to  the  office  of  the  ordinary,  for  any  person 
interested  to  file  objections ;  and  if  none  be  filed,  then 
the  title  to  the  property  vests  in  the  beneficiaries.  If 
creditors  fail  to  look  after  their  interests  until  such  title, 
by  the  judgment  of  the  court  of  ordinary,  is  vested  in  the 
family  of  the  deceased,  and  they  thereby  lose  their  rights 
therein,  it  is  owing  to  their  own  want  of  diligence,  and  not 
to  any  defect  in  the  law. 

In  so  far  as  the  recitals  of  notice  in  the  judgment  of  the 
court  are  concerned,  it  is  only  necessary  to  say  that,  under 
the  facts  set  out  in  the  application  by  the  widow  for  the 
year's  support,  as  shown  by  the  exemplification,  there  was 
no  necessity  for  such  in  this  case,  there  being  no  repre- 
sentative of  the  estate.  Where  there  is  none,  the  ap- 
praisers are  appointed  without  notice  to  any  one ;  they 
act  under  their  oaths,  make  their  return,  and  to  which  re- 
turn creditors  and  others  interested  may  file  objections, 
either  then,  or  at  any  time  within  six  months  therefrom. 
If  none  are  filed,  and  the  judgment  of  approval  by  the 
ordinary  is  rendered,  it  is  final. 

Judgment  affirmed. 
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1.  Where  A  (^ity  policeman  wu  fllain,  and  the  mayor  a 
ployed  counsel  to  prosecute  the  slayer,  this  was  i 
cient  to  disqualify  all  grand  and  traverse  jurors  resit 
corporate  liinit«  from  sitting  in  the  case,  on  the  gr 
would  be  liable  to  taxation  to  aatisfy  the  attome; 
interest,  if  it  exists  at  all,  is  too  minute  and  remo 
ground  for  challenge. 

2.  A  person  over  sixty  years  of  age  is  not  a  qualified  jt 
court  is  apprised  of  the  fact  in  time,  it  is  bis  duty 
person.  Although  one  summoned  asa  juror,  and  wl 
years  of  age .  may  not  have  offered  any  excuse  befoi 
impanelled,  yetif,  when  hia  name  was  called  in  it 
panel,  be  mode  known  his  age  and  desired  to  be 
was  no  error  in  so  doing,  although  the  defendant 
hausted  all  his  challenges  but  one  in  order  to  secui 
on  the  jury. 

8.  The  provisions  oI  the  Code  respecting  the  mode  and 
ing  a  nolU  prouqui  in  criminal  casea  are  directOT 
protection  of  the  p'lblic ;  a  departure  from  them  fumi 
of  defence  to  the  defendant  when  arraigned  unde 
indictment,  except  when  a  noUt  progequi  has  been  « 
his  consent  after  the  case  baa  been  Hubmitted  to  e 
case,  he  has  been  once  in  jeopardy,  and  cannot  be  a 
But  there  is  no  such  plea  to  an  indicti;ient  as  pende: 
indictment  or  autre  foh  arraign. 

(«.)  The  act  of  1870  is  improperly  codifies:  with  W6*9 
1873. 

4.  AVhere  one  present  at  the  scene  of  a  homicide,  in  co: 
with,  motioned  toward  the  slayer  with  a  stick,  t 
flight,  and  the  latter  did  flee,  the  person  making  th 
in  front  of  the  slayer,  who  was  in  a  situation  to  t 
evidence  thereof  was  admissible. 

6.  A  general  character  for  violence  cannot  he  estabtisl 
specific  acts. 

(a.)  A  defendant  charged  with  murder  can  introduce 
deceased  was  a  person  of  violent  and  turbulent  ( 
where  it  is  shown  prima  Jaeie  that  the  prisoner  hai 
and  was  lionestly  seeking  to  defend  himself. 

(6.)  The  evidence  being  illegal,  the  court  should  not  hi 
defendant's  counsel  to  state  in  the  presence  of  th 
purpose,  what  he  expected  to  prove  in  relation  to  tl 
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6.  When  taken  in  connection  with  preceding  explanations  of  the 
various  grades  of  manslaughter  and  of  self-defence,  contained  in 
the  charge,  the  following  charge  was  substantially  correct:  ''If 
they  found  from  the  evidence  that  defendant  and  deceased  met, 
and  a  rencontre  ensued,  in  which  defendant  drew  a  deadly  weapon 
and  killed  deceased,  then  whether  the  defendant  was  guilty  of 
murder  or  manslaughter  would  depend  upon  their  finding  of  the 
fact  whether  the  killing  was  done  with  malice  aforethought  or  not. 
If  done  with  malice  aforethought,  it  was  murder,  if  not,  it  was 
manslaughter. ' ' 

7-  iXor,  when  taken  in  connection  with  other  portions  of  the  charge, 
was  there  any  error  in  the  following  charge :  ** Before  the  defend- 
ant would  be  excused,  under  the  law,  for  killing  the  deceased,  it 
must  appear  from  the  evidence  that  at  the  time  of  the  killing  the 
danger  was  so  urgent  and  pressing,  the  killing  was  absolutely  nec- 
essary to  save  defendant's  life." 

S.  That  pending  the  selection  of  a  jury  in  a  criminal  case,  a  portion 
of  them  already  selected  were  placed  in  the  court  room  with  a 
bailiff,  and  an  outsider  came  into  the  room,  addressed  one  or  two 
idle  remarks  to  members  of  the  jury,  and  on  being  informed  of  the 
impropriety  of  his  presence,  at  once  withdrew,  will  not  necessitate 
a  new  trial,  it  appearing  that  nothing  was  said  or  done  relevant  to 
the  case  or  which  had  anv  effect  thereon. 

^.  That  a  bailiff  slept  in  the  room  with  the  jury  up  to  the  time  of  the 
charge  of  the  court,  will  not  require  a  new  trial,  where  it  appeared 
that  he  neither  conversed  with  them,  nor  they  conversed  among 
themselves  in  his  presence  or  hearing  about  the  case. 

<a-)  The  affidavits  show  that  the  jury  did  not  separate  and  were  not 
out  of  the  bailiff's  presence  during  meal  times,  and  that  they  saw 
no  one  else  except  the  waiters  who  furnished  their  meals. 

lO-  Where  a  defendant  in  a  criminal  case  was  aware  of  the  presence 
of  a  witness  during  a  conversation,  and  took  no  steps  to  secure  hie 
testimony  at  the  trial,  though  he  was  accessible,  a  discovery  after 
the  trial  of  what  such  person  would  testify  as  to  the  conversation,  is 
not  newly  discovered  evidence  such  as  will  furnish  a  ground  for 
new  trial. 

<a.)  The  other  newly  discovered  evidence,  if  competent  at  all,  would 
only  be  admissible  to  impeach  a  witness  sworn  on  the  trial ;  and 
such  testimony  furnishes  no  ground  for  a  new  trial. 

11 .  The  verdict  is  supported  by  the  evidence. 

March  13, 1883. 

Criminal  Law.  Practice  in  Superior  Court.  Jury. 
Evidence.  Before  Judge  Stewart.  Spalding  Superior 
Court.   February  Adjourned  Term,  1882. 
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Alfred  B.  Doyal  was  indicted  for  the  murder  of  M.  A. 
Hancock.  On  the  trial,  the  evidence  for  the  state  was,  in 
brief,  as  follows : 

Hancock  was  a  policeman  in  the  city  of  Griffin.  Be- 
tween him  and  Doyal  hostile  feelings  had  existed  for  some 
time  before  the  homicide.  A  week  before  that  occurrence^ 
Hancock  had  arrested  and  imprisoned  Doyal  on  the  charge 
of  being  drunk  on  the  streets.  Doyal  felt  much  aggrieved 
at  his  treatment,  and  after  being  released,  complained 
thereof,  and  on  several  occasions  threatened  that  he  would 
kill  Hancock.  On  April  23, 1881,  Hancock  was  standing 
on  the  street.  He  was  not  at  the  time  on  duty  as  a  police- 
man, nor  did  he  have  on  his  uniform,  nor  had  he  the  usual 
weapons  that  he  carried  while  on  duty.  Doyal  stepped 
up  to  him  and  said  that  he  was  ready  to  settle  "  this  mat- 
ter. "  Hancock  responded,  "  Alf,  that's  all  right. "  Doyal 
had  one  hand  in  his  pocket  and  was  gesticulating  with  the 
other.  He  said,  "God  damn  you,  I  will  make  it  all 
right, "  and  fired  upon  Hancock.  The  latter  placed  his 
hands  upon  his  bowels  and  said,  "  Alf,  you  have  killed 
me. "  The  answer  wa^,  "  God  damn  you,  you  can  have  it 
again, "  and  Doyal  fir^d  a  second  time.  Hancock  turned 
and  went  to  a  drug  store  near  by,  and  as  he  entered  he 
said  to  the  druggist,  "  Doctor,  I  am  shot.  Pray  for  me.  '^ 
He  was  laid  upon  the  floor  where  he  died  in  a  few  minutes. 
After  firing  the  second  shot,  Doyal  crossed  the  street 
waving  his  pistol  and  saying  that  he  would  kill  the  next 
man  who  came  on,  or  making  use  of  some  similar  expres- 
sion. Some  one  said,  "  Alf,  you  had  better  run ; "  and 
.  one  Johnson,  who  was  in  the  street  in  front  of  Doyal, 
motioned  with  a  stick.  Thereupon  Doyal  began  to  run, 
and  a  crowd  began  to  pursue  him.  After  running  some 
distance  he  stopped,  and  when  the  sheriff  came  up,  under 
order  of  the  latter,  he  put  down  the  pistol  and  surrendered 
himself.  He  stated  that  he  had  four  shots  yet  left  in  his 
pistol,  and  he  could  kill  a  man  with  each  one  of  them,  but 
he  did  not  want  to  kill  anybody  but  his  enemies.    Some  one 
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stated  that  Hancock  was  thought  to  be  dead.  Doyal  said^ 
"  I  hope  he  is.  If  he  is  not,  I  would  like  to  finish  it ;  '* 
also,  that  he  had  said  he  would  kill  Hancock  before  Satur- 
day or  Sunday  night,  and  he  thought  he  had  done  it ;  that 
he  would  be  willing  to  hang  if  he  could  get  another  man ; 
that  he  did  not  shoot  to  miss,  but  knew  where  he  aimed  ^ 
that  he  could  be  blindfolded  and  go  in  the  dark  and  put 
his  finger  in  the  bullet  hole  where  he  intended  to  hit  when 
he  aimed  and  shot ;  that  the  second  shot  did  not  miss,  but 
went  either  through  Hancock's  coat  or  his  coat  sleeve. 
No  weapons  were  found  on  the  person  of  the  deceased* 
Before  the  homicide  some  one  told  Hancock  of  the  threats 
which  Doyal  had  made  concerning  him,  and  a  fellow  police- 
man advised  him  to  be  careful.  He  replied  that  he  did 
not  desire  any  advice,  and  that  if  Doyal  fooled  with  him 
he  would  kill  him.  Shortly  before  the  homicide,  Doyal 
obtained  from  a  bar-room  near  the  scene  of  its  occurrence 
a  pistol  which  he  had  frequently  borrowed  before,  and  two 
or  three  minutes  before  the  shooting,  as  he  passed  down 
the  street,  he  was  heard  to  use  the  words,  "  I  will  get 
him." 

The  evidence  on  behalf  of  the  defendant  was,  in  brief,, 
as  follows :  Hancock  was  a  dangerous  man.  When  drink- 
ing he  was  violent  and  turbulent,  but  when  sober  was 
peaceable.  His  feelings  towards  Doyal  had  been  for  some 
time  very  hostile.  A  week  previous  to  the  shooting,  he 
had  locked  Doyal  in  the  calaboose,  and  three  or  four  days 
before,  upon  Doyal's  speaking  to  him,  he  had  cursed  and 
abased  him,  and  stated  that  he  would  kill  him  if  he 
(Doyal)  spoke  to  him  again.  Just  before  the  killing  and 
near  the  scene  thereof,  Doyal  had  a  conversation  with  one 
or  two  people.  Just  after  he  left,  Hancock  came  down 
and  asked  what  Doyal  wag  talking  about.  The  person 
addressed  replied  that  it  was  about  a  well.  Hancock  re- 
sponded, "  You  know  well,  he  was  talking  about  me.  '* 
While  he  was  standing  there,  Doyal  came  out  of  a  saloon 
and  started  across  the  street.     Hancock  called  him  and 
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went  towards  him.  He  said  that  Doyal  must  take  back 
something  that  he  had  said;  that  he  (Hancock)  was  not 
then  on  duty,  and  it  would  be  man  and  man.  Doyal  de- 
clined to  retract,  and  started  away,  Hancock  following  and 
saying  that  it  had  to  be  settled.  Doyal  made  some  re- 
sponse, and  then  stopping  told  Hancock  to  let  him  alone. 
The  latter  insisted  upon  a  retraction  of  what  had  been  said, 
and  Doyal  declined.  Hancock  dropped  his  hand  under 
his  coat  on  or  near  his  hip  pocket.  Doyal  stepped  back 
one  or  two  paces  and  drew  his  pistol,  Hancock  advancing 
about  the  same  distance.  Doyal  fired  the  first  shot,  and 
Hancock  placed  his  hands  upon  his  stomach.  Doyal  then 
fired  the  second  shot  and  Hancock  turned  and  went  to- 
wards the  drug  store.  Johnson,  the  person  who  the  staters 
evidence  indicated  had  motioned  with  a  stick  to  Doyal, 
denied  that  he  did  so,  but  said  that  he  was  much  excited 
and  might  have  waved  the  stick  in  the  air ;  that  he  had 
taken  three  drinks,  but  was  not  drunk.  The  city  council 
of  Griffin  appropriated  $200.00  to  pay  counsel  fees  in  the 
prosecution  of  the  case.  Four  days  before  the  difficulty, 
Hancock  had  a  pistol  oiled  at  a  shop.  He  stated  that  he 
was  going  to  kill  some  damned  rascal,  and  that  the  shop- 
keeper would  hear  what  would  happen  pretty  soon. 

There  was  much  other  testimony  in  relation  to  the  char- 
axster  of  Hancock  and  tending  to  impeach  witnesses,  which 
is  not  material  here. 

The  statement  of  defendant  detailed  the  circumstances 
stated  in  the  evidence  on  his  behalf;  denied  making  any 
threats ;  asserted  the  violent  character  of  Hancock,  and 
that  insults  and  wrong  had  been  done  by  him  to  defendant ; 
that  he  obtained  the  pistol  from  the  bar-room  for  a  gentle- 
man who  wished  to  borrow  it ;  that  the  difficulty  happened 
substantially  as  stated  in  the  evidence  on  his  behalf;  that 
Hancock  was  advancing  with  his  hand  upon  his  pocket 
when  defendant  fired,  and  that  upon  Hancock^s  ceasing  to 
advance,  defendant  turned  his  pistol  so  as  not  to  strike  him 
with  the  second  shot ;  that  he  was  excited,  and  when  the 
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crowd  came  towards  him  in  the  alley,  he  started  oflF,  but 
stopped  and  voluntarily  surrendered  himself. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  on  various  grounds,  all  of  which  are  sufficiently 
stated  in  the  divisions  of  the  decision  where  they  are  dis- 
cussed, except  the  following : 

(10),  (11.)  Because  the  court  refused  to  allow  defend- 
ant's counsel  to  prove  specific  acts  of  violence,  cruelty  or 
turbulence  of  deceased,  in  order  to  illustrate  his  character; 
and  because  the  court,  on  objection  of  counsel  for  the  state, 
refused  to  allow  defendant's  counsel  to  recite  these  acts 
in  the  presence  of  the  jury. 

(18.)  Because  Wyley  Patrick,  the  father  of  the  mayor 
of  Griffin  (who  took  an  active  part  in  the  prosecution) 
went  into  the  room  where  the  jury  were,  and  talked  with 
-one  of  the  jurors  apart  from  his  fellows.  [The  affidavits 
produced  on  the  hearing  showed  that  on  the  first  day  the 
court  adjourned  before  the  jury  was  completed.  The 
jurors  who  had  been  selected  were  left  in  the  court  room. 
Patrick  came  into  the  court  room  and  inquired  if  court 
had  adjourned.  Receiving  no  answer,  he  sat  down  on  a 
bench  some  thirty  feet  from  the  jury.  He  then  went  up 
to  one  of  the  jurors  and  asked,  "  How  are  our  women 
getting  on  ?"  He  was  then  informed  that  he  must  leave 
the  room,  and  did  so,  stating  that  he  did  not  know  that  it 
was  any  harm  to  come  in.  He  was  intoxicated  at  the 
time.    The  verdict  was  in  no  way  afi'ected  by  his  presence.] 

(19),  (20.)  Because  of  newly  discovered  evidence.  [The 
object  of  the  newly  discovered  evidence  was  to  impeach 
witnesses  on  the  trial,  and  two  of  the  newly  discovered 
witnesses  were  desired  to  testify  to  a  conversation  between 
the  defendant,  themselves  and  another.  Defendant  knew 
that  they  were  present,  but  did  not  know  what  their  testi- 
mony would  be  until  after  the  trial.]  t 

(22.)  Because  the  jury  were  allowed  to  separate  after 
the  case  had  been  submitted  to  them.  [It  appeared  from 
the  affidavits  introduced,  that  the  jury  were  carried  to  a 
V  70-10 
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saloon  in  the  city  to  obtain  their  meals  wh 
in  progress.  The  saloon  was  divided  in 
were  separated  by  plank  partitions,  but  thi 
to  the  ceiling,  and  the  fronts  of  the  stalls  ■ 
jury  occupied  two  adjoining  stalls,  and  ; 
part  of  them  where  he  could  see  into  1 
door  of  the  restaurant  was  closed,  and  no  i 
to  enter  except  the  waiters,  and  they  di 
stalls.] 

The  motion  was  overruled,  and  the  defe 

Jaues  S.  Boynton,  for  plaintiff  in  error. 

0.  Andersos,  attorney  general ;  E.  W 
general ;  F.  D.  Dismdke  ;  J.  J.  Hubt  ;  Chai 
for  the  state. 

Kall,  Justice. 

Alfred  B.  Doyal  was  tried  for  the  offen 
the  February  adjourned  temi,  1882,  of 
rior  court,  and  found  guilty ;  whereupon 
tion  for  a  new  trial,  upon  the  various  groi 
forth,  which,  after  being  heard  and  consid( 
below,  was  overruled  and  denied.  To  th 
fusing  the  new  trial  exceptions  were 
writ  of  error  brought  to  this  court, 

1.  The  first  grounds  of  this  motion  whic 
eider,  are  those  which  relate  to  the  disquai 
tain  grand  jurors  who  belonged  to  the  p: 
the  bill  of  indictment  against  the  defenda 
and  council  of  Griffin  had  employed  counse 
prosecution,  Hancock,  the  party  slain,  beii 
lice  force  of  the  city  at  the  time  he  was  k 
the  members  of  the  city  council  were  on 
that  found  the  first  bill.  This  bill,  on  e 
licitor  general,  was,  by  order  the  court,  (j 
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order  to  that  effect  entered  on  the  minutes.  This  order 
stated  no  ground  upon  which  the  indictment  was  quashed ; 
a  subsequent  order,  however,  was  taken,  showing  that  it 
"was  quashed  because  certain  named  members  of  the  city 
council  who  had  emploj^ed  counsel  to  prosecute,  were  of 
the  panel  of  the  grand  jury  that  found  the  bill.  Upon 
the  panel  that  found  the  second  bill,  there  were  several 
jurors  who  resided  in  the  corporate  limits  and  who  were 
tax-payers.  Dpon  the  trial,  several  residents  of  the  city 
-were  put  upon  the  prisoner  as  jurors,  and  they,  as  well  as 
the  last  named  grand  jurors,  were  all  challenged  as  im- 
proper jurors,  because  of  their  liability  to  taxation  to  sat- 
isfy the  claims  of  the  attorneys  employed  by  the 
city  council  to  prosecute ;  in  short,  because  they  were 
from  this  fact  necessarily  interested  in  the  prosecution, 
and  were  not  omni  exceptione  raajores.  This  cause  of  chal- 
lenge was  overruled  by  the  court,  and  we  think  correctly. 
The  alleged  interest  of  these  jurors  was  so  minute  and  so  ex- 
tremely remote  as  to  be  imperceptible  and  almost  incon- 
ceivable. This  objection  because  of  interest  must  neces- 
sarily have  some  limits.  It  is  not  every  degree  of  interest 
that  will  disqualify;  and  hence  it  is  matter  of  determina- 
tion on  many  occasions  as  to  what  degree  of  interest  will 
be  sufficient  to  exclude  one  from  the  jury.  It  is  plain  that 
there  might  be  some  degree  of  remote  interest  in  the  sub- 
ject-matter that  ought  not  to  be  considered  as  rendering  a 
person  incompetent.  11  Ga.^  207,  221 ;  29  Ibid,^  105 ;  5 
Mass.  R.,  90;  7  Vt.,  169.  In  this  case,  it  was  not  shown 
that  the  jurors  had  been  called  upon,  nor  was  it  suggested 
that  they  ever  would  be  called  upon  to  pay  tax  to  aid  in 
this  prosecution;  or,  if  called  upon,  that  they  would  vol- 
untarily respond,  or  could  be  compelled  to  respond. 
Even  in  a  case  where  persons  associated  themselves 
together  to  prosecute  offenders  against  certain  laws, 
and  became  responsible  for  the  expenses,  according 
to  the  amount  of  their  subscriptions,  they  were  held 
competent  jurors,  if  they  had  not  paid  in  their  sub- 
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■criptions.     6  Gray,  343;  cited  Proffat  on  Jury  Trial, 
§169. 

2.  When  the  jurors  were  called,  and  before  they  were 
empanelled  and  put  upon  the  prisoner,  the  court  in- 
quired if  any  of  them  had  excuses  to  offer  why  they  should 
not  serve.  There  was  one  Kinard  on  the  jury  who  offered 
no  excuse  at  that  time,  but  remained  on  the  panel  put 
upon  the  prisoner  until  his  name  was  reached  and  called 
he  then  stated  to  tjie  court  that  he  was  over  sixty  years  of 
age  and  desired  to  be  excused;  whereupon  the  court,  of  its 
ewn  motion,  granted  his  request.  He  was  challenged  by 
neither  party,  the  state  nor  the  prisoner.  The  prisoner  alleges 
tliat  he  was  an  acceptable  juror,  and  that  he  had  exhausted 
mil  his  challenges  but  one  in  order  to  reach  him.  These 
facts  he  made  known  to  the  court,  ^.nd  protested  against 
Kinard  being  excused ;  but  notwithstanding  this,  the  court 
held  him  incompetent  to  serve,  and  excused  him.  To 
which  ruling  of  the  court  the  prisoner  excepted. 

'  That  a  person  over  sixty  years  of  age  is  not  a  qualified 
juror  is  evident  from  the  very  words  of  :he  Code,  §4681, 
par.  2  and  it  has  been  held  that  it  is  the  duty  of  the  court, 
if  apprised  of  the  fact  in  time,  to  excuse  liim.  Cochran  vs. 
The  Statey  20  6a,,  '752 ,  Buroughs  vs.  The  State,  33  7&.,  403. 

3.  Upon  being  arraigned,  the  prisoner  pleaded  that  there 
had  been  a  former  presentment  in  this  case,  in  which  a 
iiolle  prosequi  had  been  entered  at  the  instance  of  the 
5^olicitor  general,  and  without  his  consent  thereto,  which  he 
insisted  relieved  him  from  answering  to  the  ihdictment 
or  presentment  on  which  he  was  then  arraigned,  and  which 
had  been  found  subsequently  to  that  in  which  the  nolle 
prosequi  was  entered.  This  plea  was  demurred  to,  and 
the  demurrer  sustained^  and  error  is  assigned  thereon. 

It  is  urged  in  argument  that,  under  section  4649  of  the 
Code  of  1882,  it  was  not  proper  for  the  court  to  allow  the 
solicitor  general  to  enter  this  nolle  prosequi,  except  for 
some  fatal  defect  in  the  bill  of  indictment,  to  be  judged 
of  by  the  court,  in  which  case  the  presiding  judge  should 
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order  another  bill  of  indictment  to  be  forthwith  submitted 
to  the  grand  jnry ;  or  until  an  examination  of  the  case  had 
taken  place  in  open  court. 

These  provisions  of  the  law  are  merely  directory,  and 
were  intended  to  prevent  an  abuse  of  the  power  oi  enter- 
ing a  nolle  prosequi  by  the  solicitor  general.  They  are 
improperly  codified  with  what  was  section  4685  of  the 
Code  of  1863,  and  4555  of  the  Code  of  1868,  which  pro- 
vided that  no  nolle  prosequi  should  be  entered  after  the 
case  had  been  submitted  to  the  jury,  except  by  the  con- 
sent of  the  defendant.  This  was  evidently  intended  for 
the  protection  of  parties  accused  of  crime,  and  whenever 
their  right  to  have  a  jury  pass  upon  the  case,  after  being 
submitted  to  them,  has  been  violated,  by  causing  a  nolle 
prosequi  to  be  entered  without  their  consent,  this  court 
has  invariably  treated  it  as  an  acquittal.  The  cases  to 
this  effect  are  so  numerous,  and  the  principle  they  estab- 
lish so  plain,  that  it  would  be  a  waste  of  time  and  space 
to  cite  them.  The  solicitor  general,  by  Irwin's  Kevision, 
§415,  had  authority,  on  the  terms  prescribed  by  law,  to  enter 
B,  nolle  prosequi  on  indictment.  What  those  terms  were 
id  sufficiently  indicated  in  the  subsequent  clause  of  that 
section,  as  also  by  the  succeeding  section.  They  related,  as 
it  appears,  wholly  to  the  payment  of  the  costs  that  had 
accrued;  for  if  he  had  directly  or  indirectly  exacted  in 
money  or  other  valuable  thing  from  the  defendant  or  any- 
body else,  more  than  his  lawful  cost,  then  it  became  a 
subject-matter  for  investigation  by  the  grand  jury ;  and  If 
that  body  presented  him  for  having  received  more  than 
his  lawful  costs,  then  he  was  disqualified  from  further  dis- 
charging his  official  duties  until  a  trial  could  be  had  upon 
a  bill  of  indictment,  and  if  that  trial  resulted  in  his  con- 
viction, he  was  to  be  fined  and  imprisoned  at  the  discre- 
bon  of  the  court.  This  conviction  was  made  a  ground  of 
impeachment,  and  the  disqualification  consequent  upon 
this  action  was  made  to  continue  until  the  adjournment 
of  the  next  session  of  the  general  assembly. 
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Notwithstanding  these  stringent  provisions,  it  seems 
that  in  the  opinion  of  the  general  assembly  the  public  waa 
not  sufficiently  protected  from  this  abuse  of  power  by  the 
solicitor  general,  and  they  accordingly  passed  an  act  ap- 
proved October  28, 1870,  and  entitled  "an  act  to  repeal 
section  415  of  Irwin's  Revised  Code,  in  relation  to  entering 
nolle prosequis, "  etc.,  by  the  first  section  of  which  it  was 
enacted  that  no  nolle  prosequi  should  be  allowed,  except 
it  be  in  open  court,  for  some  fatal  defect  in  the  bill  of  in- 
dictment to  be  judged  of  by  the  court,  and  if  it  was  then 
allowed,  the  presiding  judge  should  order  another  bill  ol 
indictment  to  be  forthwith  submitted  to  the  grand  jury." 
(Acts,  1870,  p.  422.) 

By  some  singular  classification,  this  act  was,  by  the  codi- 
fiers  of  1873,  made  a  part  of  §4649  of  the  Code  that  year; 
but  in  1877,  the  legislature  passed  another  act  upon  this 
subject  (Acts,  p.  108),  which,  although  it  did  not  in  ex- 
press terms  repeal  the  act  of  1870,  yet,  as  it  seems  to  us, 
did  so  by  necessary  implication.  This  is  entitled  "  an  act 
to  allow  a  nolle  prosequi  to  be  entered  in  criminal  cases 
with  the  consent  of  the  court " ;  and  it  enacts  that  "a  nolle 
prosequi  may  be  entered  by  the  solicitor  general  in  any 
criminal  case,  with  the  consent  of  the  court,  after  an  ex- 
amination of  the  case  in  oi)en  court."  This  is  the  entire 
statute,  except  the  usual  repealing  cause. 

Notwithstanding  this  legislation,  section  415  of  Irwin's 
Revised  Code  appears  in  each  subsequent  edition  of  the 
Code  precisely  as  it  stands  there.  See  Codes  of  1873  and 
1882,  §380.  How  such  distinct  and  dissimilar  provisions 
as  those  which  regulated  the  conduct  of  a  court  official, 
and  such  as  were  designed  to  protect  the  rights  of  persons 
accused  of  offences,  could  have  been  united  in  the  same 
section  of  the  Code,  we  do  not  understand.  (See  some 
timely  and  judicious  observations  upon  this  subject  in  the 
report  of  the  Hon.  Logan  E.  Bleckley,  made  in  pursuance 
of  an  appointment  by  resolution  of  the  general  assembly, 
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approved  December  11, 1882,  to  examine  the  Oode  of  1882, 
etc.,  pp.  8-10.) 

We  know  of  no  instance  in  which  a  defendant  in  a  crim- 
inal case  has  ever  been  allowed  in  this  state  to  avail  him- 
self  of  a  departure  from  the  provisions  of  these  acts  respect- 
ing the  entry  of  a  7iolle  prosequi  by  the  court  or  the  soKci- 
tor  general,  as  a  defence  to  an  indictment,  except  in  the 
case  of  entering  the  nolle  prosequi  without  his  consent 
after  the  cause  has  been  submitted  to  a  jury.  This  latter, 
according  to  our  Code,  puts  him  in  "legal  jeopardy,"  and 
would  avail  him  under  that  plea ;  but  from  the  entry  of  a 
nolle  prosequi  under  different  circumstances,  no  such  effect 
follows.  In  a  case  where  a  jury  was  empanelled  and  sworn, 
and  the  state's  counsel  had  read  the  bill  of  indictment  and 
made  his  opening  remarks  to  the  jury,  but  in  which  there 
was  no  arraignment  and  plea,  the  prisoner  insisted 
that  he  could  not  be  convicted  on  account  of  this 
omission,  and  was  entitled  to  a  verdict  of  acquittal, 
the  court  below  allowed  a  nolle  prosequi  to  be  entered, 
and  detained  him  until  another  indictment  could  be  pre- 
ferred and  found ;  this  court,  upon  writ  of  error,  held 
that  there  was  no  en*or  in  the  proceeding ;  that  the  pris  • 
oner  was  never  in  jeopardy.  Harris,  J.,  delivering  the 
opinion,  said :  "  We  well  know  that,  by  the  Code,  a  nolle 
prosequi  cannot,  without  the  consent  of  the  accused,  be 
entered  on  an  indictment  after  a  case  has  been  submitted  to 
a  jury ;  but  we  decide  that  there  can  be  no  legal  submis- 
sion to  a  jury  until  after  arraignment  and  plea,  or  issue 
made.  Hence,  we  can  perceive  no  error  in  the  circuit 
judge  in  allowing  the  solicitor  general  to  enter  a 
nolle  prosequi  under  the  circumstances  of  this  case. 
Had  there  been  an  issue  as  the  law  requires  in  all 
criminal  cases,  and  one  juror  only  empanelled  and  sworn, 
the  case  would  then  have  been  submitted,  and  no 
nolle  prosequi  could  then  be  entered  as  of  right,  but  only 
with  the  consent  of  the  accused.  Then  the  jeopardy  of 
the  accused  begins,  and  not  till  then.    Whenever  a  juror 
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has  been  selected  and  sworn,  the  cause  must  proceed  to 
verdict,  unless  one  of  those  contingencies  should  oecuir 
provided  for  by  statute."  Bryans  vs.  The  State^  34  Oa.y. 
323,  325. 

That  there  is  no  such  plea  to  an  indictment  as  the  pen- 
dency of  a  former  indictment  in  thb  same  case,  or  as  autre- 
fois arraign^  we  are  well  satisfied ;  indeed,  this  was  express- 
ly so  ruled  in  the  case  of  The  King  v8  Swain  &  Jeffreys, 
Foster's  Crown  Law,  104,  105, 106,  citing  10  St  Tri.  36 ;. 
Cro.  Oar.,  147 ;  3  Bur.,  1468. 

4.  The  error  alleged  to  have  been  committed  by  the- 
court  as  set  forth  in  6th,  7th,  8th  and  17th  grounds  of  the 
motion  for  a  new  trial,  consists  in  allowing  the  testimony 
of  certain  witnesses,  over  defendant's  objection  properly 
made,  to  the  effect  that  Johnson,  who  was  standing  near 
when  the  killing  took  place,  motioned  toward  defendant 
with  a  stick ;  in  showing  how  the  motion  was  made ;  that 
defendant  was  facing  Johnson  while  he  was  making  the 
motion,  the  witness  not  being  able  to  state  whether  de- 
fendant saw  the  motion,  and  in  remarking  to  counsel  in 
the  presence  of  the  jury,  in  connection  with  this  testimony : 
"You  can  prove  any  thing  that  immediately  followed,  if  con- 
nected with  this  transaction — anything  said  or  done — any- 
thing stated  to  the  defendant  as  part  of  the  res  gestcB.^^ 

Whether  the  facts  testified,  constitute  any  part  of  the 
transaction  under  investigation,  it  is  not  material  to  de- 
termine. The  testimony  was  admissible,  because  the  oc- 
currence took  place  in  the  presence  of  the  defendant,  and 
he  seems  to  have  acted  upon  it.  That  he  was  in  a  situa- 
tion to  have  seen  what  was  done,  and  that  it  was  done  in 
connection  with  the  killing,  makes  it  competent.  65  Oa,. 
147.  Every  fact  or  circumstance  shedding  light  upon  the 
transaction  should  go  to  the  jury,  and  especially  such  facts- 
as  show  motive  for  the  crime  or  the  intent  with  which  it 
was  committed.  43  Oa.y  484.  The  act  admitted  here  wbb 
in  the  presence  of  the  defendant  and  directed  immediately 
towards  him,  and  in  that  it  differs  from  the  case  cited  from. 


FEBRUARY  TERM,  1888.  14T 

Ddyt^i  t»  The  State  of  Georgia. 

'*  ■     — — - —  I. 

53  Ga.<f  640.  Besides,  there  was  doubt  in  this  case  as  to 
the  participation  of  the  defendant  in  the  crime  and  as  to- 
the  motives  for  their  presence  at  the  scene  of  the  combat- 
For  similar  reasons  the  case  cited  by  the  able  and  inde- 
fatigable counsel  for  the  plaintiff  in  error  from  56  Oa.y, 
274.  is,  unfortunately  for  his  client,  not  more  in  point  than 
that  the  statement  of  a  witness  to  the  disaster  as  to  its  cause^ 
a  short  time  after  it  occurred,  made  out  of  the  presence  of 
the  defendant,  was  properly  rejected.  Besides,  it  was  ad- 
missible as  a  warning  to  fly,  and  as  part  and  parcel  of  the- 
flight  of  the  prisoner. 

5.  The  9th,  10th,  12th  and  14th  grounds  of  the  motion 
for  a  new  trial  relate  to  the  same  subject,  and  may,  there- 
fore, be  considered  together.  The  defendant  offered  to 
prove  by  sundry  witnesses  specific  acts  of  violence,  tur- 
bulence and  cruelty  on  the  part  of  the  deceased  to  his 
family  and  others,  in  order  to  show  his  desperate  and  dan- 
gerous character.  He  also  offered  to  show  his  character 
for  cruelty,  and  by  a  witness  that,  from  what  he  knew  of 
him,  deceased  was  a  turbulent  and  dangerous  man.  All 
this  testimony,  upon  objection  being  made,  was  rejected 
by  the  court.  It  has  been  ruled  that  general  character 
for  violence,  etc.,  cannot  be  established  by  proof  of  specific 
acts.  Keener  V8.  The  State^  18  Oa,^  194;  Pound  vs.  The 
Stat£,  43  (?a.,  128 ;  Wharton's  Cr.  Ev.,  §68,  and  many  cases 
cited  in  note  2. 

The  attorney  general  insists  that  "  the  true  rule  in  such 
cases  is,  that  the  defendant  can  offer  proof  that  deceased 
was  a  person  of  violent,  turbulent  and  dangerous  character 
only  where  it  is  shown,  prima  facie^  that  the  prisoner  had 
been  assailed  and  was  honestly  seeking  to  defend  himself"; 
and  from  a  close  and  careful  examination  of  the  author- 
ities, including  the  cases  heretofore  determined  by  this 
court,  our  conclusion  is,  that  the  limitation  here  contended 
for  is  neither  unreasonable  nor  improper,  but  is  in  accord 
with  the  well-settled  principles  of  the  law  in  relation  to 
self-defence.      Dr.  Wharton,  in  his   able,  accurate  and 
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learned  treatise  upon  criminal  evidence,  §§69  to  84  in- 
clusive, shows  that  this  limitation  is  adopted  wherever 
such  evidence  is  held  admissible,  in  more  than  twenty 
states  of  this  Union,  including  Georgia,  and  perhaps,  like- 
wise in  England.  In  section  69  of  his  work,  he  thus  states 
the  proposition :  "  The  general  principle,  then,  is  this :  not 
that  it  is  lawful  coolly  to  attack  and  kill  a  person  of  fero- 
•cious  and  bloodthirsty  character ;  for  it  is  as  much  murder 
in  such  manner  to  kill  the  most  desperate  of  men 
as  to  kill  the  most  inoffensive;  but  that,  whenever  it 
is  shown  that  a  person  honestly  and  non-negligently  be- 
lieved himself  attacked,  it  is  admissible  for  him  to  put  in 
•evidence  whatever  could  show  the  bona  Jldes  of  his  belief. 

♦  ♦  ♦  ^^He  must  first  prove  that  he  was  attacked; 
and  this  ground  being  laid,  it  is  legitimate  for  him  to  put 
in  evidence  whatever  would  show  he  had  reason  to  believe 
such  attack  to  be  felonious.''  Note  1  to  this  section  cites 
a  great  number  of  cases  sustaining  the  text.  This  author, 
iifter  reviewing  the  decisions  of  other  states,  says,  (section 
75):  ^'In  South  Carolina,  Georgia,  Alabama,  Kentucky, 
Tennessee  and  Mississippi,  we  have  rulings  to  the  same 
effect.  In  these  states,  the  practice  is  to  admit  evidence 
of  the  deceased's  character  for  ferocity,  in  all  cases  in 
which  the  defendant  is  shown  to  have  been  acting  in  self- 
defence."     (See  cases  cited  in  note  1.) 

In  Bowles  vs.  The  State,  68  Ala.',  335,  it  was  said  that  such 
-evidence  "is  not  receivable  when  there  is  nothing  in  the  con- 
duct of  the  deceased  at  the  time  of  the  killing  which  it  illus- 
trates." In  Monroe  vs.  The  State^  5  Oa.^  137,  Lumpkin,  J., 
speaking  for  the  court,  says :  "As  a  general  rule,  it  is  true  that 
the  slayer  can  derive  no  advantage  from  the  character  of 
the  deceased  for  violence,  provided  the  killing  took  place 
under  circumstances  that  showed  that  he  did  not  believe 
himself  in  danger."  Again,  in  Keener's  case,  18  Oa.^  223, 
the  same  enlightened  and  humane  jildge  quotes  with  ap- 
probation, and  adopts  the  decision  of  the  supreme  court  of 
Alabama,  in  Queensberry  vs.  The  State,  3  Stewart  and  Per- 
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ter,  308,  in  which  it  was  said  by  Lipscombe,  C.  J.,  who  de- 
livered the  opinion  :  "  It  is  an  acknowledged  principle  that 
if,  at  the  time  the  deadly  blow  was  inflicted,  the  person 
who  inflicts  has  well-founded  reasons  to  believe  himself 
in  imminent  peril,  without  having  by  his  fault  produced 
the  exigency,  that  such  killing  will  not  be  murder."  "  If 
the  killing  took  place  under  circumstances  that  could 
afford  the  slayer  no  reasonable  grounds  to  believe  himself 
in  peril,  he  could  derive  no  advantage  from  the  general 
character  of  the  deceased  for  turbulence  and  revenge."  In 
Haynes'  case,  17  6a.^  484,  Lumpkin,  J.,  again  says :  "It 
has  been  well  said  and  settled,  however,  that  before  the 
law  of  necessity  can  exist,  a  case  of  necessity  must  exist." 
In  Bench's  case,  25  Oa.^  701,  McDonald.  J.,  declared  it  the 
duty  of  the  judge  to  enlighten  the  juiy  upon  the  law  ap- 
plicable to  self-defence,  and  to  impress  upon  them  that  it 
is  not  every  danger  to  the  slayer  which  justifies  the  killing 
of  another ;  but  that  it  is  a  danger  to  his  life  so  great  that, 
in  order  to  save  his  own  life  at  the  time  of  the  killing,  the 
killing  of  the  other  was  absolutely  necessary." 

And  lastly,  in  Pound's  case,  43  G^a.,  128,  Lochrane,  C. 
J.,  speaking  for  the  court,  laid  down  the  rule  that  sucli  testi- 
mony was  "particularly  applicable  in  cases  of  self-defence." 

This  evidence  being  illegal,  the  court  should  not  have 
permitted  the  defendant's  counsel  to  state  for  any  purpose, 
in  the  presence  of  the  jur>\  what  he  expected  to  prove  as  to 
it  in  relation  to  the  matter.  The  course  of  the  court,  so  far 
from  being  objectionable,  as  claimed  in  the  11th  ground  of 
the  motion  for  a  new  trial,  is  rather  to  be  commended.  See 
Hall  V8.  StatSn  65  Ga.^  36. 

6.  The  charge  to  the  jury,  when  taken  in  connection  with 
the  explanations  given  them  in  the  preceding  part  of  it, 
the  various  grades  of  manslaughter  and  self-defence,  that 
*^  if  they  found  from  the  evidence  that  defendant  and  de- 
ceased met  and  a  rencontre  ensued  in  which  defendant 
drew  a  deadly  weapon  and  killed  deceased,  then  whether 
defendant  was  guilty  of  murder  or  manslaughter  would 
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depend  upon  their  finding  of  the  fact,  whether  the  killing 
was  done  with  malice  aforethought  or  not.  If  done  with 
malice  aforethought,  it  was  murder ;  if  not,  it  was  man- 
slaughter," was  substantially  correct  and  in  accordance 
with  the  decision  of  this  court  in  Roberts  vs.  The  StaUj  65 
Ga.,  430. 

7.  Nor,  under  the  facts  disclosed  by  this  record,  are  we 
able  to  perceive  any  error  in  the  charge  excepted  to,  when 
taken  in  connection  with  other  portions  of  the  charge  of 
the  court  as  shown  in  the  record,  that  "  before  the  defend- 
ant would  be  excused,  under  the  law,  for  killing  the  de- 
ceased, it  must  appear  from  the  evidence  that  at  the  time 
of  the  killing  the  danger  was  so  urgent  and  pressing  that 
the  killing  was  absolutely  necessary  to  save  defendant's 
life."  This  is  almost  the  identical  language  used  by  this 
court  in  Hinch  vs.  The  State^  25  Oa.^  699,  and  of  the  Code, 
§4333 ;  especially  is  this  true  where  defendant  took  no  ex- 
ception to  that  portion  of  the  charge  which  follows  in  im- 
mediate connection  with  the  foregoing,  viz :  that  it  was 
also  incumbent  upon  him  tc  make  it  appear  that  the  de- 
ceased was  the  assailant,  or  that  he,  defendant,  had  really 
and  in  good  faith  endeavored  to  decline  any  further  strug- 
gle before  the  mortal  blow  was  given.     Ih. 

8.  There  is  nothing  in  the  18th  ground  of  the  motion  for 
a  new  trial.  Patrick's  intrusion  into  the  court  room, 
where  the  portion  of  the  jury  that  had  then  been  selected 
were  confined,  was  accidental  and  almost  momentary. 
He  remained  only  a  sufficient  length  of  time  to  address  to 
some  of  the  jury  a  few  idle  and  irrelevant  inquiries,  which 
had  no  relation  to  the  case,  and  none  of  which  were  noticed 
or  responded  to  by  any  of  the  jurors.  Upon  being  told 
by  the  bailiff  that  it  was  improper  for  him  to  be  there,  or 
to  converse  with  the  jury,  he  desisted  and  left  imme- 
diately, although  he  was  very  drunk  at  the  time.  The 
ten  jurors  who  had  been  selected  testified  by  affidavit  to 
these  facts,  and  further  swore  that  this  intrusion  had  no 
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influence  upon  their  finding.    We  are  satisfied  that  no 
-wrong  vas  either  intended  or  done  to  the  defendant. 

9.  The  grounds  in  the  motion  m  relation  to  the  bailiff's 
sleeping  in  the  jury  room  at  night  and  his  interoouse  with 
them  or  absence  from  them  during  their  meals,  are  not 
sustained  by  the  affidavits  in  the  case.  True  he  slept 
in  the  room  with  them  every  night  during  the  trial,  until 
after  the  final  charge  of  the  court  they  retired  to  deliberate 
thereon,  but  he  did  not  converse  with  them,  nor  did  they 
<X)nverse  among  themselves  in  his  presence  or  hearing 
about  the  case;  he  refrained  from  any  such  conversation, 
and  instructed  them  to  do  so.  The  testimony  taken  by 
affidavits  conclusively  shows  that  they  were  never  sepa- 
rated from  each  other,  nor  were  they  out  of  his  presence 
during  meal  times,  and  that  they  saw  no  one  else  except  the 
iFaiters  who  furnished  their  meals.  Westmoreland  vs. 
Stat€y  45  Oa.^  225;  Jones  vs.  State^  68  Oa,^  760. 

10.  The  remaining  grounds  which  we  shall  notice 
specially,  relate  to  alleged  new^ly  discovered  evidence. 
Upon  which  we  remark,  that  the  portion  thereof  which 
related  to  the  testimony  of  the  witness,  Doe,  was  not  newly 
discovered,  so  far  as  the  defendant  was  'concerned.  He 
knew  it  all  the  time ;  he  was  aware  that  his  affiant  was 
present  at  the  conversation  to  which  Doe  had  testified,  but 
he  had  never  heard  the  Affiant's  version  of  the  conversa- 
tion until  the  trial  was  over,  and  at  the  trial  did  not  know 
what  he  would  swear  as  to  the  same ;  but,  although  he 
knew  this  man  was  present,  and  although  it  seems  he  was 
accessible,  he  made  no  effort  to  procure  his  attendance  as 
a  witness  at  the  trial. 

The  newly  discovered  evidence  set  forth  in  the  affidavits 
-of  Leach  and  Blanton  was  of  doubtful  competency;  if 
present,  it  could  have  contradicted  the  witness  Gaddy  only 
upon  an  immaterial  point.  But  the  evidence  in  both  cases 
<5ould  have  been  received  for  the  single  purpose  of  im- 
peaching the   witness  named,  and  a  new  trial  is  never 
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granted  where  the  evidence  discovered  can  be  used  only 
for  that  purpose.     Dohhs  vs.  The  State^  66  Oa.^  754. 

11.  The  remaining  grounds  of  the  motion,  that  the  ver- 
dict was  contrary  to  evidence,  decidedly  and  strongly^ 
against  the  weight  of  evidence,  and  without  evidence  io 
support  it,  and  that  it  was  contrary  to  law  and  the  charge 
of  the  court,  were  not  insisted  upon  here,  and  we  regret  to 
say  that  had  they  been  urged,  they  would  have  been  of  no 
avail.  A  thorough  and  carefal  examination  of  the  testi- 
mony satisfies  us  that  the  verdict  was  proper,  and  we  i  r€ 
constrained  to  order  the  judgment  afurmed. 

Judgment  aflSrmed. 


Maxwell  vs,  Hoppie  et  al. 

[This  case  was  brought  forward  from  the  last  term  uoder  §4271  (a)  or  the  Code.] 

1.  A  grantor  executed  a  deed  whereby,  in  consideration  of  tendollais 
and  of  the  love  he  had  toward  his  wife  and  children,  he  conveyed 
to  the  wife  certain  real  estate  for  and  during  her  natural  life,  and 
after  her  death  to  go  to  tlie  above  named  children,  and  such  other 
children  as  she  might  then  have  living,  by  him,  share  and  share 
alike,  their  heirs  and  assigns,  etc.  The  habendom  clause  was  to 
have  and  to  hold  to  the  wife  for  life  and  after  her  death  to  the 
children  living  at  the  time  of  her  death,  by  the  grantor ;  and  in  case 
of  her  death  without  leaving  childrgn,  to  revert  to  the  grantor,  his 
heirs  and  assigns.  It  then  proceeded  as  follows:  "With  the 
power  and  right  of  the  said  James  E.  Butler  to  act  as  the  trustee 
for  his  said  wife  and  children,  and  as  such  trustee  to  manage  and 
control  said  proi)erty,  subject  to  the  trust  aforesaid,  and  to  collect 
tlie  rents,  issues  and  profits  accruing  from  the  above  described 
property,  and  to  expend  the  same  in  the  support  and  the  m&inten- 
ance  and  education  of  said  wife  and  children,  and  should  any  sur- 
plus remain,  to  re-invest  the  same  in  such  other  property,  subject 
to  the  above  described  trusts  and  limitations,  as  he  shall  deem, 
most  for  the  interest  of  said  tnist  estate,  and  with  power  and 
authority  to  the  said  Elizabeth  C.  Butler  (the  wife)  to  change  said 
trusteeship  and  select  another,  upon  application  to  the  chancel- 
lor.''   The  warranty  was  to  the  wife  and  children  of  the  grantor  t 

"Held,  that  such  a  deed  created  a  trust,  or  charge  in  the  nature  of  a 
trust,  upon  the  life  estate  of  the  wife  for  the  maintenance,  support 
and  education  of  the  children. 
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(a.)  Under  this  deed  the  wife  coold  not  manage  and  control  the  prop- 
erty, but  it  was  the  duty  of  the  husband  as  trustee  to  collect  the- 
rents,  issues  and  profits,  to  expend  the  same  for  the  maintenance 
and  support  of  the  wife  and  children  and  the  education  of  the  lat- 
ter, and  to  invest  the  surplus,  if  any  remained,  in  such  property 
as  he  might  deem  most  for  the  interest  of  the  estate,  upon  the 
same  trusts  and  limitations  as  those  contained  in  the  deed. 

(6.)  The  power  to  change  the  trustee  with  the  approval  of  the  chan- 
cellor does  not  affect  the  construction  of  the  deed.  Such  power 
could  have  oeen  exercised  without  any  express  reservation  for  that 
purpose. 

2.  If  two  clauses  be  utterly  inconsistent,  the  former  must  prevail,  but 
the  intentions  of  the  parties  from  the  whole  instrument  should,  if 
possible,  be  ascertained  and  carried  into  effect.  The  doctrine  of 
repugnant  clauses  is  not  favored. 

(a. )  This  case  differs  from  that  in  32  Oa.,  588,  and  from  the  obiter  dic- 
tum in  56  Ga.,  170. 

3.  No  ambiguity  requiring  explanation  by  parol  was  presented  by^ 
this  deed ;  and  it  would  be  improper  to  create  an  ambiguity  by 
parol  for  the  purpose  of  explaining  it. 

4.  It  follows  from  the  above  that  the  power  and  right  of  the  trustee 
were  not  subservient  to  his  wife's  legal  estate  for  life,  nor  were 
they  personal  and  attended  with  no  duty  to  the  children. 

Febroary  20, 1883. 

« 

Deeds.  Trusts.  Estates.  Before  H.  K.  McCat,  Esq.^ 
Judge  pro  hoc  vice.  Fulton  County.  At  Chambers.  June 
6, 1882. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add,  in  connection  with  the  third  division  thereof^ 
that  the  bill  of  exceptions  states  that  "  such  portions  of 
the  affidavits  as  appear  as  exhibits  to  the  bill  and  answer 
as  were  not  considered  by  the  judge  on  objection  are  en- 
closed in  brackets. "  On  turning  to  the  record,  no  part  of 
the  affidavit  appears  to  be  so  enclosed,  but  from  the  argu- 
ment and  briefs  of  counsel  it  may  be  gathered  that  the 
judge  refused  to  consider  evidence  as  to  certain  directions 
claimed  to  have  been  given  to  J.  S.  Smith,  the  father  of  Mrs. 
Butler,  by  J,  E.  Butler,  to  the  effect  that  Smith  should 
iiave  the  deed  made  to  Mrs.  Butler  for  life  with  remainder 
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to  her  children;  also  evidence  of  declarations  made  by 
Butler  after  the  deed  was  executed,  stating  its  legal  effect. 

HoPEms  &  Olenv  ;  L.  E.  Blecelet,  for  plaintiff  in  error. 

Hoes  Smith  ;  A.  C.  Kins,  for  defendants. 

Hail,  Justice. 

In  order  to  settle  a  difficulty  between  himself  and  Tife, 
and  to  induce  her,  after  a  separation  brought  about  by  hi* 
irregular  habits,  to  return,  and  for  the  purpose  of  making 
provision  for  the  maintenance  and  support  of  the  family 
and  the  education  of  their  children,  james  E.  Butler,  on 
the  29th  day  of  September,  1869,  executed  and  delivered 
a  deed  whereby,  in  consideration  of  ten  dollars  and  of  the 
Jove  he  bore  to  his  said  wife  and  their  two  children,  Katie 
and  Lizzie,  he  conveyed  to  the  wife  certain  real  estate  for 
and  during  her  natural  life,  and  after  her  death  to  the 
above  named  children  and  such  other  children  as  she  may 
then  have  living,  by  him  (her  present  husband),  share  and 
■share  alike,  their  heirs  and  assigns,  etc.  This  is  the  whole 
substance  of  tlie  premises  of  the  deed.  The  habendum  is 
as  follows: 

"To  have  and  to  hold  the  above  granted  parcels  of  land  and  preni- 
"iees,  togetiier  with  all  and  eingular  the  rights,  members  and  appur 
'enances  thereof,  to  the  same  in  any  manner  being  or  belongiDg,  M 
the  said  Elizabeth  C.  Butler  for  and  duilngher  natural  lite,  andtftei 
her  death  to  said  above  named  children,  and  such  other  children  u 
ehe  may  have  living  at  the  time  of  her  death  by  her  said  present  bus- 
band,  Hhare  and  share  alike,  and  If  she  shall  die  leading  no  children 
or  child  living  at  the  time  of  her  death  by  lier  present  husband,  then 
and  in  that  event  the  said  deneribed  property  shall  revert  to  the  said 
James  E.  Butler,  his  heirs  and  assignn,  with  the  power  and  rightol 
the  said  James  E.  Butler,  to  actk;  the  trustee  for  his  said  wife  aadctul- 
dren,  an<t  as  such  trustee  to  mani^  and  control  said  property,  sub- 
ject to  the  trust  aforesaid,  and  to  collect  the  rente,  issues  and  profits 
uccniing.from  the  above  described  property,  and  to  expend  the  ssme 
in  the  support  and  the  maintenanre  and  education  of  his  said  wile 
and  children,  and  should  any  surplus  remain,  to  re-invest  the  s«fl» 
in  aoch  other  property  subject  to  Uie  above  described  trust  and  limit*' 


FEBRUARY  TERM,  1883.  166 

Maxwell  vt.  Hoppie  et  al, 

Hoxis,  as  he  shall  de^m  most  for  the  interest  of  said  trust  estate,  and 
ipnth  power  and  authority  to  the  said  Elizabeth  C.  Butler  to  change 
said  trusteeship  and  select  another  upon  application  to  the  chan- 
-cellor." 

Immediately  succeeding  is  this  warranty  of  title : 

''And  the  said  James  E.  Butler,  for  himself  and  his  heirs  and 
:assigns  and  adminstrators,  the  said  granted  premises  to  his  said  wife 
and  children,  will  warrant  and  forever  defend  the  right  and  title 
thereof  against  themselves  and  all  other  persons  by  virtue  of  these 
3>re8ents." 

After  the  execution  of  this  deed,  these  parties  had  an- 
other child,  a  son,  born  to  them.  James  E.  Butler  died 
leaving  his  wife  and  these  three  children,  all  of  whom  are 
minors,  still  in  life,  surviving  him.  The  wife  adminis- 
tered upon  his  estate,  and  has  lately  married  Dr.  George 
T.  Maxwell.  After  this  marriage,  Katie  left  the  house  of  her 
mother,  and  against  the  mother's  consent  married  George 
E.  Hoppie ;  upon  this  marriage,  her  mother  refused  to 
iumish  her  any  support  from  the  income  derived  from  the 
property  thus  conveyed.  James  E.  Butler  managed  the 
property  under  the  provisions  of  the  deed  while  he  lived. 
Mrs.  Hoppie,  by  her  husband  and  next  friend,  filed  this 
bill  against  Mrs.  Maxwell,  in  which  she  alleged  various 
acts  of  waste  and  mismanagement  of  the  property,  and 
that  the  conveyance  in  question  created  a  trust  estate 
•daring  the  life  of  Mrs.  Maxwell  for  the  benefit  of  herself 
and  her  children  by  her  former  husband,  and  at  her  death 
that  the  fee  vested  in  the  said  children.  She  asked  and 
obtained  for  herself,  her  minor  sister  and  brother,  who  by 
subsequent  amendment  were  with  her  made  parties  to  the 
bill,  an  order  for  injunction  restraining  Mrs.  Maxwell  from 
interfering  with  or  managing  the  property,  and  also  the 
apx>ointment  of  a  receiver.  To  this  decree  Mrs.  Maxwell 
•excepted,  and  now  prosecutes  this  writ  of  error  to  reverse 
it.    She  alleges  that  the  judgment  below  was  erroneous: 

(1.)  Because  the  deed  in  question  created  no  trust  estate 
at  all,  either  in  favor  of  herself  or  of  the  children ;  that 
it  conveyed  to  her  an  unincumbered  and  unconditional 

^      V  70-11 
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estate  for  life,  with  remainder  to  such  children  by  her 
former  husband,  James  £•  Butler,  as  should  be  living  at 
her  death. 

(2.)  That  the  power  and  right  reserved  by  the  deed  to- 
James  £.  Butler  to  manage  and  control  the  property,  to 
collect,  expend  and  invest  the  income,  was  subservient  to- 
her  legal  estate  for  life;  that  it  was  personal  and  dis- 
cretionary; attended  with  no  duty  to  the  children,  was- 
not  acquired  by  the  deed,  but  existed  "  far  more  amply  "" 
before  than  afterwards ;  that  he  did  not  take  the  property 
from  another,  but  had  it  himself,  and  with  it  all  the  right 
and  power,  and  more  too,  than  the  conveyance  specifies; 
and  that  the  previously  existing  right  and  power  was  pre- 
cisely the  same,  only  much  broader  than  such  as  the  in- 
strument had  enumerated. 

(3.)  If  there  was  a  duty  imposed  upon  him  by  the  deed^ 
attended  with  a  right  in  the  children,  both  the  right  and 
duty  were  inconsistent  with  the  estate  conveyed  in  the 
premises,  and  the  rule  that  the  subsequent  clause  was 
void,  where  the  same  deed  contained  repugnant  clauses^ 
prevailed. 

These  were  the  only  questions  insisted  upon  before  us 
at  the  argument,  and  if  the  positions  taken  are  well  founded, 
they  are  decisive  of  the  case.  But,  notwithstanding  the 
difficulties  raised  by  the  earnest,  ingenious  and  plausible 
argument  of  her  eminent  counsel,  we  are  satisfied  that 
neither  one  of  these  positions,  however  sound  as  abstract 
principles,  can  be  made  applicable  to  the  facts  and  circum- 
stances of  this  case. 

1.  The  support  of  these  complainants  is  either  a  trust,  or 
a  charge  in  the  nature  of  a  trust,  upon  this  life  estate  of 
the  defendant.  This  follows  from  the  terms  of  the  instru- 
ment irrespective  of  the  circumstances  that  led  to  and  at- 
tended the  transaction.  In  Foley  vs.  Parry,  2  Mylne 
&  K.,  138  (7  Eng.  Oh.  R,  138),  it  was  held  <^t^  "where 
a  testator  gave  his  real  estate  and  also  his  uesiduaijr 
propertv  to  his  wife  for  life,  with  remainder  to  aa  iaimab 
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great  nephew  for  life,  a  statement  in  the  will  that  it  was  his 
particular  wish  and  request  that  his  wife  and  the  infant's 
grandfather  would  superintend  and  take  care  of  the  infaflt's 
education,  so  as  to  fit  him  for  any  respectable  profession  or 
employinent,  was  held,  under  the  circumstances,  and  upon 
the  effect  of  the  whole  instrument,  to  charge  the  main- 
tenance and  education  of  the  infant  upon  the  interest  taken 
by  the  testator's  widow  under  the  will. "  "  The  words,  " 
Brougham,  Ld.  Ch.,  in  pronouncing  this  decree,  "  though 
abundantly  strong  as  regards  the  requisition,  are  feeble  as 
regards  maintenance ;  and  are  susceptible,  though  barely 
susceptible,  of  a  diiferent  construction,  namely,  as  intended 
only  to  intrust  the  widow  and  grandfather  with  a  general 
superintendence  in  the  nature  of  guardianship,  which  by 
law  the  testator  could  not  formally  and  absolutely  create. 
But  the  court  is  not  confined  to  the  particular  clause.  It 
is  entitled  to  look  through  the  whole  instrument,  and  if  it 
appears  from  the  whole  that  the  maker  could  have  had 
but  one  intention,  thai  is  to  say,  if  he  cannot  without 
straining  after  a  possibility,  be  supposed  to  have  had  any 
other  meaning  in  the  words  used  than  to  express  a  wish 
or  desire  that  the  devisee  should  perform  a  given  duty  by 
means  of  the  fund  given,  that  fund  is  as  much  affected 
with  a  trust  as  if  the  most  precise  and  formal  words  had 
been  employed.  It  is  impossible  to  read  this  will,  and 
weigh  the  whole  of  its  contents,  without  coming  to  the 
conclusion  that  the  testator  wished,  that  is,  directed  his 
nephew  to  be  maintained  and  educated  by  his  wife ;  and 
I  think  he  only  comprehended  the  grandfather  in  the 
recommendation  with  a  view  to  obtaining  for  his  widow 
the  assistance  of  that  male  relative  of  the  infant  in  per- 
forming these  offices,  the  expense  of  which  the  widow  was 
to  pay  out  of  her  legacy."  His  Lordship  then  proceeds  to 
give  cases  in  which  trusts  have  been  raised  and  charges 
imposed  by  words  much  less  strong  and  precise  than  those 
here  employed,  such  as  "  desire, "  "  request, "  "  recom- 
mend,'' nay,  even  **  authorize  and  empower, ''  which  he 
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declares  '^sufficient  to  impose  an  obligation  which  the 
court  will  enforce. " 

•Again,  '^  where  testator  bequeathed  to  his  executors  all 
his  freehold  estates,  annuities,  moneys  out  upon  security 
to  interest,  and  every  of  them  in  trust  to  permit  his  wife, 
M.,  to  receive  the  rents,  issues,  income,  profits  and  pro- 
ceeds thereof  for  her  own  use  and  benefit,  and  for  the 
maintenance  and  education  of  his  children,  naming  them,  so 
long  as  his  wife  should  continue  his  widow ;  and  in  case 
she  should  marry,  to  pay  her  an  annuity  of  £100  per  an- 
num; and  subject  to  such  trusts,  in  trust,  after  the  decease 
or  marriage  of  M.,  for  his  said  children,  in  equal  shares, 
when  and  as  they  attain  the  age  of  twenty-one ;  it  was 
held  that  a  trust  was  constituted  of  a  sufficient  part  of  the 
income  of  the  property  for  the  maintenance  and  education 
of  the  children,  and  that  such  trust  was  capable  of  contin- 
uance beyond  the  period  of  a  son  attaining  twenty-one,  or 
a  daughter  attaining  that  age,  or  marrying;  and  being 
of  opinion  that  a  discretionary  power  as  to  the  mode  of 
executing  the  trusts  was  given  M.,  the  wife,  the  court 
directed  inquiries  for  the  purpose  of  ascertaining  how 
such  discretionary  power  had  been  and  how  it  ought  to  be 
exercised."  2  Younge  and  Ooll.  363,  (21  Eng.  Oh.  K, 
862). 

No  formal  words  are  necessary  to  create  a  trust  estate. 
Wherever  a  manifest  intention  is  exhibited  that  another 
person  shall  have  the  benefit  of  the  property,  the  grantee 
shaU  be  declared  a  trustee.  Code,  §2305.  Precatoiy  or 
recommendatory  words  will  create  a  trust  if  they  are  suffi- 
ciently imperative  to  show  that  it  is  not  left  discretional}' 
with  the  party  to  act  or  not,  and  if  the  subject-matter  of 
the  trust  is  defined  with  sufficient  certainty,  and  if  the  ob- 
ject is  also  defined  with  certainty,  and  the  mode  in  which 
the  trust  is  to  be  executed.    Code,  §2318. 

Any  agreement  or  contract  in  writing  made  by  a  person 
having  the  power  of  disposal  over  property,  whereby  such 
person  agrees  or  directs  that  a  particular  parcel  of  prop- 
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erty  or  a  certain  fund  shall  be  held  or  dealt  with  in  a  par- 
ticular manner  for  the  benefit  of  another,  in  a  court  of 
equity  raises  a  trust  in  favor  of  such  other  person  .against 
the  person  making  such  agreement,  or  any  other  person 
claiming  under  him  voluntarily  or  with  notice,  1  Perry  on 
Trusts  §82.  "  Indeed,  as  a  general  rule,  any  order,  writing 
or  act,  by  which  a  fund  is  appropriated  to  any  particular 
purpose,  amounts  to  an  equitable  assignment  of  that  fund. 
2  Spence,  860,  and  cases  there  cited  in  note  (d). 

This  court  in  Hunter  vs.  Stemhridge^  12  Qa.^  192,  held 
that  where  a  testator  by  his  will  devised  to  his  son  Henry 
the  plantation  whereon  he  lived,  in  fee,  and  after  bequeath- 
ing a  negro  woman  to  his  wife  during  her  life,  used  the 
following  words :  "  and  I  also  allow  my  son  Henry  to  give 
her  a  support  off  my  plantation  during  her  life  time,"  that 
the  testator  used  the  word  "  allow  "  as  expressive  of  his 
intention,  that  his  said  son  should  support  the  wife  during 
her  life,  off  the  plantation,  and  that  Henry  took  the  same 
under  the  will  subject  to  that  charge,  which  a  court  of 
equity  will  enforce.''  It  is  immaterial  that  all  the 
foregoing  were  cases  arising  under  wills.  The  sections 
quoted  above  from  our  Code  do  not  confine  the  rules 
Uierein  prescribed  to  wills,  but  apply  them  to  all  contracts 
or  agreements,  and  other  transactions  by  which  a  trust  is 
declared  in  writing. 

In  the  case  before  us  the  intention  of  the  parties  to  fix 
this  charge  upon  the  wife's  life  estate  is  too  clear  to  ad- 
mit of  doubt.  The  trustee  is  required  in  express  terms  to 
manage  and  control  the  property  for  the  wife  and  children* 
subject  to  the  trusts  of  the  deed ;  to  collect  the  rents,  issues 
and  profits  accruing  from  the  property ;  to  expend  the  same 
for  the  maintenance  and  support  of  the  wife  and  children, 
and  for  the  education  of  the  latter.  And  after  these  ob- 
jects were  accomplished,  then  it  was  his  duty  to  invest 
any  surplus  that  remained,  in  such  other  property  as  he 
should  deem  most  for  the  interest  of  the  estate,  upon  the 
same  trusts  and  limitations  as  those  contained  in  the  deed. 
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The  wife  was  not  tlie  manager  and  control!^  txf  the  prop- 
erty,  but  tiie  husbttnd  as  trustee  was ;  she  had  ito  power 
ever  it^  and  could  only  get  the  benefit  designed  for  her  aind 
the  children  through  the  trustee,  it  is  true,  the  power 
and  authority  were  reserved  to  her  of  changing  the  tnnslee 
smd  selecting  another,  upon  application  to  the  chancellor ; 
that  is,  as  we  take  it,  if  ike  dianc^lor  approved  the  change 
and  selection,  then  it  might  be  done,  otherwise  aot, — a 
power  which  would  have  been  exercised  by  the  chmoetlor, 
at  the  instance  of  any  one  interested  in  the  trust,  inde- 
pendent of  the  reservation.  All  this  clearly  shows  that 
there  never  was  the  slightest  expectation  or  intentioa  of 
entrusting  her  with  the  control  and  disposition  a(  the  prop* 
erty  itself,  or  of  the  entire  income  arising  therefrom;  this 
pertained  exclusively  to  the  trustee,  whether  he  was  ihe 
husband  or  some  one  else  appointed  with  the  approbation 
of  the  chancellor.  The  property  and  its  income  was^  from 
the  commencement,  under  the  protection  and  control  of 
the  court  of  equity. 

2.  We  shall  next  consider  whether  there  is  anything  in 
the  charge  or  incumbrance  which  this  trust  imposes  upon 
the  estate  conveyed  to  the  wife  which  makes  it  repugnant 
to  that  estate,  and  consequently  void. 

The  cardinal  rule  in  the  construction  of  contracts  is  to 
ascertain  the  intention  of  the  parties;  and  if  that  intention 
is  clear  and  contravenes  no  rule  of  law,  and  tiiere  are 
erufficient  words  to  arrive  at  it,  then  it  is  to  be  enforced 
irrespective  of  all  technical  or  arbitrary  rules  of  construc- 
tion. Code,  §2755.  Now,  what  are  the  rules  to  which  we 
may  resort  for  the  purpose  of  ascertaining  and  interpreting 
this  intention?  The  first  which  we  shall  invoke  is  this: 
that  the  construction  which  will  uphold  a  contract  in  lAdie 
and  in  every  part  is  to  be  preferred,  and  the  ^ole  con- 
tract should  be  looked  to  in  arriving  at  the  construction  of 
any  part.  Oode,  §2757,  par.  3.  The  rules  of  grammatical 
construction  usually  govern,  but  to  effectuate  the  intention 
tihey  may  be  disregarded;  sentenoes  aaad  woids  May  be 
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^fwaFposed  and  ooojanctioiiB  aubstitHted  for  each  other. 
In  eoLtroma  oaaes  of  amUgoity,  where  the  instrument  as 
it  Btaniis  ia  without  Aieanine,  words  may  be  suppUed  (i&, 
pae.i(«.} 

Sveiy  xnavri«ce  eontract,  made  in  conten^lation  of 
marriacei  shall  be  liberally  construed  to  carry  into  effect 
the  -intention  of  the  parties,  and  no  want  6{  form  or  tech- 
nical ei^pression  shall  invalidate  the  same.  Oode,  §1777. 
Why  nay  not  the  same  benignant  and  indulgent  role  of 
intei^retatioa  be  applied  to  a  post-nuptial  settlement,  espe- 
^ally  when  that  s^ttlement  is  made  to  end  family  disputes 
and  to  aecure  domestic  quiet  ?  The  husband  is  authorized 
by  express  provision  of  law,  at  any  time  during  the  co- 
verture, to  convey  through  trustees,  or  directly  to  his  wife, 
any  property  to  which  he  has  title,  subject  to  the  rights  of 
prior  purchasers  or  creditors  without  notice.    Code,  §1776. 

So  hard  does  the  law  strive  to  carry  out  the  lawful  inten- 
tion of  parties  to  contracts,  that  it  will  never  resort  to  the 
doctrine  of  repugnant  clauses  in  a  deed  and  declare  the 
latter  void,  except  in  cases  of  absolute  necessity.  If  two 
clauses  in  a  deed  be  utterly  inconsistent,  the  former  must 
prevail,  but  the  intention  of  the  parties,  from  the  whole 
instrument,  should,  if  possible,  be  ascertained  and  carried 
into  effect.    Code,  §2697. 

Two  cases  decided  by  this  court,  have  been  eited  as 
in  point  for  their  position  by  the  counsel  for  plaintiff 
in  error;  the  first  is  Daniel  et  al.  vs.  Veal^  82  Oa,^ 
-588.  There  an  absolute  deed  of  gift  had  been  made 
to  a  slave,  and  the  donor  by  a  subsequent  clause  in  the 
^eed  reserved  to  himself  the  right  of  revoking  the  gift. 
It  was  held  that  this  reservation  was  irreconcilably  repug- 
nant to  the  operative  part  of  the  deed ;  was  incompatible 
with  the  estate  conveyed,  and  being  subsequent  thereto 
was  voidr  In  delivering  the  opinion  in  this  case,  Jenkins, 
J.,  quotes  with  approbation  from  Shepp.,  Touch.  88 :  "  In 
« deed,  if  tfiere  be  two  clauses  so  totally  repugnant  that 
Uiey  csjuiet  stand  together,  the  first  shall  be  received  and 
the  last  rejected.'^    This  decision  was  rendered  in  1861, 
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prior  to  the  time  when  the  Oode  went  into  operation,  and 
before  the  liberal  method  of  dealing  with  such  transactions 
which  it  requires  had  gone  into  effect,  yet,  the  learned 
judge  in  the  conclusion  of  his  decision  says:  ^^  It  can  b& 
scarcely  necessary  to  add,  that  we  decide  this  case  upon 
common  law  principles,  regarding  it  entirely  dehors  the 
statute  of  uses  and  the  construction  given  to  that  statute 
in  equity,"  which  we  now  hold  is  the  rule  recognized  by 
our  Oode.  The  other  case  quoted,  56  Ga.j  170,  must  have 
been  cited  on  account  of  an  obiter  dictum  of  Bleckley,  J., 
who  delivered  the  opinion,  and  who  says  arguendo:  "And 
if  the  power  of  sale  is  inconsistent  with  that  construction, 
it  is  inconsistent  with  the  estate  conveyed ;  and  being  a 
reservation  contrary  to  the  grant,  and  not  preceding  but 
following  the  words  of  the  conveyance,  it  should  be  deemed 
subordinate,  and,  if  necessary,  be  declared  void."  The 
legal  title  was  in  the  trustee  in  that  case,  and  the  power 
of  sale,  which  was  never  exercised,  was  in  the  cestui  ^ 
trusty  and  the  entire  instrument  received  such  a  construction 
as  to  avoid  the  repugnancy  which,  under  different  treat- 
ment, would  have  resulted. 

We  know  of  no  case  in  which  a  charge  or  incumbrance^ 
by  way  of  trust  imposed  by  the  same  deed  upon  the  estate^ 
though  occurring  in  a  subsequent  part  thereof,  has  been 
held  to  be  so  incompatible  with  the  estate,  as  of  necessity 
to  be  void.  The  learned  counsel  for  the  plaintiff  in  error 
have  furnished  none,  and  our  own  careful  researches  and 
inquiries  have  resulted  in  no  such  discovery. 

To  adopt  the  construction  sought  to  be  placed  upon  this 
instrument,  would  require  us  to  reject  all  that  portion  of 
the  Jidbendum  which  provides  for  the  support  of  the  donor's 
family  during  the  life  of  the  wife ;  would  destroy  the  charge- 
which  the  trust  places  upon  the  property  in  favor  of  the^ 
objects  of  the  donor's  bounty ;  would  be  to  disregard  th^ 
manifest  intention  of  the  parties  in  deference  to  "  techni- 
cal and  arbitrary  rules  of  construction,"  which  the  Ood^ 
time  and  again  forbids  in  every  variety  and  form  of  ex- 
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Q  as  we  have  seen,  and.  d 
inces.  While  we  may  ' 
'  and  "  substitute  conjum 
i"eitreme  cases  of  ambigi 
itherwisebe  without  meai 
tuate  the  intention,"  we  c; 
inything,  except  where  tl 
re  so  "  utterly  inconBistet 
9  "  to  ascertain  the  inteni 
ad  to  carry  it  into  effect. 

"without  straining  aftc 
ng  in  conjectures  not  au 
;  on  the  face  of  the  inst] 
le  circumstances  attendin 
;ht  apoD  the  intention  of 
uent  to  its  consummatior 
he  court  below  committ 
;r  the  parol  testimony  c 

on  the  hearing  any  furl 
^umstances  which  led  to  t 

deed,  and  were  ex  plan 
1  the  parties  to  act  in  th< 
ase  of  ambiguity,  either 

and  scarcely  a  case  of  difi 
ras  no  necessity  to  create 
1  evidence,  in  order  that 

testimony.  We  have  n 
linion  of  Warner,  J.,  in 
18,  that  this  would  be  imj 
;  follows  from  what  we 

in  the  conclusion  sough 
her  position  taken  by  the 
and  right  reserved  by  thi 
age  and  control  the  prope 

the  income,  were  subse: 
For  life;  that  they  were  j 
Ml  with  no  doty  to  the  ch 
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liy  the  de«^  but  aKvtedte  mme  uaiply  Ixtftaw  tksB  iftn- 
iruds ;  that,  ke  did  aet  take  the  papM^  fnm  aatAn, 
Imt  had  it  hiaHcdf,  ftod  with  all  the  ri^i»«idpMreta»  aid 
ftr  DMie  too,  tiian  Ae  ocmveTOBiB*  i^aaiflMi  aad  that  tke 
praTioaaly  existing  rif^t  and  power  w«te  -pnamif  the 
same,  only  mocli  hroader  than  suoh  aatiw  iiindiimat  had 
«nTitterated.*' 

We  do  not  deliy,  but  have  maintaiimd,  that  Batiw'i  do- 
minioii  «wc  the  property  was  cireomacribed  and  modified 
by  the  deed  he  executed,  and  this  we  hoid  to  be  etsential  to 
the  rights  and  interests  of  his  wifa  ami  ehaldraD,  ai  liod 
hy  the  oonveyance. 

JudgBuat  affirmed. 


Qnffts  VI.  Augusta  &  Knoxville  RAiutoiih 

1.  Wtail«  the  conBtitation  of  1877  (Code,  }S024)  providw  that  Iirinte 
property  shall  not  be  taken  or  damaged  for  public  use  mileM  jmt 
and  adequate compeosatioQ  be  first  paid,  yet  where  a  land-ovim 
permitted  a  railroad  company  to  lay  out  and  construct  its  nui 
through  hia  land,  and  appropriate  timber  thereon,  without  an;  ob- 
jection until  the  road  had  been  completed  and  equipped  at  ItfB< 
expense,  bis  property  forming  but  a  small  fracUoD  thereof,  be  coalii 
not  then  enjoin  the  use  of  the  entire  road  until  hia  damages  aboold 
be  aesessed  and  settled.  One  cannot  stand  by  and  suffer  another 
to  expend  large  amounts  of  money  on  his  land  as  a  part  of  agie*t 
system  of  improvement,  and  then  stop  by  injuoctfon  the  entin 
system  until  he  is  paid. 

<a.}  This  case  difTers  from,  and  is  stronger  than,  that  in  66  Oo.,  Bti 

2.  Besides  the  charter  prescribes  a  complete  remedy  at  law. 
April  10,  less. 

*  Constitutional  Law.  Damages.  Railroads.  AotioiB. 
Injunction.  Before  Judge  Ronby.  HcDnffle  Ooimty.  At 
Chambers.    March  9,  1883. 

On  February  19, 1883,  Mrs.  Griffin  Bled  her  bill  agaiut 
the  AugOBta  &  Knoxville  Railroad  Companv.  aUMiiw.  is 
brief,  as  foUowe:     Sinoe  1867  she  hat  bi 
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tation  in  Colombia  county,  known  as  the  "  Home 
"  containing  sixteen  hundred  acres,  about  three 
9d  and  seventy-five  acres  being  under  cultivation 
le  balance  being  heavily  timbered  and  used  for  pas- 
>.  Oa  October  IK,  18T9,  the  railroad  toc^  from  her 
own  use  a  strip  of  land  two  hundred  feet  wide  and 
and  thre«-qaarters  long,  extending  from  one  end  of 
uitatioB  to  the  other.  The  company  constructed  ita 
i>n  this  strip,  took  one  thousand  and  fifty  cross-ties, 
)  hundred  oords  of  wood,  quantities  of  clay,  sand, 
earth,  etc.;  made  great  excavations  on  parts  of  the 
rendering  them  unfit  for  cultivation,  causing  stag- 
woIb  of  water,  and  injuring  the  healthfulnesa  of  the 
The  embankments  were  so  constructed  as  to  inter- 
ith  the  natural  drainage  of  the  land,  and  thereby 
I  damage.  The  company  is  daily  running  its  engines 
ains  over  this  track,  necessitating  the  construction 
tensive  lines  of  fencing,  rendering  access  from  one 
f  the  plantation  to  another  unsafe.  The  company 
>ntinuouBly,  since  October  16, 1879,  taken  and  dara- 
complainant's  property  without  her  consent  and 
it  having  made  any  adequate  compensation  therefor, 
mpany  is  insolvent.  Its  capital  stock  is  $130,000.00, 
oded  debt,  $630,000.00.  It  has  defaulted  in  paying 
terest  on  its  bonds  in  January,  18S3,  and  is  endeav- 
to  sell,  lease,  assign,  transfer  or  otherwise  dlBpose  of 
nchise  and  property  to  persons  unknown,  but  be- 
to  be  non-residents  of  Georgia. 
I  prayer  was  for  the  payment  of  proper  damages, 
lat-  the  company  be  enjoined  from  disposing  of  its 
lises  in  any  way,  and  from  further  damaging  com- 
lot  or  taking  or  using  her  property  until  the  pay- 
of  damages  to  her;  also  for  subpoena  and  general 

I  answer  was,  in  brief,  as  follows :  Defendant  laid 
a  roadway  one  hundred  and  twenty  feet  wide  and 
id  one-half  miles  long  through  complainant's  land, 
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with  her  consent  and  approval,  two-thirds  of  the  strip  so 
taken  being  an  old  field  grown  up  in  pines.  Defendant 
built  its  road  on  this  strip,  and  has  been  running  its  trains 
ever  since.  All  the  other  trespasses  and  items  of  damage 
alleged  in  the  bill  are  denied.  Complainant  is  benefited 
by  the  road  passing  through  her  land.  The  road  was  con- 
structed in  the  fall  of  1878,  instead  of  1879,  and  a  claim 
for  damages  resulting  from  such  construction  is  barred  by 
the  statute  of  limitations.  The  capital,  bonded  indebted- 
ness and  default  in  the  payment  of  interest  are  admitted^ 
but  insolvency  is  denied,  and  the  value  of  the  property  is 
stated  to  be  more  than  the  indebtedness.  It  is  admitted 
that  for  a  good  offer  the  company  would  sell  or  lease  its 
property,  but  not  for  less  than  enough  to  pay  its  debts  and 
give  the  stockholders  a  dividend.  Besides,  such  sale  or 
lease  would  have  no  effect  upon  complainant's  claim. 

Upon  the  hearing,  the  chancellor  refused  the  ipjunction, 
and  complainant  excepted. 

Salem  Dutcher,  for  plaintiff  in  error. 

Ganahl  &  Wright,  for  defendants. 

Jackson,  Chief  Justice. 

1.  This  record  brings  before  us  the  sole  point  whether 
the  refusal  of  the  injunction  by  the  chancellor  to  eiyoin 
a  railroad  company,  which  had  completed  and  equipped 
its  road  at  the  cost  of  hundreds  of  thousands  of  dollais^ 
from  running  its  road  through  the  complainant's  land, 
which  was  part  of  the  road-bed  so  completed  and  used  by 
it,  until  the  damage  for  the  right  of  way  and  cutting  down 
and  using  the  timber  thereon  was  assessed, — ^the  entry  of 
the  company  thereon  and  use  thereof  as  a  right  of  way 
and  the  appropriation  of  the  timber  on  the  right  of  way 
not  having  been  legally  objected  to  until  the  Whole  road 
was  built  and  equipped.  We  think  it  would  have  been 
inequitable  to  grant  the  injunction  prayed  for,  under  the 
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facts.  The  road  has  not  been  sold  and  the  original  com- 
pany substituted  by  a  foreign  corporation  to  which  the 
franchise  had  passed,  nor  had  judgment  for  damages  been 
rendered  as  in  the  case  of  Gammage  et  ah  vs.  The  Geor- 
gia Southern  Railroad  Company^  in  65  Oa.^  614 ;  though 
even  in  that  case,  the  refusal  of  an  injunction  was  affirmed 
by  this  court.  The  question  of  the  insolvency  of  the  com- 
pany in  the  case  at  bar  is  denied,  and  that  fact  is  contested 
by  proof,  and  the  chancellor  has  passed  upon  it. 

It  is  true  that,  under  the  constitution  of  1877,  private 
property  cannot  be  taken  or  damaged  for  public  use,  unless 
just  and  adequate  compensation  be  first  paid.  Art.  1, 
Sec.  3,  Par.  1;  Code,  5024 ;  but  if  the  owner  allow  it  to 
be  taken  or  damaged  without  legal  opposition  thereto  until 
an  immense  sum  of  money  has  been  expended  in  com- 
pleting and  equipping  an  entire  road,  of  which  his  land  is 
but  a  fractional  part,  of  comparatively  little  value,  it  would 
not  do  to  enjoin  the  franchise  to  the  use  of  the  entire  road 
until  that  damage  and  occupancy  were  assessed  and  set- 
tled. One  cannot  stand  by  and  suflFer  another  to  expend 
money  to  large  amounts  on  his  land,  as  part  of  a  great 
system  of  improvement,  and  then  stop  by  injunction  the 
entire  system  until  he  is  paid.  He  must  move  in  limine. 
He  must  defend  at  the  threshold.  Vigilantibua  non  doi'- 
mientibus  jura  suhveniunt.  Laches  is  a  lock  to  the  door 
of  equity,  which  few  keys,  if  any,  are  strong  enough  to 
open.  Certainly  none  will  open  it  when  it  has  caused  the 
expenditure  of  money  which  cannot  be  repaid,  and  caused 
iiyury  which  cannot  be  repaired.  Pierce  on  Railways, 
168  and  cases  cited ;  Wood  et  ah  vs.  The  Macon  (&  Bruns- 
vnck  Railroad  Company^  68  Oa.^  539. 

2.  Besides,  the  charter  prescribes  a  complete  remedy  at 
law.  2  Eedfield,  346  and  cases  cited.  Charter  of  com- 
pany: Actfi,  1877,  p.  228,  Sec.  10,  p.  231. 

Judgmept  affirmed. 
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Stebd  vs.  Cbuise  et  oL 

1.  Where  a  petition  for  year's  support  was  a  necessaiy  part  of  th» 
evidence  in  a  case,  and  on  the  trial  amotion  was  made  to  continiie 
the  case  in  order  that  a  copy  of  the  petition  might  be  establiahed^ 
the  original  being  lost,  and  no  reason  for  delaying  to  establish 
such  copy  was  shown,  the  motion  was  properly  overruled. 

(a. )  Nor  was  it  the  duty  of  the  judge  to  suspend  the  case  and  sign  a 
rule  nisi  to  establish  the  paper  because  the  ordinary  was  disquali- 
fied from  acting  by  reason  of  being  counsel  in  the  case.  Had  the 
rule  nisi  been  signed,  it  would  not  have  required  a  continuaooe  or 
accounted  for  the  delay  in  preparing  the  case  for  trial. 

(6.)  The  defendant  cannot  complain  that  he  was  allowed  to  provv  bf 
parol,  if  he  could,  the  contents  of  the  lost  paper. 

2.  When  ejectment  was  brought  against  the  grantee  of  a  deed,  and 
his  warrantor,  though  not  nominally  a  party,  employed  counsel  to 
defend  the  case  and  placed  in  his  hands  a  deed  to  be  used  in  the 
litigation,  such  paper  was  legally  in  the  custody  and  under  the 
power  and  control  of  the  warrantor,  and  its  production  was  prop- 
erly required  under  a  subposna  duces  tecum  served  on  him. 

3.  If  it  were  error  to  admit  a  deed  in  this  case  because  it  was  neither 
stamped  nor  recorded,  such  error  did  no  harm,  because  the  deed 
was  subsequently  withdrawn  by  the  party  introducing  it  from  the 
consideration  of  the  jury.  Besides,  both  parties  claimed  under  it ; 
it  was  drawn  from  the  custody  of  defendant's  counsel,  was  a  link 
in  defendant's  chain  of  title,  and  was  not,  in  fact,  essential  to 
plaintiflfs  claim. 

4.  Complaint  is  made  of  the  rejection  from  evidence  of  a  power  of 
attorney,  upon  objection  by  counsel,  without  stating  what  the  ob- 
jection was.  It  is  incumbent  upon  the  plaintiff  in  error  to  show 
affirmatively  the  error  complained  of,  or  it  will  not  be  considered 
by  this  court.  Upon  looking  into  the  record,  however,  a  good  rea- 
Bon  appears  for  rejecting  the  evidence. 

5.  A  mere  general  statement  that  the  court  overruled  an  objection  to- 
certain  testimony,  without  stating  what  the  objection  was,  furnishes 
no  ground  for  a  reversal. 

6.  Where  land  has  been  properly  set  apart  as  a  year's  support  for  a 
widow  and  her  minor  children,  a  sale  thereof  fairly  made  by  the 
widow  for  the  purpose  of  obtaining  means  to  support  the  family, 
would  pass  the  title  to  the  purchaser,  irrespective  of  any  order  of 
the  ordinary ;  ax\d  it  is  at  least  questionable  whether  the  ordinszy 
has  jurisdiction  to  order  such  a  sale.  Therefore^  a  request  to 
charge  to  the  effect  that  the  order  of  the  ordinary  appointing  ap- 
praisers to  set  aside  a  year's  support  was  their  authority  to  act,, 
and  that  this,  coupled  with  an  order  to  sell  the  property  so  set 
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ut,  raised  a  GODcliudTe  preBamption  that  the  ordinary  had  ob> 
rved  «U  pravioQi  r«qniHitioii8  of  law  aa  to  Betting  apart  the  year's 
pp<^,  and  that  this  precluded  the  plaintiff  from  going  behind 
a  order  to  Bell  and  attacking  the  previous  proceedings,  was  prop- 
\y  refoBed. 

BesidcB,  this  request  vas  baaed  on  a  partial  view  of  the  testi- 
ony,  and  excluded  from  the  considerationof  the  jury  the  import- 
it  isBoe,  whether  or  not  the  order  for  Bale  web  fairly  obtained, 
be  charge  ot  the  court  fully  and  fairly  submitted  to  tho  jury 
bether  or  not  the  essential  proviHiona  of  law  forobtainicgayear'a 
Lpport  bad  been  complied  with ;  and  a  careful  inspection  of  this     , 
cord  BhowB  that  not  one  of  these  requirements  was  fully  or  buV 
ontially  followed  in  thia  proceeding. 
be  verdict  is  not  contrary  to  law,  evidence  or  equity, 
ait  having  been  brought  for  land  by  nine  co-plaintiffs,  and  a  ver- 
.ct  having  been  returned  in  favor  ot  some  of  them,  no  point  hav- 
ig  been  made  in  the  court  below,  or  In  the  bill  of  exceptions,  that 
le  verdict  was  for  one  Bhare  too  many,  it  cannot  be  raised  here 
ir  the  first  time. 

A  verdict  may  be  amended  so  as  to  make  it  conform  to  the  dec- 
iratioD  whenever  the  error  plainly  appearB  upon  the  face  of  the 
^cord  1  or,  if  a  part  be  legal  and  a  part  illegal,  tho  court  will  con- 
true  it  and  order  an  amendment  by  entering  a  remitter  aa  to  that 
art  which  is  illegal,  and  gi^'iug  judgment  for  the  balance,  to  avoid 

protraction  of  contests.    Verdicts  must  have  a  reasonable  con* 
tmction  and  intendment,  and  are  not  to  be  avoided  except  from. 
Leceasity. 
LptU  17,  int. 

^Continuance.  Lost  Papers.  Laches.  Subpoena.  Wit- 
is.  Evidence.  Practice  in  Supreme  Court.  Year's 
pport.  Ordinary.  Charge  of  Court.  Verdict,  Before 
Ige  Harris.     Douglas  Superior  Court.      July  Term,. 


Sine  Cruises  and  one  Gentry  brought  complaint  for 
ty  acres  of  land  against  Steed.  The  abstract  of  title 
aobed  to  the  declaration  consisted  of  a  deed  from  one 
taway  to  Joseph  Cruise  •'  made  in  the  year  1863, 1863 
1864,"  with  seven  years'  possession  by  Cruise  or  those 
Iding  under  him,  and  the  statement  that  Cruise  having 
)d,  plaintifls  were  his  heirs  at  law.  Defendant  pleaded 
sgeueEal  ieaue. 
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On  the  trial  the  evidence  for  the  plaintiffs  was,  in  brief, 
as  follows :  Attaway^  by  deed  dated  July  28,  1863,  con- 
Teyed  to  Cruise  lot  No.  73  in  Campbell  county,  containing 
405  acres,  more  or  less.  Cruise  went  into  possession  and 
•died  June  1,  1865,  leaving  a  widow  and  nine  children. 
The  ages  of  these  children  were  stated  June  7, 1881,  and 
were  respectively  as  follows :  38,  36  or  37,  33,  31,  27,  24, 
22, 18, 17.  He  had  been  in  possession  twox)r  three  yeara 
before  his  death,  and  afterwards  his  wife  and  children  re- 
mained in  possession  until  the  fall  of  1870.  They  moved 
off  the  land  in  1866,  but  were  in  possession  by  tenants  up 
to  1871,  when  the  widow  made  some  kind  of  disposition 
of  the  property.  One  Morris  placed  a  tenant  in  possession 
in  1872.  Steed,  the  defendant,  went  into  possession  in 
1876,  and  has  since  remained  so.  He  was  in  possession 
of  the  sixty  acres  in  dispute  at  the  time  suit  was  brought 
One  of  the  children  swore  that  he  knew  nothing  about  the 
sale  by  the  widow,  the  setting  apart  of  the  year's  support 
•except  what  he  had  heard.  (As  to  this  the  evidence  was 
•conflicting). 

The  evidence  on  behalf  of  the  defendant  was,  in  brief, 
as  follows:  In  1871,  appraisers  were  appointed  who  set 
apart  lot  number  73  as  a  year's  support  for  the  benefit  of 
the  widow  and  children.  The  original  application  appears 
to  have  been  lost,  and  there  is  some  confusion  in  regard  to 
the  proceedings,  but  it  was  shown  by  parol  that  the  ap- 
plication was  made  for  Mrs.  Cruise  by  one  Watson,  and  that 
under  this  application  the  year's  support  had  been  set 
apart ;  no  record  of  the  proceedings  could  be  found  in  the 
ordinary's  office ;  nor  could  any  of  the  original  papers  at 
first  be  found ;  subsequently  an  order  dated  "*'  February 
term,  1871,"  appointing  five  appraisers  to  set  apart  a 
year's  support,  and  a  return  by  such  appraisers,  setting 
apart  lot  number  73,  was  found  in  that  office ;  and  about 
the  time  of  the  trial  a  record  of  the  order  appointing  ap- 
praisers was  found  in  a  book  in  the  office  of  the  clerk  of 
the  superior  court,  the  front  part  of  which  had  been  writ- 
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m  by  the  ordinary  and  the  balance  used  by  the  clerk  for 
Beds. 

Copies  of  the  order  and  return  (made  by  Watson  and 
le  former  ordinary)  were  also  introduced,  indicating  that 
le  appraisers  qualified  and  made  a  return  March21, 1871, 
nd  their  return  was  ordered  to  record  on  September  21, 

871.  It  was  sworn  that  there  was  no  representation  of 
le  estate  of  Cruise  in  Doufilas  or  Campbell  counties; 
lat  by  reason  of  the  refusal  of  some  of  the  itppraisers  to 
ct,  a  second  order  was  necessary;  that  subsequently, 
l^atson  still  acting,  a  petition  was  filed  to  allow  the  sale 
f  the  land,  which  was  granted,  and  after  advertisement, 
le  property  was  sold  before  the  court-house  door  and 
aa  boufiht  by  one  Morris,  w!io  allowed  Watson  to  take  a 
alf  interest.     Mrs.  Cruise  made  a  deed,  dated  July  3, 

872,  to  Watson  and  Morris.  In  it  slie  styles  herself 
guardian  of  tlie  minor  cliiUlren  of  Joseph  Cruise,  late  of 
ampbell  county;"  recites  an  order  of  the  court  of  ordi- 
ary  allowing  the  sale  of  the  property  for  tiie  year's 
apport  of  the  widow  and  minor  children,  granted  De- 
ember  13, 1871,  the  advertisement  of  the  property,  the 
ile  in  front  of  the  court-house  door  for  $230,  and  conveys 
)t  number  73.  Morris  and  Watson  lield  until  1S76,  when 
ley  sold  the  property  in  dispute  to  Steed,  who  pave  $300 
irit,  bought  without  notice  of  any  claim  of  tlie  plaintiffs, 
nd  erected  valuable  improvements. 

The  jury  found  for  the  phiintiiTs  five-ninths  of  four-fifths 
f  the  land.  Defendant  moved  for  a  new  trial  on  the  fol- 
jwing  grounds : 

(1.)  Because  the  court  refused  to  grant  a  continuance 
nd  to  sign  a  rule  niai  for  the  purpose  of  establishing  a 
opy  of  the  petition  for  year's  sup])ort,  the  original  having 
een  lost,  and  the  ordinary  declining  to  act  in  the  matter, 
ecause  he  was  of  counsel  in  the  case.  The  court  held 
hat  the  contents  of  the  lost  paper  could  be  proved  by 
atol,  and  ordered  the  case  to  proceed. 

(3.)  Because  the  court  required  the  deed  from  Attaway 
V  70-12 
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to  Cruise  to  be  produced  under  a  auipoma  dwxt  tecum 
served  on  Watson.  [It  appeared  from  the  testimony  of 
Watson  and  J.  S.  James,  Esq.,  that  the  former,  being  the 
warrantor  of  Steed,  agreed  to  pay  the  attorney's  fee  for 
representing  the  case ;  that  Mr.  James  was  thus  employed 
and  represented  Steed  in  his  defense,  Watson  not  being  a 
party  in  the  record,  but  looked  to  Watson  for  his  fees; 
that  he  called  upon  Watson  and  obtained  the  Attaway 
deed  as  one  of  the  papers  relating  to  the  case ;  that  after  this 
a  euhpcena  duces  tecum  was  served  upon  Watson,  who 
showed  it  to  James,  and  that  James  had  the  deed  at  the 
time  of  the  trial.    The  court  ordered  it  to  be  produced.] 

(3.)  Because  the  court  admitted  in  evidence  the  Atta- 
way deed  over  objection  of  defendant  on  the  ground  that 
it  had  not  been  stamped  or  recorded  in  Douglas  county, 
and  aft«r  defendant  had  closed,  plaintiff  withdrew  the 
deed  from  evidence. 

(4.)  Because  the  court  ruled  out  on  objection,  a  power  of 
attorney  made  by  Mrs.  Cruise  to  Watson,  authorizing  him 
to  apply  for  a  year's  support  for  herself  and  her  children. 

(5.)  Because  the  court  overruled  the  objection  of  defend- 
ant's counsel  to  the  introduction  of  the  order  of  the  ordi- 
nary dated  February  Term,  1871,  of  the  appointment  of 
appraisers,  the  oath  of  appraisers  thereunder,  and  a  retnni 
made  by  Watson,  attorney  in  fact  of  Mrs.  Cruise,  to  the 
ordinary,  showing  the  sale  of  the  lot, "  the  same  being  shown 
to  be  made  for  the  guidance  of  the  commissioners,  and  all 
in  the  hand-writing  of  the  ordinary," 

[The  ordinary  who  granted  this  order,  testified,  as  fol- 
lows :  "  Watson  applied  to  him  for  the  appointment  of  ap- 
praisers, and  then  there  was  something  that  required  an- 
other order.  Watson  went  to  Buchanan,  an  attorney,  and 
another  order  was  passed.  There  was  some  necessity  for 
another  order.  It  may  have  been  because  some  of  the 
appraisers  refused  to  act.  Aqyway  it  was  required ;  ao^ 
thee  witness  wrote  a  form  for  the  return  to  be  made  bf, 
and  dated  it  at  any  date  that  occurred  to  him.    The  oidei 
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a  apparently  signed  February  Term,  1871 ;  that  is 
3s  the  wrong  date,  for  it  is  witness's  certain  recollec 
it  the  qualiiication  was  in  March,  1871 ;  does  not  rem 
■  the  date;  anyway,  the  papers  introduced  by  the  pi 
of  the  order  dated  February  Term,  1871,  have  not! 
io  with  the  case.  After  the  granting  of  the  se( 
ler,  the  first  papers  were  considered  as  nothing,  the 
iplanting  them,  but  the  old  papers  were  left  in 
ce."] 

6.)  [Blank  in  the  record.] 

7.)  Because  the  court  refused  to  give  the  follow 
uest :  "  The  order  of  the  ordinary  appointing  apprai 
set  apart  a  year's  support  for  the  widow  and  m 
Idren  is  the  authority  of  the  appraisers  to  set  the  s 
ie.  And  the  ordinary  may  grant  an  order  to  sell 
iperty.  The  authority  for  the  setting  apart  and 
-hority  for  the  sale  of  the  land  by  the  widow  b 
iwn,  the  law  presumed  tlie  court  of  ordinary  requ 
the  law  required  to  be  done  before  granting  tlie  o 
sell,  and  you  cannot  go  behind  that  judgment  toinq 
o  the  legality  of  the  order  appointing  appraisers 
ling  the  land.  You  will  determine  from  the  evidi 
ether  there  was  an  order  of  the  ordinary  appoin 
praisers  and  for  selling  the  land  granted." 
'8.)  Because  the  court  charged  as  follows :  "  The  aj 
ion  of  a  ^vidow  to  the  ordinary,  for  twelve  months' 
rt  out  of  the  estate  of  her  deceased  husband,  shouL 
ide  in  writing,  and  notice  given  to  the  representati^ 
!  estate,  if  there  be  one,  stating  the  grounds  of  such 
cation  of  the  order  sought ;  and  the  order  of  the  ordii 
mid  always  recite  the  names  of  the  persons  notified 
npliance  with  the  permission  required.  And  it  ii 
nbent  upon  the  defendant  to  show  affirmatively 
ire  was  a  petition  in  writing  filed  by  the  widow  for 
pointment  of  the  appraisers  and  in  conformity  with 
r;  if  he  fail  to  show  this,  then  the  proceedings 
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void,  and  if  you  so  believe,  you  should  find  for  the  plain- 
tiff, so  far  as  this  branch  of  the  defence  is  concerned." 

(9.)  Because  the  court  charged  as  follows :  "  It  shall  be 
the  duty  of  the  appraisers  to  make  a  schedule  of  the  prop- 
erty set  apart  by  them,  and  return  the  same  under  their 
hand  and  seal  within  three  months  from  the  date  of  their 
action,  to  which  return  objection  may  be  filed  by  any 
person  interested  at  any  time  within  six  months  after 
filing  the  same  in  office,  and  if  no  objection  is  made,  or  if 
made  and  disallowed,  the  ordinary  shall  record  the  return 
in  a  book  to  be  kept  for  this  purpose.  I  charge  you  that 
if  the  return  was  not  made  by  the  appraisers  and  not  re- 
turned to  the  ordinary  within  three  months  from  the  date 
of  their  action  and  if  not  recorded,  or  if  you  should  believe 
that  the  ordinary  passed  an  order  for  the  sale  of  the  prop- 
erty within  six  montlis  of  the  date  of  the  order  appointing 
the  appraisers,  then  I  charge  you  that  the  proceedings  are 
void  and  you  should  find  for  the  plaintiff,  so  far  as  this 
branch  of  the  case  is  concerned." 

(10),  (11),  (12.)  Because  the  verdict  is  contrary  to  law,, 
evidence  and  equity. 

The  motion  was  overruled  and  defendant  excepted. 

T.  W.  Latham,  for  plaintiff  in  error. 

P.  H.  Brewster,  for  defendants. 
Ualli^  Justice. 

This  confused,  blotted  and  irregular  transcript  of  th^ 
record,  has  puzzled  us  no  little  in  ascertaining  the  facts  it 
is  alleged  to  contain.  We  shall,  however,  take  the  grounds 
for  a  new  trial  in  the  order  set  forth,  hoping  rather  than 
feeling  an  assurance  that  we  clearly  understand  the  cir- 
cumstances on  which  they  rest. 

1.  We  see  no  error  in  refusing  to  continue  the  case  to 
enable  the  defendant  to  establish  a  copy  of  the  petition 
filed  on  behalf  of  the  widow  for  a  year's  support  of  herself 
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her  minor  children.  This  matter  should  not  have  been 
rred  until  the  case  was  called  for  trial,  or  at  least,  if 
,d  been  deferred  until  that  time,  some  reason  should 
I  been  given  for  the  delay ;  and  that,  so  far  as  we  can 
)ver,  was  not  done.  Neither  do  we  understand  that  it 
the  duty  of  the  judge  to  suspend  the  case  and  sign  a 

n!si  to  establish  the  paper,  because  the  ordinary  was 
ualifled  to  act^  being  of  counsel  in  the  case ;  and  if  the 

nisi  had  been  then  signed,  it  is  not  clear  to  us  that 
ould have  strengthened  the  showing  for  acon(inuance> 
1  any  manner  have  accounted  for  the  delay  in  prepar- 
the  case  for  trial.  The  plaintiff  in  error  (defendant 
w),  cannot  complain  that  he  was  allowed  to  prove  by 
il,  if  he  could,  the  contents  of  the  lost  petition. 

There  was  no  error  in  compelling  the  production  of 
Attaway  deed  for  the  land  in  question  to  plainttfTs 
er.     A  »ubjp<Bna  duces  tecum,  had  been  served  on  Wat- 

who  was  not  nominally  a  party  to  the  suit,  thougli  he 

the  warrantor  of  the  defendant's  title,  and  had  em- 
'ed  the  counsel  in  the  case  to  defend  that  title,  in  whose 
is  he  had  placed  the  deed  to  be  used  on  the  trial  the 
1,  though  actually  in  the  hands  of  the  attomeyj  was 
lly  in  the  custody,  and  under  the  power  and  control, 
fie  party  subpoenaed  to  produce  it.  To  have  excused 
self  from  the  penalty  of  disobedience  to  the  mandate 
le  subpcena,  he  had  either  to  produce  the  paper,  or  to 
ar  that  it  "  was  not  then  in  his  power,  custody,  posses- 
,,  or  control,  and  was  not  at  the  time  of  serving  the 
poena."     Code,  §3515. 

.  If  it  was  error,  nnder  flie  circumstances,  to  admit  tiie 
d  from  Attaway  in  evidence,  because  it  was  neither 
nped  nor  recorded,  it  was  error  that  did  not  hurt,  bc- 
se  it  was,  subsequently  to  its  admission,  withdrawn  by 
plaintiff  from  the  considerationof  the  jury  as  evidence. 
ides,  both  parties  claimed  under  this  deed,  and  it  was 
wn  from  the  custody  of    defendant's    counsel,    who 

it  to  sustain  the  title  lie  set  np.  He  relied  upon  it  as  a 
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link  in  his  chain  of  title,  and  it  did  not  li 
to  impeach  it.  The  plaintiffs  really  h 
it;  it  was  sufficient  for  their  purposes  to 
father  vas  in  possession  of  the  land  at  his  d 
they  succeeded  to  the  same  as  his  heirs. 

4.  The  next  ground  of  the  motion  for  a 
plains  of  the  rejection  of  the  power  of 
Martha  Cruise  to  J.  P.  Watson,  upon  obje 
tiffs'  counsel,  without  stating  what  the  obj 
is  incumbent  upon  the  plaintiff  in  error  tc 
lively  the  error  complained  of,  or  it  will  no 
by  this  court.  Upon  looking  into  the  recoi 
discover  a  good  reason  for  rejecting  this  ev 
was  no  evidence  of  the  execution  of  the 
offer  was  made  to  establish  the  fact  by  ei1 
subscribing  witnesses,  nor  was  any  founda) 
absence  of  these  subscribing  witnesses  so  as 
introduction  of  other  evidence  to  prove  th 
the  paper. 

5.  The  complaint  in  the  next  ground  ol 
that  the  court  overruled  defendant's  obje 
mission  of  certain  testimony,  without  statii 
jection  was.  The  omission  to  specify  this, 
8  general  objection  need  not  be  noticed  anC 
the  court  below,  has  been  bo  frequently  rul 
that  we  weary  of  the  repetition  of  the  ruli 

6.  The  6th  ground  of  the  motion  for  a 
not  certified  by  the  judge,  and  was  abando 
the  seventh  ground  complains  of  his  refusi 
requested  in  writing  by  the  defendant,  tl 
the  request  being,  that  the  order  of  the  ordir 
appraisers  to  set  apart  a  year's  support  for 
minor  children  is  their  authority  to  act : 
that  this,  coupled  with  an  order  to  sell 
so  set  apart,  raised  a  conclusive  presumptio 
nary,  in  passing  this  order  to  sell,  had  o\ 
previous  requisitions  of  the  law  as  to  se 
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s  support ;  and  that  this  presumption  precluded  the 
itiffs  from  going  behind  this  order  to  sell,  to  attack 
revious  proceedinga.  This  request  was  properly  reject- 
ir  it  is,  to  say  the  least,  questionable  if  the  ordinary  had 
iiction  to  order  the  sale;  because  the  sale,  if  fairly 
t  by  the  widow  for  the  purpose  of  obtaining  means  to 
ort  the  family,  would  have  passed  the  title  to  the  pur- 
;r,  irrespective  of  such  order.  Tabb  et  al.  vs.  Collier, 
uary  Term,  1882.*  Doe,  ex  dem.  MUler  et  al.  vs.  Roe 
onroe,  50  Oa.,  566. 

)art  from  this,  the  request  is  based  upon  a  partial 
of  the  testimony,  and  excluded  from  the  consideration 
e  jury  the  important  issue  made,  whether  or  not  the 
■  ior  sale  was  fairly  obtained ;  whether  it  was  the  act 
e  widow,  or  of  Watson,  who  assumed  to  act  as  her 
t  throughout  the  entire  transaction,  and  who,  while 
acting  as  her  agent,  became  the  purchaser  of  the 
erty,  as  it  is  alleged,  and  as  is  supported  by  some  tes- 
ny,  at  less  than  one-third  of  its  value. 
The  exceptions  to  the  charge  of  the  court,  as  set  out 
le  8th  and  9th  grounds  of  the  motion  for  new  trial 
ch,  as  they  relate  to  the  same  subject,  we  will  con- 
together),  are  not,  in  our  opinion,  well  taken. 
jharge  fairly  and  fully  submitted  to  the  jury  whether 
application  for  the  twelve  months'  support  was  made 
riting  to  the  ordinary  by  the  widow,  upon  a  proper 
)liance  with  the  statute  as  to  notice;  whether  ap- 
ers  were  appointed  in  conformity  thereto;  whether, 
,g  under  such  appointment,  the  appraisers  had  made 
■n  of  the  property  thus  set  apart  within  the  time  pre- 
ed  by  law;  and  whether  the  return  was  recorded,  as 
ired,  after  remaining  in  the  ordinary's  office  the 
;ribed  length  of  time,  without  objection  filed  by 
itors  and  others ;  or  if  such  objections  had  been  filed, 
lame  were  overruled;  and  in  instructing  them  that  a 
re  in  tliese  respects  rendered  the  proceeding  invalid. 
!,  2571,  2573.    The  attention  of  the  jury  was  directed 
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by  these  charges  to  every  essential  provision  of  law  forob- 
taining  this  allowance,  as  appears  from  the  above  cited 
sections  of  the  Code ;  and  a  careful  inspection  of  thia 
record  satisfies  us  that  not  one  of  tliese  requirements  was 
fully  or  substantially  followed  in  thia  proceeding.  If  more 
specific  instructions  had  been  desired  by  the  defendant,  he 
should  have  requested  them  in  writing.  His  failure  to  do 
eo  cannot  operate  to  the  prejudice  of  the  plaintiffs. 

8.  As  to  the  10th,  llth  and  12th  grounds  of  the  motion 
for  a  new  trial,  that  the  verdict  is  contrary  to  law,  to  the 
equity  and  justice  of  the  case,  contrary  to  evidence,  etc., 
we  can  only  say,  that  it  appears  to  us,  that  it  is  in  accord- 
ance with  each  and  every  of  them. 

9.  The  point  was  not  made  or  insisted  upon  in  the  court 
below,  though  it  is  urged  here,  that  the  verdict  is  too  un- 
certain to  render  any  judgment  thereon,  for  the  reaaoD 
ihat  there  is  a  finding  in  favor  of  Jackson  Cmise,  when 
the  evidence  and  record  show  that  Jackson  Cruise  was  not 
an  heir  of  the  intestate  and  not  a  party  to  the  suit ;  there 
was  a  finding  in  favor  of  five  of  the  nine  children,  and  the 
insertion  of  Jackson  Cruise's  name  in  the  verdict  would 
make  the  finding  in  favor  of  six,  contrary  to  the  plainly 
expressed  purpose  cf  the  jury.  However  this  may  be, 
the  question  is  not  before  us  for  determinatioiji  because, 
as  we  have  intimated,  it  was  not  passed  upon  by  the  court 
below,  and  no  such  question  is  made  by  the  bill  of  excep- 
tions. But  in  order  to  avoid  further  litigation  and  trouble 
we  call  attention  to  the  provisions  of  law  for  amending 
verdicts  ;  this  may  be  done  so  as  to  make  the  verdict  con- 
form to  the  declaration  wlienever  the  error  plainly  appeals 
upon  the  face  of  the  record  (Code,  §3491) ;  or  if  a  part  of 
it  be  legal  and  part  illegal,  the  court  will  construe  it  and 
order  an  amendment  by  entering  a  remitter  as  to  that 
part  which  is  illegal,  and  give  judgment  for  the  balance. 
Ih.,  3493.  That  verdicts  must,  in  order  to  avoid  a  pro- 
traction of  the  contest,  have  a  reasonable  intendment  and 
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receive  a  reasonable  construction,  and  are  not  to  be  avoided 
except  from  necessity,  is  too  clear  to  admit  of  question  or 
doubt.     Code,  §3561. 
Judgment  aflBirmed. 


Maddox  et  al.  vs.  Oxford. 

IThla  case  was  brought  forward  from  the  lost  term,  under  g4271  (a)  of  the  Code.] 

1.  A  husband  cannot  use  his  wife's  separate  money  to  pay  his  own 
debts,  and  if  his  creditor  knowingly  receives  her  separate  funds 
for  her  husband's  debt,  she  can  recover  the  amount  so  paid.  If 
the  fund  has  been  invested  in  realty  by  the  husband's  creditor,  the 
husband  being  insolvent,  the  land  is  subject  to  her  claim,  and  sh  e 
jnay  enforce  a  lien  thereon  in  a  court  of  equity. 

2.  If  a  witness  answers  interrogatories  propounded  to  him  by  thf^ 
commissioners,  clearly  and  distinctly,  and  to  the  same  purport 
that  he  has  previously  informed  complainant's  counsel  that  ho 
would  answer,  and  afterwards  makes  an  afidavit  for  defendant  that 
he  was  mistaken,  or  did  not  mean  so  to  testify,  a  new  trial  will  not 
be  rendered  necessary  thereby. 

3.  Where  it  was  sought  by  the  wife  to  recover  from  a  creditor  of  her 
husband,  who  had  knowingly  received  her  funds  in  payment  of 
his  debt,  the  amount  so  received  with  interest  thereon,  and 
to  subject  land  in  which  such  funds  had  been  invested  by  the  cred- 
itor, it  was  a  proper  subject  of  equitable  set-ofF  against  her  claim, 
that  the  husband  held  a  bond  for  titles  from  the  creditor  to  the 
land  in  controversy,  which  was  worth  much  more  than  the  amount 
of  the  wife's  fund  invested  therein ;  that  the  husband  was  insol- 
vent and  unable  to  support  her,  and  that  she  actually  subsisted  on 
the  rents,  issues  and  profits  of  the  land.  Contrast  61  Ga.,  662, 
which  was  an  action  of  law. 

(a.)  While  primarily  the  duty  of  maintaining  the  wife  rests  upon  the 
husband,  yet  where  he  was  insolvent  and  unable  to  do  so,  an  ap- 
plication of  her  separate  fund  for  her  separate  use,  in  purchasing 
food  and  clothing,  would  be  held  in  equity  to  be  a  payment  pro 
tanto;  and  if  the  money  so  applied  to  her  use,  arose  from  land  the 
title  to  which  was  in  the  creditor  of  the  husband,  upon  a  bill  by 
her  to  recover  from  such  creditor  and  subject  the  land,  on  the 
ground  that  the  creditor  had  knowingly  received  her  funds  in  pay- 
ment of  her  husband's  debt  and  had  invested  them  in  the  land, 
the  creditor  would  be  subrogated  to  the  defence  of  payment  by  the 
husband,  and  could,  in  a  court  of  equity,  set  oflf  the  money  so  ap- 
plied lor  her  benefit 
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(5.)  The  amount  of  such  set-off  would  include  only  what  was  spent 
for  the  separate  use  of  the  wife,  not  including  the  support  of  the 
children ;  and  it  would  be  for  the  jury  to  determine  how  much  of 
the  amount  so  applied  arose  from  the  land  and  how  much  from 
labor,  as  to  which  the  creditor  had  no  right  of  subrogation. 

4.  In  case  of  recovery  by  the  wife,  it  is  only  the  land  into  which  her 
money  entered,  on  which  she  can  claim  a  special  lien.  The  other 
property  of  the  defendant  would  be  bound  by  her  general  decree 
against  him  from  its  date,  as  in  case  of  an  ordinary  judgment. 

ICarch  13, 1883.  ^ 

Husband  and  Wife.  Trusts.  Equity.  liens.  Inter- 
rogajtories.  Witness.  Evidence.  Set-OfF.  Before  Judge 
Simmons.    Monroe  Superior  Court.   February  Term,  1882. 

Mrs.  Mattie  J.  Oxford  filed  her  bill  against  M.  M.  Mad- 
dox  and  her  husband,  J.  F.  Oxford,  alleging,  in  brief,  as 
follows:  In  1875,  her  husband  received  of  her  guardian 
$705.27,  which  belonged  to  her  as  a  distributee  of  her 
father's  estate.  Previously  to  that  time  her  husband  had 
purchased  from  Maddox  a  certain  plantation  for  which  he 
was  indebted  the  £um  of  $2,000.00.  He  was  insolvent 
at  the  time  of  the  purcliase,  and  Maddox  knew  it,  and  sold 
to  him  in  expectation  of  receiving  this  money  which 
belonged  to  her,  in  part  payment  for  the  land.  Having 
recived  her  fund  with  full  notice,  Maddox  purchased  an- 
other piece  of  property  known  as  the  Davis  place,  and 
paid  such  funds  as  part  of  the  purchase  price  therefor. 
Neither  complainant  nor  her  husband  were  able  to  pay 
the  balance  of  the  $2,000.00  due  on  his  purchase ;  and  in 
1878,  Maddox  sued  complainant's  husband,  obtained  a 
judgment,  caused  the  land  to  be  levied  on  and  bid  it  in  for 
$355.00.  He  then  caused  the  sheriff  to  dispossess  com- 
plainant, which  was  the  first  knowledge  she  had  that  Mad- 
dox intended  to  deprive  her  entirely,  of  her  trust  estate. 
Maddox  and  complainant's  husband  are  both  insolvent, 
and  she  claims  the  equitable  title  to  both  tracts  of  land  to 
the  extent  that  her  money  was  invested  therein.  The  bill 
waived  discovery  and  prayed  that  complainant  be  de- 
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>  have  the  equitable  title  to  both  tracts  of  land  to 
?nt  that  her  money  was  invested  therein,  and  that 
:  account  to  her  for  rents,  issues  and  profits ;  that  if 
Is  are  worth  more  than  the  amount  of  her  funds  in- 
n  them,  they  may  be  sold  and  the  proceeds  applied 
paying  her  claim ;  for  subpoena  and  general  relief. 
}lainant's  husband  made  no  defence.  Maddox  an- 
in  brief,  as  follows:  In  1871,  he  sold  to  Oxford,  com- 
t'a  husband,  one  hundred  and  eighty  acres  of  land 
iOO.OO,  receiving  two  notes;  the  first  for  $1,200.00, 
member  25, 1871,  and  the  other  for  J856.00,  being 
lainder  with  interest  added  thereto,  due  December 
i.  Oxford  went  into  possession  in  1871.  He  was 
alvent,  but  owned  a  considerable  amount  of  prop- 
esides  a  legacy  received  from  his  father'tf  estate 
'een  $700.00  and  »1,000.00.  Before  the  first  note 
e,  Oxford,  with  the  consent  of  this  defendant, 
e  hundred  acres  of  the  land  to  one  Ingram  for 
,  $400.00  of  which  was  paid  in  casli  to  this  defend- 
l  credit  therefor  given  to  Oxford.  This  formed  a 
the  $800.00  paid  by  Oxford  to  this  defendant.  He 
that  any  part  of  it  arose  from  tlie  separate  estate 
[)lainant;  but  if  it  did,  he  denies  all  knowledge  or 
thereof.  The  remaining  .$400.00  which  Ingram 
ir  hia  purchase  was  paid  to  this  defendant  at  the 
3  of  Oxford,  and  thereupon  this  defendant  made 
a  deed  to  the  one  hundred  acres ;  the  original  bond 
8  which  he  had  given  to  Oxford  was  cancelled,  and 
bond  and  new  notes  were  executed.  Oxford  failed 
for  the  remaining  eighty  acres.  Maddox  sued  him, 
i  judgment  and  bought  the  land  at  sheriff's  sale, 
chased  the  Davis  land  and  took  title  in  his  own 
This  wai  done  openly  and  without  fraud;  com- 
t  had  notice  of  it  and  is  barred ;  this  defendant  never 
«d  the  land  with  her  funds  nor  did  he  ever  liold  it 
in  trust.  He  owes  her  no  rents  or  profits.  She 
r  family  resided  upon  the  land  purchased  from 


182  SUPREME  COURT  OF  GEORGIA. 

Haddoz  el  al.  n.  Oxford. 

him  from  1871  to  1877,  and  were  supported  by  the  income 
arising  therefrom.  He  denies  all  fraud,  collusion,  insol- 
vency, or  notice  in  respect  to  complainant's  trust  estate. 

Evidence  was  introduced  in  support  of  the  bill  and  an- 
swer, which  it  is  unnecssary  to  detail. 

The  jury  iound  for  the  complainant  J705.OO,  with  interest 
from  December  25,  1871,  "  and  that  the  land  be  subject."' 

The  chancellor  decreed  that  complainant  recover  the 
amount  named  with  interest  and  that  both  the  tract  of 
land  which  had  been  held  by  Oxford  and  that  which  Mad- 
dox  had  purchased  from  Davis  be  sold,  or  a  Bufficiency 
thereof  to  pay  complainant. 

Maddox  moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law,  evidence 
and  the  charge  of  the  court. 

(2.)  Because  the  verdict  was  based  on  the  interrogatories 
of  W.  B.  Davis,  in  answering  which  he  stated  that  "  Mad- 
dox stated  about  the  same  as  Oxford  as  to  Oxford's  abihtT 
to  pay,"  which  statement  was  written  by  mistake  of 
the  commissioners  and  the  oversight  of  Davis,  and  was 
not,  in  fact,  true.  [In  support  of  this  ground,  the  movant 
produced  the  affidavit  of  Davis  to  the  effect  that  he  did 
not  intend  to  make  any  such  answer,  and  did  not  under- 
stand it  when  he  signed  the  answers  to  the  interrogatories, 
and  that  the  statement  was  a  mistake.  Affidavits  of  jurors 
were  also  offered  to  the  effect  tliat  in  making  up  their 
verdict  they  considered  the  evidence  of  Davis  of  great  im- 
portance as  being  the  statement  of  a  disinterested  witness; 
but  these  were  rejected  by  the  court.  As  a  counter  show- 
ing, respondent  produced  the  affidavit  of  the  commission- 
ers to  the  effect  that  each  question  was  read  clearly  and 
distinctly  to  Davis,  and  the  answers  wore  written  as  nearly 
in  his  words  as  practicable,  and  In  every  instance  em- 
bodied the  idea  conveyed  by  the  witness ;  that  the  answers 
were  read  over  to  him  and  signed  by  hii 
were  disinterested,  and  acted  at  the  insi 
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th  parties.  They  also  introduced  affidavits  of 
nt's  attorneys  to  the  effect  that  previously  to  the 
of  the  interrogatories,  Davis  had  made  state- 
hem  substantially  corresponding  to  the  evidence 
lim.] 

sause  the  court  rejected  evidence  offered  by 
'  show  that  the  land  in  controversy  was  worth  for 
IX)  per  annum;  that  Oxford  had  no  means  ;  and 
land  and  its  products  were  the  only  means  of 
'  Mrs.  Oxford  and  her  family. 
cause  the  decree  was  not  in  accordance  with  the 

ition  was  overruled,  and  defendants  excepted. 
:eption  was  also  taken  to  the  verdict  and  de 


Hall;  Stone  &  Turner;  John  0.  Reeh,  for 
n  error. 

&  Turner,  for  defendants. 

jhief  Justice. 

1  was  brought  by  Mrs.  Oxford  against  her  hus- 
M.  M.  Maddox,  to  recover  $705.00  with  interest-, 
lund  that  her  husband  had  used  her  separate 
that  amount  to  pay  Maddox  in  part  for  a  tract 
>ught  for  himself,  and  to  charge  the  land  after- 
l  by  Maddox  for  balance  of  purchase  money  and 
■himself  at  the  sheriffs  sale,  with  the  debt  of 
mt,  Maddox  being  cognizant  of  the  fact  that  the 
liad  used  her  money  thus  to  pay  his  own  debt. 
!  charge  of  the  court,  the  jury  found  for  corn- 
principal  and  interest ;  a  motion  for  a  new  trial 
,  and  on  its  denial  error  is  assigned  here,  as  well 
he  decree,  because  unauthorized  by  the  verdict, 
e  is  no  doubt  that  there  is  equity  in  the  bill,  and 
1  no  error  of  law  by  the  court,  and  the  facts  sus- 
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tain  the  allegations,  there  is  no  doubt  that  the  verdict 
is  right.    The  principle  is  well  settled  that  the  husband 
-cannot  use  the  wife's  separate  money  to  pay  his  debts,  and 
if  his  creditor  knows  it  is  her  separate  fund,  she  can  re- 
•cover  it ;  and  if  the  fund  be  invested  in  real  estate  by  the 
husband's  creditor,  the  husband  being  insolvent,  the  land 
is  subject  to  her  claim,  and  she  has  a  lien  thereon  for  the 
amount  of  it.     Code,  §§1754,  1783 ;  54  Oa.,  543 ;  56  7J., 
§22 ;  61  Ih.y  §662 ;  Perry  on  Trusts,  122.     If  the  husband 
held  her  money,  not  as  a  loan,  but  for  her,  he  was  her 
trustee,  and  whosoever  helped  him  to  misapply  it  to  the 
husband's  own  debt,  held  what  he  got  as  her  trustee  too, 
and  when  traced  to  his  land,  it  is  liable  therefor.     Code, 
§§3151,  3152,  2316. 

2.  If  a  witness  answer  interrogatories  put  to  him  by  the 
<;ommissioners,  clearly  and  distinctly,  and  to  the  same  pur- 
port that  he  had  previously  informed  complainant's  coun- 
sel that  he  would  answer,  and  afterwards  make  an  affidavit 
for  defendant  that  he  was  mistaken,  or  did  not  mean  so  to 
testify,  a  new  trial  will  not  be  granted  on  account  of  such 
alleged  mistake.  This  case  is  unlike  those  referred  to  in 
8  Oa.,  136  ;  10  75.,  143 ;  15  75.,  550 ;  and  54  <?a.,  635. 

3.  The  jury  allowed  the  complainant  principal  and  in- 
terest.   The  defendant  tendered  evidence   to  show  that 
the  wife  occupied  and  lived  on  the  land  (worth  $2,000,00) 
in  which  her  money  ($705.00)  was  invested,  and  that  the 
rents,  issues  and  profits  thereof  were  worth  $200.00  per 
annum;  that  her  husband  was  insolvent  and  unable  to 
support  her;  and  that  she  actually  subsisted  on  these  rents, 
issues  and  profits  of  the  land  while  the  title  was  in  Mad- 
dox,  and  while  the  husband  only  had  a  bond  therefor,  on 
payment  of  purchase  money,  the  testimony  being  offered 
with  a  view  to  set  off  the  rents  against  her  claiuL    The 
court  rejected  this  testimony,  and  the  question  on  the 
point  is,  was  the  evidence  admissible  ?  Or,  in  other  words, 
can  the  defendant,  Maddox,  set  off  this  support  of  the  wife 
against  her  claim  on  him  ?    In  Chappell  V8.^  Boyd^  61  Oa^ 
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a  an  action  at  law  for  the  recovery  of  the  wii 

in  the  hands  of  one  who  got  it  from  the  husba 
igly,  it  was  held  that  it  could  not  be  bo  set  off.  But 

scanning  the  decision  in  that  case,  aa  set  out  in  1 
1,  on  page  670,  this  rule  is  applied  because  the  wii 
y  was  primarily  to  the  husband,  and  as  he  was  i 
f,  the  doctrine  of  subrogation  of  his  creditor  to  ', 
ould  not  be  applied  in  behalf  of  the  creditor.  1 
tion  is  that,  had  the  case  been  in  equity  and  t 
id  been  thus  made  a  party,  so  as  to  settle  the  rig] 
he  parties,  the  set-off  might  have  been  allowed. 
lis  case,  the  complainant  is  in  equity ;  she  invol 
1  of  a  court  of  equity  to  get  her  rights ;  she  mu 
ire,  do  equity.  There  is  no  positive  proof  that  t 
erived  from  the  wife's  father's  estate  was  held 
ir  her  by  the  husband ;  nor  is  there  any  that  he  h( 
loan  from  her.  If  as  a  loan,  the  verdict  is  wroi 
lere  should  be  no  recovery ;  if  as  her  trustee,  t 
lA  is  bound  to  account  to  her  for  principal  and 

If  he  has  paid  her  the  interest  for  her  exclusive  u 
le  cannot  recover  it  again  from  him.  If  she  cam 
r  it  from  him,  it  is  difficult  to  reason  to  the  cone! 
at  she  can  recover  it  from  Maddox ;  for  Maddox 
•sponsible  upon  the  principle  that  he  has  conniv 
igly  with  her  husband  in  taking  her  money  for  1 
nd  only  to  the  extent  of  what  is  due  thereon.  D( 
B  any  difference  that  her  husband  paid  her  the  i 
not  in  cash,  but  in  any  other  valuable  thing  equii 
cash?  And  if  he  did,  does  her  husband  owe  I 
ich  !  If  he  does  not,  Maddox  dues  not ;  no  mc 
i  would  owe  her  nothing  at  all,  if  her  husband  h 
e  entire  debt  to  her.  As  intimated  in  the  case 
>U  va.  Boyd,  in  61  Oa.,  supra,  the  creditor  must  lo; 
ad  necessarily  stand  in  the  shoes  of  the  busbar 

subrogated  to  his  rights. 

,  the  proof  offered  was  to  the  effect  that  the  hi 
ras  insolvent  and  whollv  unable  to  maintain  1 
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wife  in  the  necessaries  of  life — food  and  clothing;  and 
that  the  food  and  clothing  she  got  during  all  the  time  he 
was  in  possession  of  this  land,  for  which  he  had  not  paid 
Maddox,  and  in  part  payment  of  which  her  money  went, 
came  out  of  this  land — the  crops  made  thereon, — and  that, 
therefore,  equity,  as  slie  knocks  at  the  door  of  her  temple 
of  justice,  will  not  permit  her  to  enter,  except  upon  the 
terms  that  she  do  equity ;  and  if  she  got  food  and  clothing 
out  of  this  land  so  held  by  her  husband,  when  she  demands 
that  the  money  her  husband  put  in  it,  of  hers,  with  inter- 
est, must  be  paid  her,  it  is  inequitable  for  her  to  take  that 
part  which  she  exclusively  used  herself  It  is  difficult  to 
imagine  a  more  exclusively  personal  use  of  money,  or  tbe 
profits  of  land,  than  what  she  ate  and  wore  on  her  own 
person.  Of  course,  while,  as  long  as  her  husband  could 
maintain  her,  it  was  his  duty  to  do  so,  yet,  when  he  no 
longer  could,  and  paid  her  separate  money  for  her  separate 
use,  when  he  paid  it  to  her  for  that  separate  use,  either 
money  or  other  thing  that  brought  food  and  clothing,  to 
that  extent  his  debt  to  her  was  paid  in  equity  and  good 
conscience,  so  far  as  it  went  to  her  exclusive  use  and  sep- 
arate enjoyment,  and  she  cannot  recover  that  part  of  it 
from  one  who  got  it  from  her  husband  to  pay  the  hus- 
band's debt.  This  ought  to  bd  especially  so,  when  the 
husband  paid  her  the  food  and  raiment,  not  with  his  own 
money,  or  the  property,  or  profits  of  property,  belonging 
tohimself,butoutof  the  profits  of  property  of  that  creditor 
of  his  from  whom  she  seeks  to  recover. 

We  do  not  mean  to  say  that  Maddox  can  set  off  the  en- 
tire usufruct  of  the  land,  or  that  spent  in  the  support  and 
maintenance  of  any  of  the  family.  It  is  only  that  spent 
by  her  for  her  own  separate  and  sole  support;  not  that  of 
child  or  children,  but  that  which  enured  to  her  exclnsive 
use  which  can  be  setoff,  upon  the  principle  that  her  hus- 
band has  paid  her  that,  and  has  paid  it  out  of  Maddos's 
property,  for  her  own  separate  support. 

Nor  do  we  mean  to  say  how  much  the  land  contributed 
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»w  much  the  labor  upon  it  did  to  this  support.  Thai 
raa  not  put  on  it  by  him,  and  that  contribution  is  noi 
is  only  what  the  land  would  yield,  and  did  yield,  ant 
rt  of  its  yield  that  went  into  her  own  support.  Tht 
temust  be  made  by  thejury  on  the  new  trial,  from  al! 
jof  which  may  be  submitted.  Inasmuch  as  we  think 
le  court  should  have  let  in  this  testimony  to  the  jury 
ode  of  reaching  this  equitable  set-off  above  declared 
he  aid  of  other  testimony  as  to  the  amount  tht 
linant  got  annually  from  this  land  for  her  own  ex 
!  nse,  we  reverse  the  judgment  and  award  a  ne« 


n  regard  to  the  decree,  it  is  unnessary  to  pass  upor 

new  trial  is  awarded.  We  will  say,  however,  that 
ily  the  laud  into  which  her  money  entered,  upon 
she  can  claim  a  special  lien.  Of  course,  all  the  othei 
ty  of  Maddox  would  be  bound  by  her  general  decret 
;  him  from  its  date,  justasageneral  judgment  would 

all. 

■ing  in  mind  the  principle  repeatedly  recognized  by 
urt,  that  transactions  between   husband  and  wife 

be  closely  scanned,  as  capable  of  being  secretly 
audulently  concocted  to  perpetrate  wrong  upon 
ra  of  the  husband,  and  that  the  principle  is  more 

and  strongly  applicable  in  cases  where  no  writing 
sort  defines  the  agreempots  between  them,  we  are 
uctant  than  we  would  otherwiso  be,  to  differ  with 
imed  and  able  presiding  judge  in  respect  to  the 
if  a  new  trial ;  and  we  send  the  case  back  for  the 
of  the  exclusion  of  the  testimony  offered  bearing 
set-off,  as  well  as  for  the  reason  that  a  more  thorough 
gation  may  open  the  case  to  a  clearer  view  of  the 
f  the- facts  and  the  eq^uitiee  of  the  parties. 
;ment  revemed, 
ro-13 
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Cmig  el  al.  m.  Webb,  iherur,  a  at. 

Orai&  et  al.  vs.  Webb,  sheriff,  et  ah 

1.  Where  there  are  various  claimants  of  a  fund  under  a  money  mle^ 
and  some  of  them  except  to  the  judgment,  all  of  the  claimajiU 
interested  in  sustaining  the  judgment  of  the  court  below  must  be- 
made  parties  defendant  to  the  bill  of  exceptions ;  and  this  can  (miIy 
be  done  by  serving  them  or  obtaining  acknowledgments  of  fle^ 
vice.    The  sheriff  need  not  be  served. 

(a.)  Claimants  of  the  fund  interested  in  sustaining  the  judgment  be- 
low cannot  be  made  parties  plaintiff  in  error,  by  amendment  to  the 
bill  of  exceptions,  on  motion  of  the  dissatisfied  suitor. 

2.  Necessary  defendants  to  a  bill  of  exceptions,  who  have  iiot  been 
served,  may  appear  by  themselves,  or  counsel  appearing  of  record, 
or  whose  representation  is  not  contested,  acknowledge  service 
and  consent  for  the  case  to  proceed.  But  if  other  necessary  par 
ties  are  still  omitted,  the  case  must  be  dismissed. 

3.  In  the  present  case,  only  the  sheriff  and  one  claimant  of  the  fond 
were  served,  there  being  several  to  whom  i^oney  was  awarded. 
The  claimant  served,  by  consent,  assigned  certain  errors  in  rul- 
ings of  the  court,  under  the  bill  of  exceptions  filed  by  plaintiff  in 
error: 

Seldf  that  this  did  not  change  the  defendant  to  a  plaintiff  in  error. 
Had  it  done  so,  no  substantial  party  defendant  in  error,  who  had 
been  served,  would  be  left. 
March  18,  1888. 

Practice  in  Supreme  Court.  Parties.  Before  Judge- 
Brown.    Milton  Superior  Court.     August  Tejm,  1882. 

A  money  rule  was  tried  in  Milton  Superior  Court.  Webb, 
sheriff,  had  raised  a  fund  by  the  sale  of  the  property  of 
one  Rogers.  Craig  ruled  him,  and  others  having  judg- 
ments against  Rogers  became  parties  and  claimed  the  fund, 
viz:  Medlock,  Palmer,  Rogers,  Silvey,  Bell  and  Brown, 
Baugh,  Sloan,  Strickland  and  his  wife,  Taylor,  and  W.  E. 
Simmons,  attorney.  The  case  was  heard  on  the  rule  and 
answer.  The  court  awarded  certain  sums  to  the  following^ 
claimants :  Simmons,  Bell  and  Brown,  Strickland  and  wife^ 
Medlock,  and  Sloan,  and  the  balance  of  the  fund  to  Strick- 
land. Craig  excepted.  Strickland  and  wife  joined  in  the  bill 
of  exceptions,  and  assigned  error  on  certain  rulings  of  the^ 
court.    Service  of  the  bill  of  exceptions  was  acknowledged 
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Cnig  €t  al.  t«.  Webb,  sheriff.  H  al. 


by  the  attorneys  for  Strickland  and  wife  and  by  Webb, 
sheriff.  On  the  call  of  the  case,  counsel  for  defendant  in  error 
moved  to  dismiss  the  writ  of  error  for  want  of  service  on 
necessary  parties.    The  motion  was  sustained. 

Thos.  L.  Lewis  ;  W.  E.  Simmons  ;  H.  P.  Bell  ;  H.  L.  Pat- 
TEBSON,  for  plaintiffs  in  eifor. 

George  N.Lester;  Clinton  Webb,  in  ^(Tpna  ^er«^ma  / 
L  E.  Bleckley,  for  defendants. 

Jackson,  Chief  Justice. 

This  is  a  bill  of  exceptions  brought  by  G.  W.  F.  Craig, 
Anderson  S.  Bell  and  John  Silvey,  who  assign  error  to  a 
judgment  of  the  superior  court  of  the  county  of  Milton 
on  a  money  rule  against  the  sheriff,  to  which  themselves 
and  Louisa  J.  Rogers,  B.  J.  Brown,  Robert  Medlock, 
Mathew  Sloan,  James  M.  Taylor,  L.  J.  Rogers,  Hardy 
and  Eliza  Strickland,  and  R.  P.  Baugh  were  parties  in  the 
court  below.  No  party  is  made  defendant  to  this  bill  of 
exceptions  but  Hardy  and  Eliza  Strickland,  who  alone  are 
served  with  it  by  acknowledgment  of  service  by  their 
counsel.  A  motion  was  made  by  counsel  for  G.  W.  F. 
Craig,  one  of  the  plaintiffs  in  error,  to  amend  the  bill  of 
exceptions  by  adding  thereto  the  names  of  Robert  Med- 
lock, John  Palmour,  Louisa  J.  Rogers,  Robert  P.  Baugh 
James  M.  Taylor  and  Wm.  E.  Simmons  as  plaintiffs  in 
error. 

1.  Whilst  the  statute  of  1880-81,  pp.  123,  124,  addenda 
to  Code,  4272  (b),  dispenses  with  making  the  sheriff  a  party 
to  a  rule  to  distribute  money,  it  requires  service  on  all 
claimants  of  the  fund  who  are  interested  in  sustaining  the 
judgment  of  the  court  below  to  be  made  parties  defendant 
to  the  bill  of  exceptions  by  service.  The  only  mode  of 
making  a  party  defendant  to  a  bill  of  exceptions  is  to  serve 
him  with  a  copy  or  to  get  his  acknowledgment  thereof. 
^0  one  else  is  a  party  defendant  to  the  bill  of  exceptions. 
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Code,  §4259.  Medlock  and  Sloan  got  a  pi 
under  the  judgment  of  the  court  below  di 
they  are  interested  in  the  affirmance  of  th 
mugt  be  made  parties  defendant  to  the  bi 
If  made  parties  plaintiff  thereto,  they  ^ 
wrong  side.  We  know  of  no  law  by  whicl 
The  Code,  addenda  §4272  (b),  is  imperati- 
made  defendants  to  the  writ  of  error ,  and 
points  out  the  only  way  in  which  that  ( 
that  is  by  serving  them.  The  sheriff  is  no 
ant  necessarily  and  substantially,  as  the  a 
in  the  case  in  62  &a.,  135, 138,  but  the  cat 
ruling  in  66  Oa.,  247,  where  the  motii 
denied.  The  interest  here,  as  in  the  66th, 
plaintiffs  in  error. 

The  case  in  the  62  Oa.,  138,  was  broughl 
trator  against  the  contestants  for  the  fund ; 
one  of  the  contestants  against  the  sheri: 
the  other  contestants  were  made  pa 
parties  against  the  plaintiff  in  the  ruli 
to  make  Medlock  a  party  plaintiff  in  errc 
not  have  any  error  to  complain  of,  but 
judgment  which  gave  him  the  money  belo 
tlierefore  be  denied.  The  motion  to  am 
elude  Sloan.  If  it  did,  it  would  be  ruled  i 
And  the  same  applies  to  Wm.  E.  Simmoi 
Rogers,  who  are  interested  in  the  affirma 
ment. 

So  far  as  Wm.  E.  Simmons  is  affected,  h 
edge  service,  and  he  might  also  for  Med! 
for  him,  if  the  fact  appeared  of  record  or 
under  Code,  section  4259 ;  but  the  troubl 
ist  as  to  Sloan  and  Louisa  J.  Rogers.  W 
see  no  way  out  of  the  trouble  in  which 
volved  than  to  dismiss  it.  It  is  true,  thai 
the  Stricklanda  do  also  assign  error  as  to  c 
of  exceptions,  but  that  is  a  mere  permissi 
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Ittfor,  etc.,  of  IfoDtezauu  n.  Hlnor,  lurvlrlng  putoer 

nowledgment  of  service  was  procured  to  make  them 
endants  in  error ;  and  if  they  are  not,  no  substantia] 
ty  is,  and  the  case  would  go  out,  because  there  would 
DO  defendant  at  all. 
>iBim8sed  for  want  of  service. 


roR,  etc.,  of  Montezuma  v«.  Minor,  surviving  partner 

Tnder  the  charter  of  the  town  of  Montesuma,  the  municipa 
uthoritiea  have  full  power  to  abate  a  nuisance  on  the  report  of  tlit 
card  of  health,  although  such  nuisance  consists  of  a  mill  anti 
lachinery  run  by  water.  A  prior  general  law  proviiling  for  th* 
bating  of  such  nuisances  did  not  prevent'the  legiHlature  from  cou' 
;rring  a  power  to  abate  them  within  a  town  on  the  municipal 
athoritiea  thereof  in  1871. 

Unleps  particularly  named,  or  necessarily  from  its  terms  thereir 
mbraced,  a  local  or  particular  law  is  not  repealed  by  a  enbaeqaenl 
eneral  law. 

F  the  town  authorities  having  jurisdiction  of  the  subject-ma ttei 
o  not  follow  the  law  in  administering  and  applying  it  to  the  facti' 
t  the  case,  the  remedy  ie  by  certiorari,  and  not  by  writ  of  prohibi- 

faichZO,  1883. 

lunicipal  Corporations.  Montezuma.  Nuisance.  Laws, 
unction.    Before    Judge   Fort.    Macon  County.    At 

imhpTB.  .T«niiBrv  Ifi.  1883. 


[.ECELET,  for  plaintiffs  in  error. 
FoHH  W.  Hatgood,  for  defendant. 


11  filed  for  that  purpose,  granted 
the  mayor  and  town  council  of 
them  to  desist  from  abating  a 
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nuiBance  within  the  corporate  limits  of  the 
grant  of  that  writ  is  assigned  as  error  here 
1.  The  question  is  whether  the  town  i 
empowered  to  abate  this  nuisance,  it  beinf 
chinery  run  by  water.  * 

By  the  act  of  1833,  Code,  §§4094. 4095, 
enacted  that  any  nuisance  may  be  abated 
of  the  peace  upon  the  opinion  of  twelve  fr 
county ;  if  in  a  town  or  city,  under  munici] 
by  order  of  that  government ;  and  if  the 
plained  of  be  a  grist  or  saw  mill,  or  other  f 
of  value,  it  shall  not  be  destroyed  or  abal 
ihe  affidavit  of  two  or  more  freeholders  beft 
who  is  to  summon  "a  jury  of  twelve  m( 
sheriff,  and  try  the  case  at  the  court  hous 
Inasmuch  as  this  nuisance  is  of  the  latte 
insisted  that  the  city  authorities  had  no  po 
but  that  the  jurisdiction  is  in  the  ordinary  i 
If  the  act  of  1833,  which  is  a  general  1; 
it  might  be  matter  of  doubt  whether  tl 
regard  to  water  machinery  and  mills,  wou 
.  to  cities  and  towns  and  nuisances  therein, 
diction  of  the  city  authorities  of  Monfezi 
ciiarter  of  that  town.  By  that  charter,  a 
under  the  supervision  of  the  town  au 
1871-2,  p.  123.  The  19th  section  of  that 
a  board  of  health  whose  duty  it  is  to  repo 
and  thereupon  they  may  be  summarily  at 
eral  law  of  1833,  did  not  prevent  the  gen( 
1871  from  granting  a  charter  conferring  br 
city  authorities.  These  broader  powers  are 
city  or  town,  and  in  our  judgment  its  aut 
power  to  abate  this  nuisance  on  the  repor 
health.  It  is  further  insisted  that  the  gi 
has  subsequently  recognized  the  act  of 
the  acta  of  1874  and  1875,  codified  in  s^ 
4097 ;  but  these  acts  merely  refer  to  and  ei 
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KkTOT,  Etc.,  ol  Bninnrlek  n.  BnztOD. 


Trying  ont  the  act  of  1833,  by  juries,  et«,,  where  tha 
:  applicable.  If  its  application  to  Montezuma  wa 
I  away  by  its  charter,  the  subeeqaent  law  canno 
,  this  question.  Besides,  snlesa  particularly  named 
cessarily  from  its  terma  therein  embraced,  a  genera 
loes  not  repeal  a  local  or  particular  law.  67  6a.,  819 
8  Ohio  N.  S.,  131 ;  Sedgwick  on  Construction  of  Stat 

is  view  of  the  case  renders  it  unnecessary  to  pass  oi 
uestion  whether  or  not  the  party  should  have  pleade< 
le  jurisdiction  of  the  town  authorities  rather  thai 
r  for  the  writ;  and  to  consider  the  inaccuracy,  per 
of  applying  to  equity  rather  than  to  the  law  side  o 
ourt  fersucfa  a  writ,  and  of  mixing  up  the  applicatioi 
le  writ  of  injunction  and  prohibition  together. 
If  the  town  authorities  having  jurisdiction  of  the  sub 
natter,  do  not  follow  the  law  in  administering  ani 
ring  it  to  the  facts  of  the  case,  the  remedy  is  by  cer 
ri  and  not  by  prohibition, 
dgment  reversed. 


Matoe,  mc.,  OP  Beubswick  vs.  Bbaxtoit. 

videncB  In  thia  case  was  conflicting,  but  tliere  was  enough  t 
iw  misfeasance  on  the  part  of  the  city  or  its  agents  in  construct 
'  the  hridge  where  the  accident  occurred,  and  neglecting  to  kee 
D  repair ;  and  the  presiding  judge  having  approved  the  finding 

nonicipal  corporation  for  damages  resultin 
plank  in  a  bri<Ige  in  one  of  its  streets,  tli 
eitiicr  positive  misfeaflftnee  on  the  part  < 
cers  or  servants,  or  of  others  under  its  at 
hich  caused  the  street  to  be  out  of  repaii 
corporation  to  put  the  street  in  repair,  c 
erefroRi,  or  remedj'  causes  of  danger  occe 
il  acts  of  others.  Id  the  former  cane,  n 
CHporation  of  the  condition  of  the  street  i 
.  In  the  latter  case  notice  of  the  conditio 
J  equivalent  to  notice,  is  necessary. 
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Municipal  Corporations.  Streets.  D 
and  Servant.  Xegligence.  Before  Judge ' 
S'lperior  Court     May  Term,  1882. 

Reported  in  the  decision. 

Iba  E.  Smith,  by  J.  H.  Lumpkin,  for  | 

No  appearance  for  defendant 

Jackson,  Chief  Justice. 

This  was  an  action  for  damages  for  nc 
ing  and  keeping  up  a  bridge  in  the  city 
that  the  plaintiff's  horse  broke  through  a  ] 
was  injured  thereby,  so  that  he  died. 

The  bridge  was  over  a  ditch  in  one  of 
the  horse  broke  through  a  plank  of  th 
hurt,  and  died  from  the  effects.  The  jurj 
of  one  hundred  dollars.  A  motion  for  a 
ground  tliat  the  verdict  was  contrary  to  li 
was  overruled,  and  the  defendant  except* 

The  evidence  is  conflicting,  but  there  is 
misfeasance  in  making  the  bridge,  and  n< 
it  in  repair,  and  the  presiding  judge  havi 
finding,  this  court  does  not  interfere, 
trial  and  reversal  will  not  be  granted  on 
the  verdict  is  against  the  weight  of  eviden 

Is  it  againstlaw?  The  defendant  entru: 
make  the  bridge  and  to  keep  it  in  repair.  "1 
action  in  either  positive  misfeasance  on 
corporation,  its  officers,  or  servants,  or  by 
authority,  in  doing  acts  which  cause  the 
of  repair,  in  which  case  no  other  notice  t< 
of  the  condition  of  the  street,  is  essentia 
or  the  ground  of  the  action  is  the  neglect 
tion  to  put  the  streets  in  repair,  or  to  rem 
therefrom,  or  to  remedy  causes'  of  dause 
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ongful  acts  of  others,  in  which  cases  notice  of  the 
ion  of  the  street,  or  what  is  equivalent  to  notice,  is 
ary."     2  Dillon,  1020. 

I  there ' misfeasance  in  this  case?  The  city,  by  its 
its  employ^,  put  a  sappy  plank  in  this  bridge.  This 
isfeasance  or  wrong-doing  in  making  the  bridge,  by 
ting  under  its  authority,  and  the  law,  as  cited  from 
and  supported  by  authorities,  makes  the  city  liable 
ti  a  case. 

agent  himself  swears  that  he  did  put  such  a  plank 
bridge,  and  that  it  caused  the  breaking  through  of 
rse. 

lotice  is  necessary  in  such  a  case,  for  the  obvious 
that  the  man  under  the  authority  of  the  city  put 
d  plank  in.  It  is  immaterial  that  he  built  it  all 
y  right,  as  he  swore,  in  a  general  way.  The  jury  had 
:  to  go  on  this  fact,  testified  to  by  himself,  that  he 
at  plank  in,  that  it  caused  the  damage,  and  to  be- 
hat  fact  rather  than  his  skill  in  general  bridge  mak- 
3o  that  in  this  view  the  verdict  is  not  against  law. 
eover  this  same  agent  was  to  keep  the  bridge  in  re- 
He  knew  the  plank  was  there,  and  that  a  wet  place 
ider  it.  He  was  relied  upon  by  the  city,  and  was 
y  agent  and  servant  to  keep  this  bridge  in  repair. 
I  to  him  was  notice  to  the  city,  and  he  had  notice,, 
knew  the  plank  was  then  over  a  damp,  wet  place 
ould  rot ;  yet  he  did  not  inspect  it,  to  see  if  it  was 
;  and  unsafe. 

evidence  is  conflicting,  but  it  satisfied  the  jury  and 
l>elow  of  the  truth  of  the  case  made  by  the  plaintiff; 
(  made  by  him  and  the  testimony  going  to  corrobo- 
im,  the  facts,  when  the  law  is  applied  to  them,  give 
le  right  to  recover, 
gment  affirmed. 
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BoBEKTS,  presideat,  vs.  Marti 

Ad  odmiiuBtnitor'B  deed,  accompanied  by  the  < 
gruiting  leave  to  Bell,  is  not  mere  color  of  titli 
rf  admiiuBtration  may  not  be  produced.  1 
coort  of  ordinary  gnmtinf;  leave  to  an  adn 
land  beloi^ing  to  the  estate  ot  his  intesl«U 
law  preanmea  that  all  has  been  done  which  1 
Iteea  done  before  the  Bame  was  granted.  T 
showing  the  necessity  of  the  sale,  and  that  it 
«flt  of  the  beiifl  «nd  creditors,  bnt  also  the  b 
-was  the  admiuislmtot  and  uUboriwd  to  mal 
XKoh  11,  ua 

Title.     Admimstraton  and  Executo 
Wrllbokm.    Lumpkin  Superior  Oourt. 

To  the  report  contained  in  the  decis 
to  add  only  the  following :  The  action 
Jand.  The  plaintiff  showed  a  chain  of  t 
to  him.  One  link  in  this  chain  was 
deed,  made  by  Jarrell  Beasely,  admii 
Beasely,  to  William  P.  Beasely.  With 
trodnced  a  certified  copy  of  the  order  oi 
nary  granting  to  Jarrell  Beasely,  as  at 
ix)  sell  the  real  estate  of  the  decedent, 
that  this  would  be  only  color  of  title,  w 
tion  of  the  letters  of  administration.  1 
the  plaintiff.  Defendants  moved  for  a 
ground,  among  others,  that  the  verdict  i 
charge.  The  court  granted  the  new  ti 
order  that  he  was  not  satisfied  that  th 
evidence  to  make  out  title  by  prescri 
Haintiff  excepted. 

WiEs  Born,  for  plaintiff  in  error. 

W.  P.  Prick  ;  S.  D.  Ibvm,  for  defendj 
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Roberts,  preildent,  i^.  Martin  et  al. 

Crawford,  Justice. 

W.  S.  Roberts,  president  of  the  Augusta  and  Dahlonega 
Gold  Mining  Company,  brought  this  suit  to  recover  one 
undivided  half  of  lot  of  land  number  147,  in  the  12th  dis- 
trict and  Ist  section  of  Lumpkin  county. 

Upon  the  trial  of  the  case,  the  jury,  under  the  evidence 
and  charge  of  the  court,  returned  a  verdict  for  the  plaintiff. 
The  defendant  made  a  motion  for  a  new  trial,  upon  several 
grounds,  one  of  which  was,  that  the  jury  found  contrary 
to  the  charge  of  the  court,  wherein  he  had  instructed  them 
that  the  deed  of  Jarrell  Beasely,  administrator  of  Robert 
C.  Beasely,  with  the  order  of  the  ordinary  granting  leave 
to  sell,  was  only  color  of  title,  unless  his  letters  of  admin- 
istration were  also  produced  in  evidence.  Upon  this 
ground,  the  motion  for  a  new  trial  was  granted,  the  judge 
stating  therein  that  he  was  not  satisfied  that  there  was 
sufficient  evidence  to  make  out  a  title  by  prescription  in 
favor  of  the  plaintiff. 

The  evidence  contained  in  the  record  shows  a  perfect 
legal  title  in  the  plaintiff,  unless  it  is  true,  as  charged  by 
the  court,  that  the  administrator's  deed,  without  the  pro- 
duction of  his  letters  of  administration,  was  only  color  of 
title.  In  this,  however,  we  cannot  concur,  as  it  is  well 
settled  in  this  state  that  the  judgment  and  order  of  the 
ordinary  having  jurisdiction  of  the  administration  of  an 
estate,  gives  complete  and  ample  power  to  the  adminis- 
trator to  sell  the  realty  of  the  intestate.  When,  therefore, 
the  order  of  the  court  of  ordinary  was  shown,  granting  leave 
to  Jarrell  Beasely,  the  administrator,  to  sell  the  lands  be- 
longing to  the  estate  of  Robert  C.  Beasely,  the  law  pre- 
sumed that  all  had  been  done  which  was  necessary  to  have 
been  done,  before  the  same  was  granted,  and  the  court 
should  not  have  gone  behind  the  judgment.  This  includes 
not  only  the  necessity  of  the  sale,  and  that  it  would  be  for 
the  benefit  of  the  heirs  and  creditors,  but  of  the  fact  that 
Jarrell  Beasely  was  the  administrator,  and  authorized  to 


198  SUPREME  COHET  OF  QI 

Jackeiu  i«.  NiooUon. 

make  the  sale.  47  Oa.  195 ;  50  7*.,  23 
deed,  thi^B  eupported,  was  a  Bound  )int 
perfect  legal  title,  and  to  limit  its  leg 
color  of  title,  requiring  it  to  be  suppor 
session  and  ripened  into  a  title  only  b; 
error.  The  findingof  the  jury,  underthi 
being  satisfactory  to  the  judge,  excep 
and  his  construction  of  the  law  on  that 
wrong,  the  new  trial  should  not  have 
liisjudgment  thereon  must  be  reversed, 
Judgment  reversed. 


Jackens  vs.  Nicolsoi 

Xm»  cue  wu  wpicd  at  Ihe  lut  Icnn,  and  th( 

1.  In  written  contracts  for  land,  where  they  an 
ble  of  being  performed,  equity  will  decree  t 

2.  In  sales  at  auction,  the  auctioneer  may  be  < 
both  parties,  so  far  as  to  dispenae  with  an 
writing;  than  his  own  entries. 

3.  Where  the  specific  performance  wonid  be 
of  one  of  the  partiee,  it  will  be  bo  decreed 
other,  although  the  relief  sought  by  Wm  is 
a  compensation  in  damages  or  value.  In  s 
if  it  exists  at  all,  should  be  mutual  and  rec 
vendor  as  for  the  purchaser. 

Hair  ],  im. 

Equity.  Specific  Performance.  Cc 
and  Agent.  Statute  of  Frauds.  A 
Judge  SmuD.  Chatham  Superior  Co 
1883. 

Mrs.  Jackens  filed  her  bill  against  N 
brief,  as  follows:  In  April,  1881,  she ; 
of  Blum,  a  regular  aactioneer  in  Savan 
improvements  thereon  for  eale.  It  w 
on  April  5,  waa  offered  at  public  outcri 
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JackeoB  n.  Nlolson  

B  highest  bidder,  at  the  price  of  n,&00.00  cash. 

a  memorandum  of  the  sale  and  its  terms  was  en- 

the  auctioneer  on  his  books.     Kicolson  employed 

ey  to  investigate  the  title  to  Uie  property,  and  to 

delivered,  at  the  request  of  Nicolson,  the  deed 

lich  complainant  claimed,  being  a  deed  from  one 

ast  to  her  deceased  husband,  dated  April  30, 1 853. 

tion  by  the  attorney  that  the  deed  did  not  furnish 

^ient  data  to  locate  the  property  and  pass  upon 

,  complainant  tendered  him  a  map  made  by  the 

eyor  and  referred  to  in  the  deed,  from  which,  as 

mm  o'ther  published  maps,  the  property  could  be 

entified.     Complainant  also  tendered  such  infor- 

nd  data  as  was  in  her  power  to  give.     No  answer 

e  to  this  tender,  no  abstract  demanded  or  further 

sd.     After  waiting  for  over  a  month,  she  wrote  to 

,  calling  upon  him  for  an  answer,  and  staUng  her 

I  to  make  a  deed  to  the  property.     Still  failing  to 

I  reply,  she  caused  a  proper  warranty  deed  to  be 

id  tendered  it  to  Nicolson  through  the  auctioneer. 

referred   the   auctioneer   to   his  attorney,  who 

.hat  he  had  no.  money  belonging  to  his  client. 

nant  has  made  repeated  efforts  to  get  Nicolson  to 

h^  ,l6Prl  nnrt  nav  the  money,  but  he  has  failed  and 

ler  made  inquiries  about  her 

cause  suspicion  concerning  it; 

he  delay  until  the  season  for 

assed,  as  well  as  the  expense 

tored  to  her  original  position, 

and  without  heavy  loss.     The 

by  one  Prendergast,  who  had 

le  deceased  husband  of  com- 

ice  died  leaving  no  heir  except 

led  debts.     Her  husband,  and 

en  in  possession  ever  since  the 

;  and  she  has  a  perfect  title, 

but  also  by  reaaoa  of  twenty 
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yearo'  posaession  and  by  reason  of  sove 
under  color  of  title.  The  object  of  this 
specific  performance  on  the  part  of  Nic' 
On  demurrer  for  want  of  equity  and 
quate  common  law  remedy,  the  bill  i 
complainant  excepted. 

It.  R.  Richards;  J.  J.  Abrams,  for  pi 

Lbstbb  &  Ratenel,  for  defendant 

Crawford,  JuBtice. 

This  bill  was  filed  for  the  specific  pen 
tract  in  the  purchase  of  certain  real 
auction,  and  where  the  purchaser  refuse 
and  pay  the  contract  price.  The  bill 
demurrer,  for  the  want  of  equity,  and 
plainant  had  an  adequate  and  complete 

Conceding  that  the  memorandum  < 
made  at  the  time  of  the  sale  is  all  th 
law,  the  only  question  in  the  case  is,  ^ 
plainant  is  entitled  to  a  specific  perfor 
tract. 

This  question,  we  think,  is  clearly  se 
in  the  cases  of  Chance  vs.  Beall,  20  Oa., 
vs.  McCavUy,  48  lb.,  402.  In  the  : 
"Where  a  contract  is  in  writing — ^is  ceri 
its  parts — is  for  an  adequate  considerati' 
being  performed,  it  is  juat  as  much  a  mi 
a  court  of  equity  to  decree  a  specific 
it  ie  for  a  court  of  law  to  give  damage 
cases."  In  the  last,  the  above  ruling  ws 
the  principle  again  laid  down  that  "  in 
for  land,  where  they  are  certain,  fair  anc 
performed,  equity  will  decree  tbelrperfoi 
Eq.  Jur.,  §746;  Hilliard  on  Vendors,  421 
Bow  far  at  the  hearing  the  allegatioc 


stained  by  the 

We  put  the 

3  cited  aupra. 

h  parties  to  b 

13  declared  by 
,  the  contract  i 
be  further  sho 
and  capable  of 
nrpose  will  be 
ere  the  epecifii 
Btance  of  one  c 
itance  of  the  ot 

merely  in  the  i 
je" ;  "  for  in  al 
L  that  the  rem 
1  and  reciproct 
iser."  1  Storj'' 
ice,  m.  p.  10.,  § 
^ent  reversed 


ified 
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ofti 
Utor 
'edit 
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Broirii  n.  W«t 

Reported  in  the  decision. 
John  C.  Reed  ;  L.  E.  Blecelet,  for  pla 
W.  H.  Branch,  for  defendants. 
Jackson,  Chief  Justice. 

This  is  a  writ  of  error  to  the  reftasal  of  a 
court  below.  The  property  was  levied  o 
ji.  fa.j  as  belonging  to  the  defendant 
his  wife  claimed  it,  because  her  money 
because,  when  the  mortgage  was  made  I 
the  plaintiff  had  notice  that  her  money  pi 

1.  The  evidence  before  the  jury  is  co 
question  of  notice.  The  plaintiff  swears  tb 
the  defendant  swears  that  he  told  him  ti 
bis  wife's,  and  that  her  money  paid  for  i< 
lieved  the  defendant ;  the  court  below  n 
diet;  this  court  does  not  interfere  in  such 

S.  The  court  charged  that,  if  the  jury  bi 
evidence  "  that  plaintiff  gave  credit  to  the 
fa.,  on  the  faith  of  the  land  in  controve 
knowledge  of  the  secret  equity  of  claimant 
to  find  for  plaintiff.  But  if  they  believf 
did  not  give  credit  to  defendant  on  the  fa 
and  did  have  knowledge  of  the  equitable 
ant,  then  they  ought  to  find  for  claiman' 
signed  here,  that  this  charge  is  erroneoi 
plaintiffs  giving  credit  to  the  defendant  ot 
land. 

We  do  not  see  the  error.  The  evidence  if 
that  the  wife's  money  paid  for  the  land.  ] 
unless  plaintiff's  mortgage  took  it  from  h 
legal  title  was  in  the  defendant,  and  plaint 
of  her  equitable  title,  and  not  knowing  it,  < 
ant  on  the  idea  that  he  had  title  to  the  land 
him  iju  other  property,  he  was  not  hurt  b 
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ing  unknown  to  him ;  but  if  he  credited  him  on  the 
hat  the  title,  tlie  good,  complete  title;  was  in  him, 
)  was  hurt  by  the  claimant's  selting  it  up,  when  he 
iiorant  of  it.  The  court,  we  think,  put  the  issue 
ly  on  the  facts  on  which  the  hnv  would  decide  it  be- 
the  parties,  and  the  judgment  is  affirmed. 
;meut  affirmed. 


Daniel  &  Compasv  vs.  Tarver  ef  al. 

e  having  been  tried  on  October  2S,  a  molion  tor  new  trial  made 
g  the  term,  ami  granted  on  J:muary  31  Iherfufter,  ami  a  bill  of 
itiona  tendered  on  February  7,  it  waB  too  laic  to  ap^ifjn  error 
linga  made  at  the  trial.    The  grant  ot  Ihe  new  trial  could 

■a  onewho  had  induced  another  to  give  credit  to  a  third  parly, 
It  the  account,  made  out  in  gross,  at  half  j.rice,  risking  i'H 

paid,  and  gave  his  notu  therefor,  whi.h  was  remwvd  wi;h 
ity  when  it  fell  due,  to  a  snit  brought  on  llie  renewed  nott:  it 
10  valid  defense  that  the  account  had  not  been  assigned  U> 
□  writing  80  that  he  could  Hue  in  his  own  name,  and  tliitt  the 
r  was  insolvent,  it  appearing  tliat  ho  could  have  sued  in  the 

of  the  cretlitor  or  could  have  obtained  a  wrilleii  ar^sigiiment 
quest,  but  did  notask  ordesire  it.  A  verdict  (or  tlie  plaintifi 
ighl,  and  should  not  have  been  set  aside  an  contrary  to  law, 
apsignment  should  be  in  writing  to  pass  the  legal  litle  to  an 
acccunt. 
.?.  iMj. 

;racts.  Statute  of  Frauds.  New  Trial.  Consider- 
Bei'ore  Judge  Ssead.  Richmond  Superior  Court, 
r  Term,  1881. 

s  transferees  for  value,  brouglit 
R.  G.  Tarwr  on  a  uote  made  by 
nd  indorsed  by  the  latter. 
owing  pleas; 

sideration,  "  for  that  defendants 
Daniel  (who  assigned  said  note 
),  for  a  certain  statement  of  ac- 
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count  against  one  T.  E.  Ponder,  whicb 
tiffs  represented  as  just  and  true,  a 
whereas,  said  account  was  not  due  by 
ler  &  Daniel ;  wherefore  defeadants  we 
anything  upon  said  account,  which  w 
consideration  for  which  said  note  wa 
they  put  themselves  upon  the  country 

(3.)  Total  failure  of  consideration  ' 
have  used  all  diligence  to  collect  the 
Ponder,  but  have  wholly  failed  becauE 
and  refusal  to  pay." 

The  evidence  made  substantially  tli 

Z.  Daniel,  one  of  plaintiffs'  firm,  w 
firm  of  Miller  &  Daniel  at  the  time 
and  at  that  time  had  notice  of  its  co 
tiflFs'  partnership  was  entered  into  afte 
ler  &  Daniel,  and  the  note  sued  on  was 
for  value,  before  maturity.  One  T.  E, 
county,  Ga.,  applied  to  Miller  &  Dani 
for  a  line  of  credit  in  groceries,  etc.  I 
defendant  R.  G.  Tarver  was  formerly  i 
called  on  him  and  inquired  as  to  the  res^ 
Tarver  replied  that  he  was  a  good  m 
and  it  was  largely  on  the  faith  of  this  n 
credit  was  extended.  [Tarver  swore  tl 
the  Ponder  family  as  good  men,  but 
particular  Ponder], 

When  the  account  became  due,  '. 
on  Tarver  and  told  him  that  they  I 
all  they  could  from  Ponder.  Tarv 
the  account  good,  and  offered  to  buy  the 
iel  agreed  to  this,  and  sold  it  to  him  fo 
of  the  balance  then  due,  and  took  his  nc 
the  purchase  money.  They  delivered  t 
statementof  account  against  Ponder,  wl 
Tarver.  This  paper  was  not  produced 
been  lost  by  defendant.  Tarver  : 
written  transfer  thereon.     Plaintiffs  <3 
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Daniel  &  Company  ri 


here  was  none.    No  demand  was  then  made  for  a 
transfer,  and  none  since,  nor  was  any  objection 
iplaint    made    on    that     ground.      Nothing    was 
the  time  of  the  trade  in  reference  to  title,  but  both 
thought  the  legal  title  passed  by  the  parol  assign- 
,nd  such  was  their  intention.  The  assignors  intended 
every  thing  that  was  necessary  to  enable  the  as- 
to  collect  the  claim.     Neither  party  knew  that  writ- 
iisfer  was  necessarj-  to  pass  title,  or  the  difference 
a  legal  title  to,  and  an  equitable  interest  in,  a  chose 
m.     The  account  was  valid  and  unpaid.     There  was 
ranty  as  to  collectibility  of  the  claim.     On  the  con- 
Janiel  told  Tar\'er  that  they  had  been  unable  to  col- 
filler  &  Daniel  surrendered  all  interest  in  the  claim, 
ide  no  further  effort  to  collect.     They  have  always 
nd  are  now,  ready  and  willing  to  make  a  written 
r  and  give  any  other  writing  Tarver  may  ask  or 
also    to  allow  him   to  use  their  names  in  suing 
dm,   and  to  give  him   free  access  to,   and   unob- 
d  U3d  of,  firm  books   containing  items  of  account 
i  to.     Tarver,  after  the  purchase,  kept  the  account 
wo  months,  without  seeing  or  communicating  with 
•.     He  then  went  to  Jefferson  county,  and  asked 
itor  for  payment,  who  refused,  and  has  ever  since  re- 
~       (r  has  never  sued  the  claim.     Defend- 
nsolvent.     Plaintiffs  do  not  know  his 
At  the  maturity  of  the  note,  Tarver 
s  to  pay ;  asked  for  further  time ;  said  if 
would  make  the  note  good  by  )lis  fatb- 
I  agreed  to,  interest  added,  and  the  note 
y  father  and  son.     Roberson  Tarver 
e  claim ;  signed  at  his  sou's  request  as 

)r  the  plaintiffs.  Defendants  moved 
hs  ground  that  the  verdict  was  con- 
ce  and  the  charge  of  the  court.  This 
aintiffs  e.\cepted. 
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Daniel  £  Compcny  n.  Titrrer  •'I  at 

Harper  &  Brother,  for  plaintiffs  in  error. 
W.  H.  Fleming,  for  defendants. 
Jackson,  Chief  Justice. 

1.  The  verdict  in  this  case  was  for  the  plaintiffs.  Tbe  de- 
fendants were  granted  a  new  trial,  and  the  plaintiffs  en- 
ceptiiig  to  that  judgment,  bring  this  writ  of  error  here. 
They  also  excepted  to  many  rulings  of  the  court  on  the 
hearing  before  the  jury ;  but  all  these  were  stricken  here 
because  the  time  had  elapsed  within  which  they  could  be 
excepted  to. 

The  grant  of  the  new  trial  alone  on  the  grounds  that  it 
is  contrary  to  law,  to  the  evidence  and  to  the  charge  will 
be  considered. 

2.  They  make  a  single  point :  Is  the  sale  of  an  account 
in  gross,  and  not  itemized,  a  valid  consideration  to  sapport 
a  promissory  note,  payable  in  bank,  and  renewed  once 
with  a  surety  thereto,  where  the  account  was  not  sued  or 
attempted  to  be  sued  by  the  maker  of  the  note,  but  pre- 
sented for  payment  and  refused,  after  being  held  some  time, 
and  when  the  maker  of  the  account  was  insolvent,  and  the 
intention  of  both  parties  to  the  trade  was  to  pass  fnll  title 
to  the  account  f 

The  assignment  should  have  been  in  writing,  in  order  to 
pass  the  legal  title.     Code,  §2244 ;  63  6a.;  681. 

Cut  has  the  consideration  on  which  the  promissory  note 
was  given  wholly  failed  by  reason  of  that  not  being  done! 

The  man  who  owed  the  account  when  it  was  presented 
failed  and  refused  to  pay  it,  not  because  the  title  was  nof 
good  in  him  who  presented  it,  nor  for  the  want  of  a  bill 
of  particulars,  but  because  he  was  insolvent.  The  suit 
could  have  been  brought  in  the  name  of  the  parties  vho 
sold  the  goods,  if  suit  had  been  necessary ;  or  the  assign- 
ment could  have  been  put  in  writing,  flnd  the  nrcnunt  all 
itemized,  wliich  the  plaintiffs  were  n 
maker  did  not  ask  or  desire  this  to  be 
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Cenlnl  BaUroad  ii 


he  could  not  collect  it,  and  to  sue  for  it  would 
a  to  send  good  money  after  bad,  and  to  lose  all  at 
I  knew  the  person  who  made  the  account ;  he  had 
laintifTs  to  credit  him;  he  had  bought  the  account 
ice ;  he  risked  its  being  paid,  and  expected  to  make 
nuch  as  he  gave  for  it ;  and  when,  after  two  months, 
he  maker  of  the  account  and  fouud  he  could  not 
J  pleads  total  failure  of  consideration.     When  one 

risk  of  the  solvency  of  a  debtor  to  another  wliom 
iduced  that  other  to  credit,  and  gives  his  note  for 
int  against  that  debtor  at  half  its  nominal  value, 
s  the  account  until  the  note  at  ninety  days  is 

and  the  renewed  note  with  security  falls  due, 

pleads  total  failure  of  consideration  on  the  mere 
hat  the  legal  title  to  the  account  did  not  pass  so 

it  in  his  own  name,  though  he  could  have  sued  in 
^  of  the  seller,  and  when  lie  could  have  got  the 
ly  asking  for  it,  so  as  to  sue  in  his  own  name,  if  he 

0  sue,  but  really  had  no  such  desire,  and  could 
ie  nothing  by  suing,  he  ought  in  justice  and  equity 
,  and  a  verdict  finding  that  he  sliall  pay  it,  pred- 

1  these  facts,  is  not  contrary  to  law  and  ouglit  not 
jeen  set  aside. 

lent  reversed. 


IAD  vs.  Brissos,  by  next  friend. 


sneQts  and  privileges  conferred  upon  them, 
to  the  public,  which  Ihey  are  striclly  enjoined 
lable  them  to  perform  such  duties,  they  are 
tnicted  use  of  all  the  means  which  the  law 
il  for  that  purpose. 

pany  has  the  right  to  the  exclusive  use  of  its 
inkments,  except  at  crossings,  nevorthelesa, 
or  malicious  act  of  an  employ*,  acting  in  the 
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Bcope  of  hia  duty,  or  such  groaa  negligence 
wilfulness,  causes  an  injury  to  a  trespasser  uj 
embankments  of  the  road,  it  will  be  held  resf 

3.  If  a  plaintiff,  by  ordinary  care,  could  have  avoi' 
to  himself  caused  by  the  defendant's  negligen 
to  recover;  but  in  other  cases,  the  defendi 
although  the  plaintiff  may,  in  some  way,  ha 
injury  sustained.  No  person  shall  recover 
pany  for  an  injury  to  himself  or  his  property,  w 
by  his  consent,  or  is  caused  by  his  own  neglig 
and  the  agents  of  the  company  are  both  at  fi 
recover,  but  the  damages  shall  be  diminishe 
portion  to  the  amount  of  default  attributable 

(a.)  The  presumption  (except  in  case  of  suits  b 
Code,  43036)  is  against  the  company ;  and  tt 
from  the  common  law. 

4.  The  plaintiff,  a  boy  over  fifteen  years  of  age, ' 
in  the  habit  of  walking  along  the  railroad  ti 
from  school,  it  being  a  better  walk  than  the  ( 
had  been  accustomed  to  remain  on  the  tracl 
near  to  him,  and  a  short  time  before  the  ac 
ceived  the  complaints  of  one  of  the  employes 
ing  too  long  in  getting  from  the  track.  He  k 
the  train  might  be  expected.  On  the  day  of 
a  girl,  smaller  than  himself,  were  walking  c 
preaching  train  could  be  seen  more  than  a 
tant;  heremainedon  the  track  until  it  came  ve 
stepped  off  on  one  side  upon  a  pathway  ninn 
bis  distance  from  the  track  was  estimated  diffe 
be  could  have  gone  further,  the  bonk  being  s 
he  stood  till  a  large  part  of  the  train  had  gont 
at  the  wheels,  when  he  was  struck  (as  he  c 
plank  projecting  from  a  flat  car,  was  knocke< 

Stid,  that  he  was  bound  to  be  watchful  and  car 
thereof  makes  him  chargeable  with  negligen< 
ft  recovery.  His  conduct  in  this  case  would,  p 
short  of  culpable  negligence  even  in  one  who 
track ;  and  it  might  and  could  have  been  eas 

(a.)  Slight  circumstances  may  overbalance  the 
dom  from  negligence  which  is  supposed  to 
plaintiff,  such  aa  his  being  found  in  a  posi 
plained,  the  free  use  of  intoxicating  liquors,  i 

(b.)  The  rule  of  diligence  will  vary  with  the  ta< 
reasonable  diligence  is  to  be  determined  frc 
rounding  circumstances. 

((■.)  The  company's  servants  may  ordinarily  p: 
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of  full  age  and  capacity,  who  is  walking  on  the  track  at  some  dis- 
tance before  the  engine,  will  leave  it  in  time  to  save  himself  from 
harm ;  or,  if  approaching  the  track,  that  he  will  stop,  if  it  becomes 
dangerous  for  him  to  cross  it.    This  presumption  may  not  be  justi- 
fied under  some  circumstances,  as  in  case  of  a  person  intoxicated, 
asleep,  or  othen^ise  off  his  guard. 
((/.)  A  failure  to  give  precautionary  signals,  when  in  no  manner  caus- 
ing or  contributing  to  the  injury,  does  not  impose  a  liability  upon 
the  company.    If  the  traveler  knew  by  other  means  of  the  coming 
train,  the  omitted  warnings  cannot  be  the  cause  of  the  collision. 
5.  One  who  walks  upon  the  track  of  a  railroad,  not  at  a  road  crossing, 
is  a  trespasser  thereon,  and  while  the  road  would  be  liable  for  a 
wanton  or  wilful  wrong  of  its  agents,  acting  within  the  scope  of  their 
duty ;  or  for  gross  negligence  or  carelessness,  evincing  reckless  dis- 
regard of  the  safety  of  others ;  or  where  they  perceive  the  danger 
of  a  party  in  time,  and  make  no  effort  to  avoid  it, — still,  the  com- 
pany is  under  no  such  obligation  to  a  trespasser  as  to  those  who 
are  proi)erly  and  lawfully  upon  its  premises,  either  for  the  pur- 
pose of  transacting  legitimate  business  with  it,  or  in  furtherance  of 
rights  reserved  to  them  by  law. 
(a.)  It  is  the  duty  of  every  man  to  conduct  himself  and  to  manage 
his  property  with  ordinary  care  and  diligence,  and  with  no  more 
than  that,  unless  he  has  increased  or  diminished  his  responsibility 
by  assuming  some  special  relation  with  the  person  who  seeks  to 
enforce  it.    But  if  one  does  a  gratuitous  act  for  another  with  the 
assent  of  the  latter,  his  responsibility  is  reduced  to  the  duty  of 
merely  slight  care  and  diligence,  and  to  that  extent  he  is  bound ; 
and  on  the  other  hand,  the  party  receiving  the  favor  is  bound  to 
exercise  great  care  and  diligence  therein  for  the  benefit  of  the  party 
conferring  it. 
(6.)  The  common  law  has  a  peculiar  regard  for  human  life,  and  for 
this  reason,  exacts  a  greater  degree  of  care  when  life  is  at  peril  than 
in  relation  to  any  matter  of  mere  property.    It  requires  from  all 
persons,  including  those  who  render  gratuitous  services,  at  least 
ordinary  care  for  the  safety  of  life. 
ic.)  There  is  a  difference  as  to  the  degree  of  care  to  be  observed  by 
the  company's  servants  to  one  who  avails  himself  of  a  gratuitous 
privilege,  and  a  wrong-doer. 
id.)  A  person  who  is  neither  a  lunatic,  idiot  nor  insane,  and  who  has 
arrived  at  fourteen  years  of  age,  or  before  that  age,  if  such  person 
knows  the  distinction  between  good  and  evil,  is  held  responsible 
for  crime ;  under  ten  years  of  age,  he  is  not  responsible ;  and  he  is 
equally  responsible  in  cases  of  tort,  provided  he  has  reached  those 
years  of  discretion  and  accountability  prescribed  by  the  Code  for 
criminal  offences. 
{e.)  This  case  differs  from  64  <7a.,  306,  and  60  Ga.,  339. 
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6.  The  mere  fact  that  people  have  frequently  trei 
road  track,  and  that  the  coinpany  may  DOt  hi 
tneana  to  slop  the  same,  will  not  imply  consen 
track ;  nor  will  it  create  any  rij^ht  in  the  public 

(a.)  When  a  railroad,  by  authority  of  law,  goes 
land  for  the  objecla  of  if«  creation,  ia  not  that 
Epeciticd  uses  ?  and  can  it  divert  this  uee  to  pur 
sistent  with  those  which  it  ie  authorized  to  pun 
imperil  the  lives  of  travelers  and  freighters  o 
Micurrijig  a  forfeiture  of  its  privilejies?     Qiixre. 

lb.)  A  mere  naked  license  or  permission  to  en 
estate  will  not  create  a  duty  or  ini)K)Be  an  oblig 
the  owner  to  provide  against  the  danger  of  acci 

7.  The  verdict  was  contrary  to  law  and  evident 
should  have  been  granted  on  that  ground. 

8.  In  charging  on  the  subject  o(  contributory  negl 
In  the  court  to  charge  as  follows :  "  A  railroai 
to  use  ordinary  care  in  the  running  of  its  trail 
from  coming  in  collision  with  the  person  of  ani 
bound  to  use,  even  if  that  other  is,  on  his  si 
negligent;  therefore,  if  damage  happen  to  sue 
colliHion  which  the  company,  by  the  use  of  O 
Iiave  prevented,  the  company  must  make  good  i 
a  clinrge  left  the  jury  to  infer  that  they  were  « 
entire  amount  of  the  damage  done  to  the  plain 
any  abatement  for  the  negligence  chargeable  t 

9.  The  attention  of  the  general  assembly  is  calleiJ 
of  using  railroad  tracks  and  embankments  as 
interposition  to  prevent  so  i^rilous  a  practice  i 

Jackson,  C.  J.,  concurring: 

1.  The  judgment  of  reversal  ia  concurred  in  on  tli 
cliargingasto  the  measure  of  damages,  the  esp 
good  the  damage  "  being  calculated  to  mislead 
the  idea  that  the  company  must  pay  full  dama; 
ing  from  the  jury  the  doctrine  of  contributory  i 
ing  the  dama>,'es  which  they  might  give. 

2.  Where  a  jiarcel  of  youths  and  children  are  in 
to  and  from  school  on  a  path  within  the  right  < 
company,  and  liave  been  for  years  in  that  hat 
of  a  village,  in  the  knowledge  of  the  railroa 
are  not  trespassers  to  the  extent  and  in 
railroad  company  is  only  liable  for  gross  neglig 
be  killed  or  uijured.  On  the  contrary,  the  c 
u»e  all  ordinary  and  reasonable  care  and  dilig 
to  them,  and  to  neglect  to  use  such  reasonab 
and  diligence  wouW  make  the  company  liable, 
extraordinary  cure  and  diligence  is  renuired. 


FEBRUARY  TERM,  18S3. 


luestions  of  negligence  are  for  the  jury.  Tlie  quonluui  of  d 
c6  required  of  the  railroad  by  law  Iwing  given  by  the  court, 
sr  the  jury  to  aay  whether  or  not  llie  facts  proved  make  tl 
ntum,  subject  to  a  review  by  the  court  to  see  if  tliere  uaa  sn 
it  testimony  to  support  the  verdict. 
'.  a  railroad  train  swept  through  a  village  without  ringing 

I  or  slacking  itH  speed,  with  a  scanlliug  projecting  unusua 

II  its  car  beyond  the  track,  though  within  its  right  of  way,  a 
reby  a  youth  was  hurt  in  its  raiiid  transit,  the  company  ia  halj 
ess  by  the  use  of  ordinarj-  care  ho  could  have  avoided  the  ci 
uenceB  to  himself  of  sucli  transit,  or  the  injury  was  caused 
negligence  alone.  If  both  himsclE  and  the  n^'ents  of  the  CO 
ly  were  at  fault,  but  neither  the  sole  cnnse  of  the  injury,  anc 
could  not  by  onhnary  care  have  avoided  the  consequences 
iseU,  then  the  damages  should  be  priiportionedacconling  to  I 
ttult  of  each.     The  jury  pass  upon  the  tacts,  having  in  view  I 

of  the  plaintiff,  previous  warninfe,  if  any,  and  all  thcsurroui 

circumstances. 

!  main  question  in  this  case  is  ruled  in  fiO  Ga.,  339.  See  also 
.,  593;  60  Go.,  441 ;  Code,  4^2061,  2063,  217. 

^sl  Z7,  1883. 

ilroads.  Damages.  Negligence.  Torts.  Minors.  ] 
.  Trespassers.  Before  Juclfie  Sne.^d.  Burke  Suj 
!3ourt.     Kovember  Term,  ISSI. 

fferaon  Briiison,  a  minor,  represented  by  liis  father  a 
friend,  James  Briiison,  brought  his  action  for  damaj 
ist  the  Central  Railroad.  His  declaration  alleged  tl 
ebruarj-,  1877,  the  Central  Railroad  being  the  less 
B  Augnsta  and  Savannah  Railroad,  and  operating 
!0  carelessly  and  negligently  loaded  and  run  its  engi 
:ars  in  the  county  of  Burke  that  they  ran  over  a 
led  the  foot  and  ankle  of  plaintilT,  causing  him  to  l< 
ame  and  otherwise  injuring  him.  Damages  were  li 
0,000.  Defendant  pleaded  the  general  issue. 
[  the  trial,  the  evidence  for  the  plaintiff  showed, 
,  the  following  facts  : 

aintiffwas  a  boy  fifteen  years  of  age,  living  in  t 
of  Lawtonville,  Burke  county.  He  attended  schi 
le  opposite  side  of  the  town  fi-om  that  where  lie  livi 
iilKiut  three  .miles  dislant  frimi  his  home.      He  i 


SUPREME  COURT  OF  GEOI 


Ceatml  lUltrosd  ts.  BrIniOD,  bj  nun  frit 

quently  walked  to  school,  and  in  doing  th: 
tomed  to  walk  along  the  track  of  the  j 
which  wa8  leased  and  operated  by  the  C 
was  a  dirt  road  running  along  the  line  of  d 
of  way,  but  it  was  not  suitable  for  the  iis< 
gers,  and  in  winter  was  muddy  and  ale 
Near  the  school  house  there  was  a  culvert 
road,  which  had  become  partly  stopped  Q] 
of  water  to  collect  and  rendering  the  roa 
walking.  It  was  the  common  custom  of 
through  Lawtonville  on  foot  to  walk  al 
track.  Not  far  from  the  school  house  tl 
elevated  above  the  ordinary  level  of  the 
along  an  embankment  about  six  feet  in 
morning  of  February  7, 1877,  plaintiff,  in  ■ 
girl  who  was  attending  the  same  sch< 
ing  along  the  track  towards  the  school 
within  about  two  or  three  hundred  yards 
tion,  and  mid-way  between  a  switch  and 
the  wagon  road  crossed  the  railroad,  bein 
yards  from  each,  he  saw  a  wood  train  aj 
It  was  about  two  or  three  hundred  yard 
track  was  straight  for  about  a  mile,  and  tli 
to  prevent  seeing  the  train.  When  the  t 
within  from  twenty-five  to  forty  yards 
stepped  off  the  track  on  to  the  embankn 
his  companion.  At  this  point  the  embank 
four  or  five  feet  wide  outside  of  the  track, 
some  three  feet  from  the  track  toallow  tl 
His  companion  was  a  little  in  front  of  1 
further  from  the  track.  She  was  also  m 
The  train  was  composed  of  four  or  five  box 
open  fiat  cars,  the  box  cars  being  next  to 
flat  cars  following,  and  the  conductor's 
There  was  nothing  to  prevent  the  conductoi 
entire  train.  It  was  running  at  a  very  ra] 
rapidly  than  usual.    The  rate  was  eeti 
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plaintiff  without  injurj'  to  him.  Plaintiff  was  watch 
;  passing  cara  when  a  flat  car  near  the  middle  of  thi 
pproached  him,  and  he  noticed  a  piece  of  plank  o 
■  projecting  from  it.  He  at  once  dodged,  and  en 
ed  to  escape  the  blow  which  he  saw  was  imminent 
was  impossible  to  do  so,  and  the  plank  struck  him  oi 
ad,  knocking  him  down,  and  his  right  foot  and  ankli 
crushed.  The  plank  which  caused  the  injury  wa 
nine  ot  ten  inches  wide,  two  or  two  and  a  half  inche 
and  eighteen  or  twenty  feet  long.  It  projected  si; 
it  feet  beyond  the  side  of  the  car.  After  strikini 
ff',  it  struck  the  upright  iron  switch  a  short  distanci 
1  him,  with  such  force  as  to  bend  it  over.    This 

was  situated  from  four  to  aii  feet  from  tiie  track 
y  the  force  of  the  collision  between  it  and  th< 

the  latter  was  knocked  from  the  train  and  stuck  ii 
ound.  An  indentation  was  found  in  the  plank 
ily  estimated  to  be  from  three  to  six  feet  from  thi 
it.  When  the  train  passed  Perkins'  junction,  abou 
d  a  quarter  miles  from  Lawtonville,  before  the  acci 
appened,  the  plank  was  seen  to  be  projecting  tbret 
feet  from  the  car,  by  two  or  three  witnesses.     Ont 

parties  who  saw  it  motioned  to  some  one  on  thi 
nd  hallooed,  but  nothing  was  done  in  regard  to  it 
istle  was  blown  or  signal  given  before  the  acciden 
id.  Plaintiff  could  have  left  the  embankment  en 
before  the  txain  reached  him,  but  moved  to  a  dis 
phich  he  considered  safe,  and  where  the  train,  ord 
loaded,  would  have  passed  him  without  injury.  Th 
road  which  crossed  the  railroad  was  one  in  commc 
d  had  a  plank  crossing  over  the  railroad  track  ke] 
ir  by  the  railroad,  but  there  was  no  sign-board 
oasing.  There  was  a  signal  post  about  three  hu 
irda  beyond  the  point  where  the  accident  occurre 
son  of  the  injuiy,  plaintiff  was  confined  to  hia  b« 
limber  of  weeks ;  was  compelled  to  have    his  i« 
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amputated,  suffering  great  pain  from  it;  li 
impaired,  and  he  was  rendered  permanentlj 
active  businesB  which  would  require  walkin 
The  evidence  for  the  defendant  was,  in  bri 
The  train  in  connection  with  which  the  act 
was  a  wood  train  going  from  Augusta  to 
Millen  for  wood.  It  was  composed  of  three 
to  the  engine,  twelve  empty  flat  care,  and  tl 
not  the  habit  of  wood  trains  to  stop  at  Law 
tliere  were  cars  to  be  left  there,  which  ws 
that  morning.  It  was  a  dark  and  foggy  mc 
conductor  could  not  see  the  piece  of  timbe 
it  being  ten  cars  distant  from  him,  and  the  e 
up  in  the  ends  of  the  flat  cars.  He  kept  the 
and  observed  the  usual  precautions.  The 
according  to  schedule  for  that  train,  was : 
eighteen  miles  per  hour.  On  account  of  < 
the  morning,  and  foggy  state  of  the  weathei 
running  a  little  slower  than  usual, 
light  down  grade  at  the  point  where 
occurred,  extending  about  three-quarters  < 
the  train  neared  the  school  house,  the  engi 
children  on  the  track,  and  opened  the  cy 
the  purpose  of  letting  off  steam  and  scaring 
also  saw  the  plaintiff  and  the  young  lady 
was  just  above  the  switch  on  the  track, 
from  the  track,  the  engine  passed  them,  an 
knew  nothing  of  the  accident  until  sometii 
When  they  stepped  from  the  track  the  girl 
was  farthest  from  the  train.  The  plaintifi'wi 
the  cars,  being  within  a  foot  or  a  foot  and  a  ha 
iron  stirrups  into  which  standards  are  insert 
project  about  five  inches  from  the  side  of  the 
beyond  the  ends  of  the  cross-ties.  Two  o 
persons  on  the  train  noticed  that  plaintiff  ■ 
to  the  track,  and  one  of  them  -emarked 
conductor  saw  plaintiff  very  close  to  the 
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id  not  know  the  causeof  it,  but  thought  that  he  ! 
struck  by  one  of  the  standard*.  Plaintiff  got 
t  immediately  upon  falling,  and  the  conductor 
ink  that  he  was  injured.  The  right  of  way  of 
id  is  one  hundred  and  fifty  feet  in  width  and  belo 

company.  The  railroad  was  built  before  the  vill 
rtonville  waa  in  existence.  Sometimes  freight  j 
beyond  the  side  of  the  cars,  and  gometimea  wi 
ts  a  foot  or  two.  On  one  occasion  a  large  wheel ' 
i  over  this  track  which  projected  two  or  three  1 
d  the  edges  of  the  car.  On  two  previous  occasi( 
walking  on  the  track,  plaintiff  had  delayed  in  ( 
ff  until  the  train  was  very  close  to  him,  so  as  to  ca 
.aint  from  the  section-master  and  on  one  occasion  ci 
g  him  to  slacken  the  speed  of  the  train.  The  c 
r  saw  a  man  motioning  to  him  at  Perkins'  station, 

same  person  had  previously  spoken  to  him  ah 
ling  some  cars,  he  thouglit  the  sign  had  referenc 

On  a  previous  trial  of  this  case,  plaintiff  swore  t 
18  looking  to  the  side  of  the  car  passing,  and  hapf 
I  turn  his  head,  saw  the  piece  of  timber  projec) 
the  open  car. 

)  jury  found  for  the  plaintiff  *11,500.  Defend 
d  for  a  new  trial  on  the  following  grounds : 
)  Because  the  verdict  is  contrary  to  the  follow 
e  of  the  court :  "  The  plaintiff  is  bound  to  make 
vn  entire  case  oy  testimony,  so  far  as  regards  him 
efendant.  If  he  fails  to  do  so  in  any  particular, 
3t  recover." 

)  Because  the  verdict  is  contrary  to  the  foUois 
;e  of  the  court:  "If  the  railroad  company,  ot 
oySs,  were  negligent  at  the  time  of  this  accident, 
it  negligence  did  not  cause  or  contribute  to  the  inj 
is  plaintiff,  he  cannot  recover  on  that  ground." 
)  Because  the  verdict  is  contrary  to  the  follow 
!;e  of  the  court :  "  If  the  engineer  failed  to  blow 
;le  or  ring  the  bell,  and  even  thus  violate  the  stat 
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yet  if  Brinson,  plaintiff,  had  all  the  notice 
of  the  train,  by  actually  seeing  it,  which 
had  by  the  whistle  or  the  bell,  then  he  ca 
that  ground." 

(4.)  Because  the  verdict  of  the  jury  is 
following  charge  of  the  court:  "  Even  th( 
and  agents  of  the  railroad  company  were 
gence  on  that  occasion,  yet  if  Brinson,  by 
ordinary  care  and  diligence,  could  have  f 
sequences  to  himself  of  that  negligence,  he 

(5.)  Because  the  verdict  is  contrary  U 
charge  of  the  court :  "  And  where  the  evid 
plaiutilT  failed  to  use  this  care  and  dilige: 
-consequences  to  himself,  it  is  not  a  case 
negligence,  but  plaintiff  cannot  recover  ai 

(6.)  Because  the  verdict  is  contrary  t 
charge  of  the  court :  "  A  traveller  who  s 
■of  a  railroad  on  which  to  walk  does  so  at 
bound  to  make  vigilant  use  of  his  sens 
hearing  to  avoid  collision,  and  if  he  negl« 
is  injured  thereby,  he  cannot  recover,  e' 
railroad  company  is  chargeable  with  negli 

(7.)  Because  the  verdict  is  contrary  1 
charge  of  the  court :  "  Even  though  the  tr 
at  a  greater  speed  than  was  proper,  yel 
could  have  avoided  the  Consequences  resi 
by  the  use  of  ordinary  care  and  diligence 
-cannot  recover." 

(8.)  Because  the  verdict  is  contrary  t 
charge  of  the  court:  "It  is  not  the  dut 
-company  under  the  statutes  of  this  state,  t 
tie  when  its  trains  are  passing  through 
town." 

(9.)  Because  the  verdict  is  contrary  to 
-excessive  and  not  warranted  by  the  law  s 
this  case. 
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.)  Because  the  verdict  is  contrary  to  law,  eTidence 
gainst  the  weight  of  the  evidence. 
.)  Because  the  court  committed  error  in  giving  the 
nng  charge  to  the  jury  in  writing,  at  the  request  of 
iffs  counsel,  without  qualification  thereto :  "  A  rail- 
jompany  is  bound  to  use  ordinary  care  in  the  running 
trains,  to  prevent  them  from  coming  in  collision  with 
erson  of  another,  and  this  it  is  bound  to  use,  even  if 
ither  is,  on  his  side,  in  some  degree  negligent,  there- 
i"  damage  happen  to  such  other  person  by  collision, 
I  the  company  by  the  use  of  ordinary  care  might 
prevented,  the  company  must  make  good  the  damage." 
i  motion  was  overruled,  and  defendant  excepted. 
is  case  has  been  tried  three  times.  On  the  first  trial, 
iry  found  for  the  plaintiff  $10,000.00.  A  new  trial 
granted  by  theSupremeCourt(See6-t  Ca.,  475).  On 
jcond  trial,  the  jury  found  for  the  plaintiff  «12,500.00, 
m  the  present  trial,  $11,500.00. 

R.  Lawton  i  J   J.  Jones,  for  plaintiff  in  error. 

M.  Rogers  ;  E.  L.  Brissos  ;  Gibsos  &  Brasm  ;  L.  E. 
ifLET,  for  defendant. 


lat  rights  and  powers  have  railroad  companies  oveT 
■acks  and  road  beds  upon  which  tlieir  trains  are  run ; 
rowing  out  of  these  rights,  what 'duties  do  they  owe 
» public ;  and  especially,  what  are  their  obligations  to 
:o  the  safety  and  protection  of  persons  using  their 
i  and  the  embankments  upon  which  they  rest,  with- 
leir  express  license,  for  purposes  other  than  those  eon- 
d  with  the  business  they  were  created  and  authorized 
nsact?    These  are  the  questions  made  by  this  record, 
hich  both  parties  have  urgently  and  earnestly  invoked 
iecide.    We  have  held  them  over  for  a  considerable 
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length  of  time,  that  we  might  give  thera  si 
and  investigation  as  their  importance  to  tl 
and  the  community  at  large  demands. 

1.  While  it  may  be  impracticable,  if  r 
lay  down  any  general  rule  which  will  c 
ceivable  violation  of  right  or  breach  of  du 
from  the  negligence  of  each  of  the  contei 
.  there  are  certain  fundamental  principles, 
matic  truths,  that  stand  in  no  need  of  a 
tration,  to  secure  their  recognition  or  to 
plication,  which  directly  relate  to  the  i 
we  have  now  to  deal.  Among  these  is  the 
rule  that  Buch  corporations,  for  the  benef 
conferred  upon  them,  owe  important  dul 
which  they  are  strictly  enjoined  to  perfor 
them  to  perform  ench  duties,  they  are  ei 
obstructed  use  of  all  the  means  which  I 
their  disposal  for  that  purpose.  In  Caul 
burg,  Cincinnati  &  St.  Louis  Railway  Co, 
398,  the  supreme  court  of  that  state  upoi 
thus  declares  the  law :  "  It  was  said  by  U 
in  Philadelphia  &  Reading  R.  R.  Co. 
Wright,  278:  'It  is  time  it  should  be  u 
state,  thatthe  use  of  a  railroad  track,  cuttin 
is  exclusive  of  the  public  everywhere, 
way  crosses  it.'  Tlie  same  doctrine  ha 
again  and  again  in  subsequent  casett. 
Delaware,  Lackawarna  &  Western  Raili 
Smith,  366,  it  was  said,  except  at  crossing 
Mc  have  a  right  of  way,  the  man  who  st 
a  railroad  track,  dors  so  i^t  his  peril.  The 
jnly  a  right  of  way,  but  it  is  exclusive  a 
all  purposes";  and  Railroad  vs.  Norton,  1: 
cited  in  support  of  this  rule.  Many  oth< 
referred  to,  were  it  necessary.  We  live  ii 
andof  rapid  development.  The  world  dem 
portation.     Increased  speed  necessarily  ii 
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'danger.  Holding,  as  we  do,  such  corporations  to  a  strict  re- 
sponsibility for  negligence,  it  is  our  duty  to  give  them  a 
clear  track.  This  rule  is  not  only  proper  in  itself,  but  is 
necessary  for  the  preservation  of  life.  Its  propriety  is 
no  longer  a  subject  for  discussion." 

3.  So  far  as  this  decision  is  confined  to  the  right  of  the 
railroad  company  to  the  exclusive  use  of  its  tracks? 
cuts  and  embankments,  and  to  its  liability  for  a  failure  or 
refusal  to  perform  its  duties  strictly,  it  meets  our  approval ; 
but  we  cannot  go  to  the  extent  of  freeing  the  company 
from  all  responsibility  for  any  damage  that  its  agents  may 
recklessly  or  wantonly  inflict  upon  a  person  trespassing 
upon  its  property.  The  extent  to  which  this  rule  is  im- 
pliedly laid  down  here  is  subject  to  important  modifica- 
tions. In  Illinois  Central  Railroad  Company  vs.  Godfrey, 
71  HI.  R.,  500,  it  is  held  that  "  the  right  of  way  of  a  rail- 
road company  is  its  exclusive  property,  upon  which  no 
unauthorized  person  has  a  right  to  be,  for  any  purpose, 
and  any  person  who  travels  upon  the  right  of  way  of  a  rail- 
road company,  for  his  own  convenience,  as  a  footway,  and 
not  for  any  purpose  of  business  connectecLwith  the  rail- 
road, is  a  wrong-doer  and  a  trespasser ;"  and  if  he  is  in- 
jured by  a  passing  train,  under  these  circumstances,  "  the 
company,  can  only  be  held  liable  for  wanton  or  wilful  in- 
jury, or  such  gross  negligence  as  evinces  wilfulness." 
Conceding  this  principle  as  to  the  right  of  the  company  to 
the  exclusive  use  of  its  track,  etc.,  except  at  crossings,  it 
does  not  follow  that,  because  a  person  thus  wrongfully 
using  this  right  of  way,  is  a  trespasser  and  a  wrong-doer, 
he  thereby  becomes  "  altogether  an  outlaw,"  to  whom  the 
company  owes  no  duty  whatever.  As  the  common  law, 
in  case  of  gross  negligence  or  carelessness  on  the  part  of 
those  in  charge  of  the  train,  they  are  held  liable  for  an  in- 
jury inflicted  even  upon  a  trespasser.  6  Am.  and  Eng. 
R.  R.  cases,  1-17,  and  note  to  last  page,  which  collects  and 
classifies  many  of  the  American  cases  upon  this  subject, 
as  well  as  upon  the  liability  of  the  company,  where  the  in* 
v  70-15 


SUPREME  COURT  OF  GEO 


Central  Rkllroad  n.  Brlnsoo,  bj  next  fr 


jury  appears  to  be  a  mere  wanton  or  ma 
the  part  of  an  employ^,  "  acting  at  the 
ecope  of  hie  duty." 

8.  While  the  foregoing  rule  as  to  the  a 
acter  of  negligence  which  is  required  to' 
pany  liable  for  an  injury  to  a  trespasser 
upheld  by  a  great  preponderance  of  com 
ties,  both  in  England  and  America,  yet  tb 
ing  cases,  especially  in  this  country,  ^ 
hold  it  to  the  observance  of  much  more  d 
tion  in  the  prevention  of  such  casualties 
manded.  "  These  cases,"  says  the  annol 
can  and  Eng.  Rwy.  Gases,  ut  sup.,  "seei 
ordinary  care  will  be  exacted,  and  that, 
such  care,  the  company  will  be  held  He 
guarded  statement.  It  is  not  asserted  p( 
rule  is  laid  down  in  any  of  the  cases,  bm 
to  indicate  it.  One  of  the  cases  relied  on  i 
of  the  rule  is  the  Illinois  Central  Raili 
which,  as  we  have  seen,  attaches  this  Hat 
or  wilful  iivjur;,  or  such  gross  negligence 
ness."  It  is  true  that  the  court,  after  ann 
does  go  on  to  say,  "if  the  defendant's  een 
the  management  of  the  engine,  after  be 
the  plaintiffs  danger,  failed  to  use  i 
avoid  injuring  him,  the  defendant  niigl 
this,  as  we  conceive,  is  the  only  measure 
the  facts  of  this  case,"  etc. 

This,  we  apprehenl,  is  the  extent  to 
vases  cited  in  the  note,  have  gone.  Certair 
court  has  gone  no  further,  for  in  the  case  < 
Oeorffia  R.  R.  Co.,  60  Oa.,  340,  Jacks 
the  opinion  of  the  court,  says ;  "  Even 
the  track  of  a  railroad,  is  entitled  to  h 
gross  negligence.  Human  life  is  sa^rec 
form  appear  upon  the  road,  walking,  c 
down,  some  effort  should  be  made  to  a 
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is  here  nothing  inconsistent,  in  this  additional  specification 
with  the  rale  for  fixing  liability  laid  down  in  the  case,  for 
if  the  engineer,  after  perceiving  the  plaintiflTs  danger,  had 
failed  to  use  every  exertion  to  avoid  injuring  him,  then  it 
is  quite  clear  to  us  that  his  failure,  if  it  did  not  amount  to 
wanton  and  wilful  wrong,  was  such  gross  negligence  as  was 
tantamount  to  wilfulness.  Indeed,  it  would  have  been 
criminal,  and,  according  to  our  Code,  would  have  ren- 
dered him  liable  to  prosecution  for  an  ofi'ence  against  the 
state.    Code,  §4586  (b). 

The  view  here  presented,  accords,  with  one  important 
qualification,  with  the  several  provisions  of  our  own  Code 
upon  the  subject,  especially  sections  2972  and  3034,  which 
embody  the  principles  of  the  common  law  as  declared  by 
the  decisions  of  this  court,  rendered  previous  to  its  adoption, 
and  which,  so  far  as  we  can  understand,  have  been  followed 
in  all  subsequent  decisions,  including  the  case  now  under 
examination. 

The  first  of  the  above  sections  will  be  found  in  Ch.  ii., 
Tit.  vm.,  of  the  Code.  The  subject  of  this  title  is,  "Torts,  or 
injuries  to  persons  or  property,"  Chapter  ii.,  under  which 
this  section  is  found,  treats  of  "  Injuries  to  the  person," 
while  the  remaining  section  is  to  be  found  under  Ch.  ni., 
Art.  in.,  of  the  same  title,  which  treats  of  "  Injuries  by 
Railroad  Companies."  By  section  2972,  it  is  provided: 
''  If  the  plaintiff,  by  ordinary  care,  could  have  avoided  the 
consequences  to  himself  caused  by  the  defendant's  negli- 
;reuce,  he  is  not  entitled  to  recover.  But  in  other  cases, 
(/.  e.,  in  cases  other  than  those  in  which,  by  ordinary  care, 
he  could  have  avoided  the  consequences,  etc.,)  the  de- 
fendant is  not  relieved,  although  the  plaintiff  may  in  some 
way  have  contributed  to  the  injury  sustained,"  while  sec- 
tion 3034,  enacts  that  "  no  person  shall  recover  damage 
from  a  railroad  company  for  injury  to  himself  or  his  prop- 
t-^rty,  where  the  same  is  done  by  his  consent,  or  is  caused 
hy  his  own  negligence.  If  the  complainant  and  the  agents 
of  the  company  are  both  at  fault,  the  former  may  recover, 
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but  the  damages  shall  be  diminished  b 
portion  to  the  amount  of  default  attribi 
Both  branches  of  the  rule  of  liabili' 
these  sections  of  the  Code,  are  traceabl 
from,  decisions  of  this  court,  made  pri 
of  that  body  of  laws.  As  to  the  first  b 
see,  among  other  cases,  JH.  <&  W.  R.  R 
6a.j  684 ;  Central  R.  R.  Co.  vs.  Bams 
as  to  the  second,  relating  to  contributo 
<&  W.R.  R.  Co.  vs.  Davis,  27  76.,  11 
Einney,  28  7i.,  111.  liiM.di'W.R.i 
38  Jb.,  431  and  432,  this  court  recognii 
presented  as  to  the  origin  and  source  of  tl 
ill  these  sections  of  the  Code.  Subsequ 
not  deviated  from  this  line,  as  to  liabil 
In  Vickert  vs.  The  Atlanta  and  West  1 
Oa.,  308,  Bleckley,  J.,  said :  "Whether 
tion  which,  under  Code,  §3033,  impu 
the  company,  upon  the  proof  of  the  ii^ 
upon  the  part  of  its  agents,  the  exercise 
and  reasonable  care  and  diligence  "),  "  i 
if  the  plaintiff  either  caused  the  injury, 
gence,  or  could,  by  ordinary  care,  have  i 
diet  should  still  be  for  the  company." 
the  injury  was  to  personal  property, 
iudge  {in  Oeo.  R.  R.  <&  Bkg.  Co.  vs.  N- 
after  citing  Code,  gg3033,  3034,  used  t. 
the  plaintiff  consented  to  the  injury,  tl 
If  his  own  negligence  was  the  sole  and 
there  is  still  no  difficulty ;  for  the  esta 
affirmative  either  negatives  the  fact  of  i 
part  of  the  company's  agents,  or  rende 
terial.  Of  course,  however  negligent  i 
have  been,  if  the  plaintiff's  negligence  " 
of  the  injury,  their  negligence  was  no 
hence,  its  immateriality."  And  in  a  si 
the  same  opinion,  comparing  these  sec 
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972,  and  considering  how  far  that  is  applicable  to 
Juries  than  those  to  the  person,  he  says,  p.  544,  of 
ter  section :  **  It  applies,  in  terms,  to  personal  ia- 
and  if  its  meaning  can  be  extended  to  injuries 
5  property,  it  would  seem  to  be  applicable  only 
he  plaintiff's  duty  is  to  act  after  the  defendant's 
ice  has  commenced  and  become  apparent.  When 
sequences  of  a  present  or  antecedent  negligence  are 
ing,  whoever  can  shun  them  by  ordinary  care  and 
do  so,  ought  not,  perhaps,  to  be  heard  to  complain 
,  whether  they  touch  his  person  or  his  property." 
•W.S.It.  Co.  v«.  Johnson,  38  Ga.,  431,  McCay, 
^ng  for  the  court,  applies  the  rule  denying  a  right 
ery  to  the  plaintiif,  if,  by  ordinary  care,  he  could 
oided  the  injury  to  himself  caused  by  the  defend- 
gligence,  to  railroads  as  well  as  to  natural  persons, 
xacterizes  it  as  a  wise  as  well  as  a  Just  rule.  He 
at  "the  man  who  neglects  ordinary  care  to  avoid 
y,  has  no  Just  right  to  seek  redress,  if  that  injury 
ced  by  the  negligence  of  another,  and  we  see  noth- 
le  character  of  a  railroad  company  which  should 
it  to  damages  for  an  injury  caused  by  the  neslectof 
ts,  where  the  person  injured  might,  by  the  exercise 
iry  care,  have  avoided  the  consequences  to  himself." 
!  present  case,  the  question  here  made  is  res  adjudi- 
lis  not  open  to  review,  64  (to.,  475.  It  is  there  stated 
company  may  relieve  itself  of  damages  by  show- 
its  agents  have  exercised  all  ordinary  and  reaeon- 
i  and  diligence  to  avoid  the  injury ;  or  it  may  show 
damage  waa  caused  by  plaintiiF's  own  negligence ; 
f  further  show  that  the  plaintiff,  by  ordinary  care, 
ve  avoided  the  injury  to  liimself,  although  caused 
efendant's  negligence. 

it  be  further  borne  in  mind  that,  by  Code,  §3033, 
negligence  is,  in  all  cases  (except 
ployes,  Code,  3036),  against  the  com- 
ihown   that  the  damage  complained 
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of  has  been  done  "  by  any  person  i 
and  service  of  the  company."  This 
loregoing  exception),  like  the  others, 
common  law,  as  might  be  shown  by 
numerous  text  writers  and  cases  i>n 
N.  J.  Ex.  Co.  vs.  Nichols.  33  N.  J.  R 
court  of  that  state  lield,  "  that  the 
as  a  condition  precedent  to  maintain 
to  prove  affirmatively  that  the  injur 
to  by  his  own  negligence,  under  the 
suit."  If,  however,  the  plaintiff's  ov 
that  the  damage  was  caused  by  his  ( 
that,  by  the  exercise  of  ordinary  care,  he 
it,  the  defendant,  in  order  to  defeat  a  r 
be  lx)und  to  make  these  facts  more  af 
duction  of  additional  testimony.  Tes' 
is  this  a  case  in  which  a  recovery  was  j 
The  plaintilT  was  not  an  infant  of  I 
time  of  this  casualty.  He  was  over  fi 
fully  capable  of  perceiving  and  apprec 
the  situation  in  which  he  placed  himsell 
where  lie  had  no  business  to  be ;  the  ph 
dangerous,  and  under  the  circumstanc< 
tion,  peculiarly  so.  He  was  there  for 
and  convenience,  not  for  any  purpo« 
the  company  or  its  agents.  He  was  : 
the  express  license  or  encouragement  c 
or  any  of  its  agents.  He  saw-  the 
a  quarter  of  a  mile  off,  approaching  at 
leisurely  pursued  his  walk,  meeting  il 
the  track  until  it  came  very  near  h 
off  upon  the  narrow  path  that  runs  by 
perstructure  on  which  the  rails  were  ■ 
was  not  more  than  four  or  five  feet  wii 
wide.  Another  person,  Rosa  Siiverbu 
tion  of  it,  and  the  plaintiff  was  standin] 
the  train ;  there  was  no  obstacle  to  p« 
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they  left  the  track,  from  getting  further  from  th( 
g  train ;  the  embankment,  at  the  spot,  was  neithe 
or  steep ;  it  sloped  gradually,  and  could  have  beei 
ided  without  inconvenience  or  risk;  the  plaintil 
in  the  path  where  he  first  got  upon  it,  until  a  eon 
t>le  portion  of  the  train  passed  him;  he  had  ampl 
0  have  gone  farther.  These  are  the  unquestioned 
as  shown  from  his  own  evidence.  To  them,  shoul 
led  the  further  fact,  as  appears  from  the  defendant' 
ony,  and  which  was  not  contradicted  or  explained 
gh  if  if  had  been  possible  to  do  so,  there  was  ampl 
tunity  atforded,  that  plaintiff  had,  before  this  occui 
been  in  the  liabit  of  remaining  on  the  track,  whil 
were  running,  until  they  got  very  near  him ;  that,  o 
cagion,  the  section-master,  while  using  a  pole  car,  ove] 
lim,  and  he  stayed  on  the  track  until  the  car  got  ver 
ohira,  and  the  section-master  "complained  of  his  b( 
the  way;  did  not  exactly  stop  the  car  to  get  hii 
the  way,  but  had  to  slacken  speed ;  complained  t 
mce,  though  he  had  only  to  slacken  speed  once 
im  on  the  track  several  times."  The  plaintiff  wi 
iware  that  these  cars  passed  the  place  at  or  about  tli 
when  this  accident  occurred.  Now,  upon  every  prii 
of  law  applicable  to  the  subject,  this  conduct  -wt 
ps  nothing  short  of  culpable  negligence,  even  in  on 
Pas  rightfully  on  the  track,  and  it  might  and  coul 
been  easily  avoided. 

such  a  position,  the  plaintiff  should  have  been  watcl 
id  careful,  and  a  want  of  this  watchfulness  and  cai 
B  him  chargeable  with  negligence.  "  Slight  circun 
2B  may  over-balance  the  presumption  of  freedoi 
negligence  which  we  suppose  to  exist  in  favor  of 
:iff.  Thus,  his  being  found  in  a  position  of  dangi 
ilained,  or  his  free  use  of  intoxicating  liquors,"  et« 
ly  evidence  tending  to  show  careless  habits,  shou' 
he  scale."  Shear.  &  Redf.  Neg.  §45.  "  The  rule  < 
nee,  says  Lumpkin,  J.,  in  Macon  i&  W.  B.  R.  Co.  % 
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DavitylS  Oa.y  685,  "will  vary  with  th 
facte  which  accompany  and  surround  eaci 
true  test,  always  to  be  applied,  being,  di( 
Q8d  reasonable  diligence ;  that  is,  the  ca 
which,  taking  Into  consideration  all  the  < 
the  case,  the  exigency  required  and  admi 
dinary  care,  however,  as  the  phrase  is  he 
the  nse  of  such  watchfulness  and  precaut 
proportioned  to  the  danger  to  be  avoided 
standard  of  common  prudence  and  exj 
danger  is  remote  or  slight,  the  care  require 
be  slight;  ifthe  danger  is  near  and  extraord 
nary  vigilence  should  be  used  to  avoid  it,  bei 
be  the  course  of  a  prudent  man."  Shear.  <& 
"The  probability  of  danger"  is  always  "to 
in  determining,  not  merely  the  grade,  but 
negligence."     Wharton  Neg.,  §47. 

It  would  be  a  mere  superfluous  task 
authorities  to  a  principle  so  fundamental  i 
one  which  the  common  sense  and  experi) 
will  readily  recognize  and  appreciate. 

Parties  have  an  undoubted  right  to  tl 
crossings  over  railways,  but  before  goin| 
ings,  they  should  exercise  caution  ar 
danger ;  and,  as  a  general  rule,  a  failure  t 
precautions,  where  an  injury  is  the  resu! 
them  of  the  right  to  recover,  even  if  th< 
been  remiss  in  making  use  of  the  ordinary 
ing  and  other  expedients,  as  the  ringing  of 
ing  of  whistles,  the  slacking  of  speed,  et 
casualties.  Especially  is  this  so,  if  the  ii^ 
casioned  by  this  omission  of  duty,  and  wou 
if  it  had  been  fully  and  faithfully  observe* 

These  questions  have  very  recently  undi 
examination,  and  have  been  very  fully  disc 
preme  court  of  North  Carolina,  in  the 
adm'r,  vs.  Wilmington  and  AVeldon  R.  R.  O 
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3  Am.  and  Eng.  R.  R.  cases,  420).  Smith,  C.  J.,de- 
Dg  the  opinion,  says:  "  The  only  possible  imputation 
the  prudent  conduct  of  the  engineer  is  in  the  omis- 

0  give  the  earning  la  Beason  to  keep  off  persons 
to  cross,  but  even  this  does  not  dispense  with  all 

nal  attention  to  one's  own  safety.  If  the  omission 
gleet  in  the  company,  much  greater  is  the  neglect  of 
eceased,  who,  when  aware  of  the  runnings  of  the 
ir  trains,  and  just  when  one  was  expected,  walks  and 
ns  upon  the  track  without  looking  out  for  it«  ap- 
!i,  or  making  any  movement  to  get  out  of  the  way,, 
rushing  on,  it  strikes  him  to  the  earth.  It  is  to  be 
ned  that  a  rational  being  will  not  needlessly  venture 
laces  of  peril,  and  if  he  does,  that  he  will  use  proper 
itions  to  guard  against  injury.  If  he  fails  to  do 
,  and  suiTers  damage  in  consequence,  it  must  be  re- 

1  as  caused  by  his  own  rash  act  and  inattention  to 
rn  security." 

egligence  is  a  relative  term,'  "remarks  the  supreme 
of  New  Jersey,  in  N.  J,  Ex,  Co.  V8.  Nichols,  3" 
Jersey,  439,  "depending  upon  the  circumstances 
which  the  injury  was  received  and  the  obligation 
rests  on  the  party  injured  to  care  for  his  personal 
A  person  crossing  a  railroad  track,  though  right- 
here,  must  be  on  the  alert  to  avoid  injury  from  trains 
lay  happen  to  be  passing.' 

de  company's  servants  may  ordinarily  presume,'  is- 
ticlusion  derived  from  an  examination  of  numerous 
by  a  recent  author,  whose  work  exhibits  large  re- 
and  precision  of  statement,  "  that  a  person  of  full 
d  capacity  who  is  walking  on  the  track  at  some  dis- 
tiefore  the  engine,  will  leave  it  in  time  to  save  him- 
im  harm ;  or,  if  approaching  the  track,  that  he  will 
it  becomes  dangerous  for  him  to  cross  it.  This  pre- 
ion  may  not  be  justified,  under  some  circumstances, 
n  the  person  on  the  track  appears  to  be  intoxicated, 
or  otherwise  oifhis  guard.'  Pierce  on  Railroads,  331. 
noro  approved  statement  of  the  doctrine  of  contrib- 
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iitory  negligence,'  eays  the  same  author, 
cannot  recover  for  an  injury  to  which  h 
his  own  want  of  ordinary  care.'  /J.,  32i 
pability  which  can  be  charged  upon  thi 
failure  to  give  the  precautionary  signal  o 
an  intersecting  way,  where  travellers  m 
to  be  found,  and  thus  preventtheir  movin 
but  this  omission,  when  in  no  manner  cat 
ting  to'  the  injury,  does  not  impose  a  }i 
company.  If  the  traveller  knew  by  oi 
coming  train,  the  omitted  warnings  coul 
the  cause  of  the  collision.     lb.,  351. 

"  But,  without  accumulating  referencei 
decided  cases,  of  which  the  defendant's 
nished  us  many  very  much  in  point,  we 
decision  upon  the  authority  of  a  recent  ca 
bllng  that  before  us,  and  in  which  a  lai 
was  brought  to  the  attention  of  the  Supre 
road  Company  va.  Houston,  95  U.  S.  Rep. 
Field  says:  '  If  the  positions  most  adv 
plaintiff  be  assumed  as  correct,  that  the 
at  an  unusual  rate  of  speed,  its  bell  r 
whistle  not  sounded,  it  is  still  difficul 
ground  the  accident  can  be  attributed  si 
gence,  unskilfulness  or  criminal  intent  c 
engineer.  Had  the  train  been  moving  a 
of  speed,  it  would  have  been  impossibli 
the  engine  when  within  four  feet  of  the  d 
failure  of  the  engineer  to  sound  the  wl 
bell,  if  such  were  the  fact,  did  not  relieve 
the  necessity  of  taking  ordinary  precauti< 
Negligence  of  the  company's  employ^ 
lara  waa  no  excuse  for  negligence  on  h' 
bound  to  listen  and  to  look  before  attem 
railroad  track,  in  order  to  avoid  an  appn 
not  to  walk  carelessly  into  the  place  of  ■ 
used  her  senses,  she  could  not  have  failed 
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tcf  see  the  train  which  was  coming.  If  she  omitted  to  use 
them,  and  walked  thoughtlessly  on  the  track,  she  was 
guilty  of  culpable  negligence,  and  so  far  contributed  to 
her  injuries  as  to  deprive  her  of  any  right  to  complain  of 
others.  If,  using  them,  she  saw  the  train  coming,  and  yet 
undertook  to  cross  the  track,  instead  of  waiting  for  the 
train  to  pass,  and  was  injured,  the  consequences  of  her 
mistake  and  temerity  cannot  be  cast  upon  the  defendant. 
No  railroad  company  can  be  held  liable  for  a  failure  of 
experiments  of  that  kind.' " 

In  Southwestern  E,  R.  va,  Johnson^  60  Ga.^  667,  this 
•court  held  that  where  the  plaintiff's  husband,  at  the 
time  he  was  killed,  was  lying  upon  the  defendant's 
railroad  track,  where  the  public  road  crossed  the 
same,  she  could  not  recover,  although  the  defendant 
"  was  negligent  in  not  blowing  its  whistle  at  the  proper 
time  at  crossing  the  public  road,  and  checking  up  its  train 
of  cars,"  because  the  deceased,  "  according  to  the  evidence? 
could,  by  ordinary  care,  have  avoided  the  consequences  to 
himself  caused  by  the  defendant's  negligence."  It  cannot 
be  claimed  in  this  case,  that  the  plaintiff's  injury  was 
caused  by  the  unusual  speed  of  the  train,  or  by  the  failure 
of  the  company's  agents  to  blow  the  whistle  or  ring  the 
bell,  for  the  plaintiff  had  seen  the  train  a  long  distance 
off,  and  appeared  quite  indifferent  as  to  its  approach,  he 
neither  felt  nor  manifested  any  apprehension  of  danger 
from  a  collision,  he  leisurely  pursued  his  way  until  it  came 
quite  near  him.  When  he  got  upon  the  side  path,  he  did 
not  get  far  enough  from  the  cars  to  prevent  his  being 
stricken  by  a  plank  or  piece  of  timber  projecting  some  six 
or  eight  feet  beyond  the  side  of  the  platform  car,  but  wa^, 
as  he  insists,  at  a  suflScient  distance  to  avoid  collision  with 
the  cars.  This  was  the  only  negligence,  if  negligence  it 
can  be  considered,  on  the  part  of  the  defendant,  to  which 
he  can  attribute  the  injury  he  received.  The  evidence 
leaves  it  very  doubtful  whether  the  injury  could  have 
been  caused  by  a  blow  from  this  plank  or  timber.  It  pro- 
jected so  far  beyond  the  place  where  he  was  standing,  that 
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the  end  of  it  could  not  have  scraped  the  side  of  his  jatf, 
even  though  he  threw  his  head  back  when  he  saw  the  pro- 
jecting plank.  According  to  his  own  account,  he  was  three 
feet  from  the  track  at  that  time,  and  the 
six  or  eight  feet  from  the  car;  the  bio 
"  glancing  blow  "  and  "just  did  scrape  hii 
cient  force  to  "  knock  him  down,"  and  to 
the  wheels  of  the  passing  car,  which  inl 
the  serious  injury  that  maimed  him  for  li 
ble  that  he  is  mistaken  as  to  the  manner 
which  he  received  this  injury.  A  blow 
might  have  thrown  him  from,  instead  of 
according  to  the  angle  made  by  the  projeci 
there  is  no  proof.  If  the  plank  had  pi 
feet,  and  lie  was  three  feet  from  the  track,  tl 
been  stricken  about  midway  the  distan 
The  persons  on  the  train  place  him  mucl 
than  three  feet,  and  their  version  of  the  i 
sustained  by  the  circumstances  attending 
It  is  not  improbable  that  he  came  in  cc 
stirrup  that  held  the  standards  on  the  c 
collision  thus  brought  about  threw  him 
and  caused  the  injury ;  his  companion  was 
from  the  cars  than  he  was  ;  she  was  on  I 
the  path,  and  a  "  little  in  front  of  him,"  am 
jury.  True  she  was  not  as  tall  as  he  was,  I 
does  not  show  the  difference  in  their  he 
she  was  tall  enoufrh  to  have  been  reache 
side  of  the  car  or  the  plank  resting  on  and 
it.  Besides,  if  the  damage  was  done  b 
piece  of  timber,  it  appears  to  ua,  that  it  woi 
bility,  have  been  fatal,  for  when  it  came  in 
upright  iron  switch,  a  short  distance  from 
disaster,  the  collision  was  so  violent  that 
switch,  and  left  a  deep  dent  in  the  timl 
casualty,  we  apprehend,  should  be  attribui 
tiff's  temerity.  He  should  have  left  the  trai 
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fore,  as  the  other  children  then  on  it  much  more  prudently 

did ;  then  he  would  have  had  ample  time  and  opportunity 

to  have  looked  about  him  and  to  have  avoided  the  danger. 

If,  seeing  the  approaching  train,  and  knowing  the  danger 

of  meeting  it,  as  he  must  be  presumed  to  have  done, 

he  tried  to  see  how  near  he  could  get  to  it  without  injury, 

the  defendant  should  not  be  held  responsible  for  the  result 

of  the  experiment ;  and  if,  when  he  did  leave  the  track,  he 

made  a  mistake  as  to  how  near  he  might  stand  with  safety 

to  himself,  surely  the  railroad  company  should  not  be 

charged  with  the  consequences  of  this  mistake.    It  was 

claimed,  however,  by  the  defendant,  and  we  think  rightly, 

that  this  party  was  ah  initio  a  tresspasser  upon  its  track 

and  embankments,  and  was  such  as  long  as  he  remained 

there ;  and  while  it  is  conceded  that  it  would  be  liable  for 

a  wanton  or  wilful  wrong  of  its  agents,  acting  within  the 

scope  of  their  duty,  or  even  in  cases  of  gi*oss  negligence 

or  carelessness,  evincing  reckless  disregard  of  the  safety  of 

others,  or  where  they  perceived  the  danger  of  a  party  in 

time,  and  made  no  effort  to  avert  it,  yet  it  maintains  that 

it  is  under  no  such  obligations  to  trespassers  as  to  those 

who  are  properly  and  lawfully  upon  its  premises,  for  the 

purpose  of  either  transacting  legitimate  business  with  it, 

or  in  furtherance  of  rights  reserved  to  them  by  law. 

In  view  of  the  fearful  frequency  of  the  unauthorized  use 
of  railroad  tracks  and  embankments  as  foot  paths,  and  of 
the  perils  to  which  pedestrians,  as  well  as  the  trains  them- 
selves, the  persons  managing  them,  the  passengers  and 
freights  with  which  they  are  loaded,  are  constantly  ex- 
posed from  this  highly  reprehensible  practice,  it  may  be 
well  to  state  at  greater  length  than  has  already  been  done 
the  relative  rights  and  duties  of  parties  to  suits  brought 
for  redress  of  injuries  happening  under  such  circumstances. 
In  the  case  of  Mulherrin  vs.  Delaware  Lack,  and  W.  R. 
R,  81  Penn.  St.,  366,  already  referred  to,  the  supreme 
court  of  Pennsylvania  says:  "The  company  have  not 
only  a  right  of  way,  but  such  right  is  exclusive  at  all  times 
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and  for  all  purposes.  This  is  necessary, 
company's  rights,  but  also  for  the  safety 
public.  It  is  not  right  that  the  liyes  of 
fons  should  be  placed  in  peril  for  the  coi 
!-ingle  fool  hardy  man,  who  desires  to  wall 
In  England  it  is  a  penal  offence  for  a  mar 
lawfully  upon  the  track  of  a  railroad  (i 
97,  §16).  It  would  add  materially  to  tl 
were  there  a  similar  law  here."  It  woi 
anomaly,  were  railroad  companies  held  to  t 
of  care  for  the  safety  of  mere  wrong-dc 
engaged  in  their  service,  or  placed  und« 
who  are  authorized  by  the  law  to  use  th 
their  tracks,  or  to  visit  their  stations  or  < 
their  road  upon  business  connected  witi 
law  tolerates  no  such  absurdity  ;  it  recogn 
a  clear  distinction  in  this  respect  as  tc 
classes  of  persons.  It  requires  diligence 
the  duty  imposed,  and  the  degree  of  neg 
must  correspond  to  the  degree  of  diligence 
ton  Neg.,  §48.  "  In  determining  the  care 
which  any  one  is  bound,  it  is  necessary  to 
between  the  obligations  of  persons  who 
who  do  not  stand  in  peculiar  relations  to  > 
is  the  duty  of  every  man  to  conduct  himsel 
his  property  with  ordinary  care  and  dil 
no  more  than  that,  unless  he  has  increase 
his  responsibility  by  assuming  some  spec 
the  person  who  seeks  to  enforce  it.  Bu 
act  of  pure  favor  for  another,  with  the  ass 
his  responsibility  to  him  is  reduced  to  ths 
flight  care  and  diligence,  to  which  extem 
bound.  And  on  the  other  hand,  the  pai 
favor  is  bound  to  exercise  great  care  and  ( 
for  the  benefit  of  the  party  conferring  i 
Redf.  Neg.,  §22;  Central  R.  R.  vs.  Hende 
this  term.    But  as  *'  the  coounon  law  haa  t 
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for  human  life,  and  for  this  reason  exacts  a  greater  de- 
gree of  care  when  life  is  at  peril  than  in  relation  to  any 
matter  of  mere  property,  it  requires  from  all  persons,  in- 
cluding those  who  render  gratuitous  services,  at  least  ordi- 
nary care  for  the  safety  of  life  "  /J.,  §24.  There  is  cer- 
tainly a  difference  as  to  the  degree  of  care  to  be  observed 
by  the  company's  servants  to  one  who  avails  himself  of  a 
gratuitous  privilege  and  a  wrong-doer.  The  case  of  Illinois 
Central  Railroad  Company  vs.  Godfrey  (71  111.,  507),  taken 
in  connection  with  the  foregoing,  will  make  this  distinction 
plain.  "  Where  both  parties  are  equally  in  the  position 
of  right,  which  they  hold  independent  of  the  favor  of  each 
other,  the  plaintiff  is  only  bound  to  show  that  the  injury 
was  produced  by  the  negligence  of  the  defendant,  and  that 
be  exercised  ordinary  care  or  diligence  in  endeavoring  to 
avoid  it  But  where  the  plaintiff  is  himself  in  the  wrong, 
or  not  in  the  exercise  of  a  legal  right,  or  was  at  the  time 
enjoying  a  privilege  or  favor  granted  without  compensa- 
tion or  benefit  to  the  party  granting  it,  and  of  whose  care- 
lessness complaint  is  made,  he,  the  plaintiff,  must  nse 
extraordinary  care,  before  he  can  complain  of  the  negli- 
gence of  another.  Aurora  Branch  Railroad  Company  vs. 
Grimes,  13  111.,  586."  To  the  same  effect  is  Shear,  and 
Redf.  Neg.,  §491,  and  cases  cited  in  notes  there. 

How  do  the  cases  determined  by  our  own  court  accord 
with  these  views  and  principles ?  In  an  early  case  (Flan- 
ders vs.  Meathj  27  Oa.^  358),  the  plaintiff,  a  child  of  ten- 
der years,  was  seriously  injured  by  a  dray  passing  down 
the  streets  of  Macon,  at  a  very  rapid  rate.  There  was  a 
school  which  plaintiff  attended,  just  opposite  her  parents' 
residence  and  the  place  where  the  injury  was  inflicted  ;  in 
this  part  of  the  street  the  school  children  were  in  the  habit 
of  playing.  On  this  occasion  a  rain  was  coming  up,  and 
the  dray  was  partially  loaded  with  meal  and  flour;  the 
plaintiff  ran  in  front  of  the  mules,  passed  their  heads,  and 
was  caught  under  the  hind  wheels  and  injured.  She  had 
been  in  the  habit  of  thus  running  before  passing  drays  a&d 
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other  vehicles  on  the  streets,  and  came  near  being  hurt  on 
several  occasions  previously.    Her  parents  were  informed 
of  this  and  told,  if  they  did  not  keep  her  out  of  the  streets, 
«he    would    some    day    be    injured.      The   jury    found 
a  verdict  of  $50  in  her  favor,  a  new  trial  was  moved 
for  and  granted,  because  of  the  inadequacy  of  the  dam- 
ages.     This  court  reversed  the  judgment  granting  the 
new  trial,  and  held  that,  notwithstanding  the  jury  might 
think  the  person  injured  altogether  in  fault,  yet,  if  from 
pity,  or  any  other  consideration  they  should  return  a  ver- 
dict for  damages,  and  the  defendant  acquiesced  in  it,  the 
plaintiff  could  not  complain  and  demand  a  new  trial, 
although  her  iojury  was  serious  and  the  damages  found 
were  almost  nominal ;  thus  clearly  intimating  that  had  the 
•defendant  sought  to  set  aside  this  verdict  by  moving  for  a 
new  trial,  his  motion  should  have  been  granted.    In  Sims 
^s.  Macon  dk  Western  Railroad  Co.^  28  Oa.^  93,  the  plain- 
tiff's slave,  who  was  killed  by  the  train,  had  seated  himself 
upon  the  end  of  a  cross-tie ;  the  train  was  visible  at  the 
•distance  of  1000  yards ;  the  negro  had  probably  fallen 
asleep,  and  neither  saw  nor  heard  the  approaching  train. 
The  engineer  did  not  blow  the  whistle,  nor  did  he  slacken 
his  speed  at  which  he  was  running  until  he  got  too  close 
to  avoid  the  collision.    Under  these  circumstances  a  non- 
suit was  awarded,  and  properly  so,  as  this  court  held.  The 
conduct  of  the  negro  was  deemed  '^  gross  negligence,'' 
which  deprived  the  plaintiff  of  his  right  to  recover  dam- 
ages.     Benning,    J.,  who  delivered  the  opinion,  said: 
'^  Whether  the  negro  was  awake  or  was  asleep,  we  cannot 
know.    But,  at  first,  the  engine  man  had  the  right  to  pre- 
sume he  was  awake.    He  was  sitting  up,  not  lying  down- 
sitting  on  the  end  of  a  cross-tie.    This  commonly  is  the 
attitude  of  a  person  awake.    The  engine  man,  then,  had, 
at  first,  the  right  to  presume  the  negro  to  be  awake.  And 
whatever  presumption  he  had  the  right  to  make,  he  had 
the  right  to  act  on."    Again  in  another  part  of  the  same 
decision,  this  able  and  enlightened  judge  declares,    <^If  a 
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:>Q  on  a  railroad  track,  as  a  trespasser,  is  aware  of  th 
oach  of  a  train,  it  is  his  duty  to  get  off  the  track,  oi; 
le  way  of  the  train,  and  it  is  not  the  duty  of  the  ei 
man  to  stop  the  train,  or  even  to  blow  the  whistle 
dnly  it  cannot  be  his  duty  fo  blow  the  whistle  unt 
rain  has  come  almost  quite  up  to  the  person.  Of  whs 
;ould  it  be  ?     This,  I  suppose,  will  not  be  disputed. 

0.  West.  R.  E.v».  Hankerson  (61  Ga.,  ll-i)j  Hankei 
ras  lying  on  the  track,  just  beyond  the  crossing,  in 

'  of  insensibility,  whether  from  drunkenness  or  a  6U( 
accession  of  disease,  the  evidence  leaves  in  doubt ;  h 
seen  by  the  engineer  at  the  signal  post,  who  mistoo 
for  a  hog  that  had  been  killed  by  a  freight  train  jui 
d  of  him ;  did  not  discover  that  it  was  a  man  unt 
at  within  100  or  125  yards  of  him,  when  he  immed 
'  used  all  the  appliances  at  his  command  to  awake 
and  to  stop  the  train,  but  did  not  succeed  ;  the  trai 
>ver  and  injured  him.  AVamer,  0.  J.,  said  in  delive 
,be  opinion  of  the  court:  "If  the  plaintiff  was  volui 
y  drunk,  and  in  that  condition  placed  himself  on  th 
ndant^a  railroad  track,  he  was  not  entitled  to  recovt 

1,  under  the  provisions  of  the  2972  section  of  the  Codi 
ther  the  defendant  was  negligent  or  not.  But  if  h 
not  drunk,  and  could  not  have  controlled  his  powei 
Kjomotion  from  a  sudden  attack  of  disease  or  otlu 
luntary  cause,  and  in  consequence  thereof  was  invo 
rily  upon  the  defendant's  railroad  track,  then  the  que; 
of  negligence  might  have  arisen  under  the  provisior 
le  3034th  section  of  the  Code."  In  The  Georgia  1 
'c  Bkg.  Co.  vs.  Naaby.,  56  Ga.,  540,  a  verdict  given  o 
unt  of  contributory  negligence  in  the  killing  of  a  mu! 
cri^Iing  a  colt  by  the  train  of  defendant,  under  tli 
wing  facts  was  set  aside  by  this  court:  ^e  plaintil 
lived  near  the  railroad,  hobbled  the  mule,  and  tume 
td  the  colt  out  at  night  to  graze ;  they  got  upon  th 
k,  and  were  seen  ahead  of  the  train,  as  far  as  the  hea 
twould  enable  theengineer  to  perceive  Ihem.  He  use 
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all  the  means  in  his  power  to  stop  the  train,  but  could  not 
do  so,  on  account  of  being  on  a  down  grade,  nor  was  he 
more  successful  in  frightening  them  from  the  track  by  the  , 
use  of  the  whistle.  Bleckley,  J.,  delivering  the  opinion, 
said :  "  On  scrutinizing  the  evidence  before  us,  we  are  of 
opinion  that  the  company's  agents  were  not  wanting  in 
ordinary  care  or  reasonable  diligence ;  and  that  the  verdict 
which  was  rendered  on  the  basis  of  contributory  negli- 
gence cannot  be  upheld.  The  evidence  is  not  conflicting 
or  inadequate.  The  burden  of  proof,  cast  by  law  on  the 
defendant,  has  been  removed." 

So  too,  in  the  case  of  Vickera  vs.  The  A.  dk  W.P.  B.  R* 
Co,^  64  Oa.^  306.  Where  a  child  of  ten  years  of  age  was 
allowed,  with  others,  by  the  defendant's  employes  to  get  on 
and  jump  off  the  cars  while  in  motion,  and  the  engineer 
in  charge,  only  one  or  two  days  before  the  injury  occurred, 
put  the  plaintiff  on  the  engine  while  in  motion,  and  then 
and  there  bought  ground-peas  from  him,  for  which  he  did 
not  pay,  and  told  him  to  come  back  for  his  pay  on  the  day 
of  the  injury,  and  plaintiff,  in  compliance  with  the  request, 
returned,  and  in  jumping  on  the  engine  while  in  motion, 
fell  through,  and  the  train  ran  over  his  leg  and  crushed  it, 
50  that  amputation  was  necessary,  and  the  court  below 
awarded  a  non-suit,  this  court,  reversing  that  decision, 
held  that  where  the  law  raises  a  presumption  of  negligence 
against  the  defendant  by  reason  of  the  mere  fact  that 
the  physical  injury  was  inflicted  by  means  of  running  its 
locomotive,  and  where,  owing  to  special  circumstances 
touching  the  conduct  of  the  engineer  toward  th6  plaintif , 
a  child  of  only  ten  years  of  age,  it  is  not  altogether  certain 
that  the  presumption  is  rebutted ;  and  where  on  Recount 
of  the  plaintiff^s  tender  years  and  his  consequent  imma- 
turity of  understanding,  he  is  not  amenable  to  so  high  a 
standard  of  diligence  in  regard  to  his  own  safety  as  that 
which  adults  are  obliged  to  observe,  the  case  made  by  the 
plaintiffs  evidence  is  more  properly  one  for  the  jury  than 
the  court,  and  a  motion  for  a  non-suit  should  be  denied. 
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liscussing  the  propriety  of  thia  uon-suit,  Bleckley,  J 
larks :  ''  The  present  is  not  quite  a.  case  for  a  non-aui 
agh  its  neighborhood  to  that  class  seems  very  near, 
mr  case,  the  injured  party  had  attained  an  age  {fifteen 
jn  by  law  the  immaturity  of  his  understanding  was  m 
le  presumed  as  freeing  him  from  the  consequences  ( 
own  voluntary  act,  Code,  §4294 ;  but  under  ten  year 

between  that  and  fourteen,  the  presumption  is  othei 
e ;  he  is  not  to  be  held  accountable  unless  he  knows  th 
inction  between  good  and  evil ;  or  at  or  below  te 
rs  of  age,  unless  it  be  shown  from  the  evidence  that  h 
'  impressed  with  a  sufficient  sense  of  moral  obligation, 
3  "  possessed  of  sufficient  capacity  to  have  deliberate! 
imitted  the  act  with  a  full  knowledge  of  its  consequei 
''  /6.,4295.  While  thissectionof  the  Coderelates  to  a 
int's  accountability  for  criminal  offences,  yet  in  cases  ( 
;,  he  is  equally  responsible,  provided  he  has  reache 
se  "yearaof  discretion  and  accountability"  prescribe 
the  Code  for  such  ofi'ences.  lb.  §3064. 
Jut  the  difference  between  thia  case  and  the  one  und( 
mination  does  not  end  here.  In  Vickers'  case,  the  bo 
en  was  invited  on  the  engine,  while  it  was  in  motioi 
the  man  having  charge  of  it ;  in  this,  no  such  inviti 
1  or  inducement  was  held  out.  On  the  contrary,  con 
int  had  been  made,  by  at  least  one  of  the  employes  < 

road,  of  his  intrusion  upon  its  track  and  embankmen 
Jut  it  was  urged  by  the  distinguished  counsel  for  th 
intiff,  who,  when  on  the  bench  of  the  superior  cour 
ermined  the  case  of  Baston  vs.  The  Georgia  R.  R.  Cc 
orted  in  60  Oa.y  339,  that  the  present  case  is  precise! 
hin  the  rules  laid  down  by  this  court  in  that,  in  rever 

the  judgment  awarding  a  non-suit  by  the  lower  cour 
I  respectfully  differ  from  our  learned  brother ;  the  cast 

essentially  different  in  most  of  their  features. 
Ve  do  not  intend,  by  anything  we  have  said,  to  intimal 
opinion,  whether  a  nonsuit  in  this  case  would  ha^ 
n  proper.    No  such  question  was  made  in  the  Iow< 
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court,  and  we  abstain  from  going  outside 
search  for  points,  which  may  possibly  not 
further  progress  of  tlie  litigation,  and  by  ac 
forestall  their  discussion  and  inrestigatioo. 
question  shall  properly  come  before  ue,  if  it 
will  be  time  enough  to  determine  it.  In  t 
plaintiff  was  upon  the  defendant's  line  of  railw 
sent,  walking  on  the  track  at  a  certain  poit 
o'clock  at  night;  when  tlie  train  came  behii 
dark,  he  stepi)ed  six  or  seven  foet  frgm  th 
enough  ordinarily  to  be  secure  from  danger  : 
ning  of  a  train,  but  was  prevented  from  goii 
a  hedge  or  thicket  of  briers  left  growing  or 
right  of  way ;  several  trains  passed  him  in  saft 
when  a  piece  of  timber,  projecting  from  or 
trains,  struck  him  on  the  head,  felling  him 
and  injuring  him  seriously;  this  injury  w. 
of  gross  negligence  on  the  part  of  the  defendf 
its  cars  with  freight  in  such  an  unusual  ms 
permitting  the  piece  of  timber  to  project  so 
track  of  its  road.  Jackson,  J.,  delivering  the 
marked  :  "  Taking  these  allegations  to  be  tr 
tiff  would  be  entitled  to  recover.  Even  a  tn 
the  track  of  a  railroad  is  entitled  to  be  prof 

gross  negligence But  this  is  the 

going  from  one  point  to  another  on  the  tract 
by  its  consent,  and  who,  therefore,  is  not  a  ti 
was  entitled  to  greater  consideration  than  a  m 
would  be  entitled  to  claim."  The  judge  thi 
show  that  these  circumstances,  all  taken  to 
understand  the  decision,  made  out  a  case  o: 
gence  on  the  part  of  the  defendant. 

Now,  mark  the  difference  between  this  cas 
der  consideration.  In  the  latter,  there  wa 
upon  the  part  of  the  company,  either  expre; 
that  the  plaintiff  should  use  the  road  in  the  n 
It  was  not  pretended  that  there  was  any  exj 
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but  an  attempt  was  made  to  imply  consent  from  the  fre- 
quent use  of  the  track  and  embankment  by  the  plaintiflF 
and  others,  in  a  similar  manner  and  for  like  purposes, 
without  effort  on  the  part  of  the  defendant  to  prevent  it. 
In  this  case,  the  plaintiff  was  on  the  track  in  the  day  time ; 
in  that,  in  the  night.  In  the  one,  anything  that  threat- 
ened danger,  as  the  projecting  timber,  was  plainly  visible 
to  one  on  the  alert  and  making  proper  use  of  his  senses ; 
in  the  other,  on  account  of  the  darkness,  it  was  not  dis- 
cernible, however  vigilant  the  plaintiff  might  have  been. 
In  the  one,  there  was  no  obstacle  to  prevent  the  party 
from  going  further  from  the  passing  train;  in  the  other, 
there  was,  and  that  obstacle  was  allowed  by  the  company 
to  remain  there.  In  the  latter,  it  appears  positively  that 
the  train  was  negligently  loaded,  and  that,  by  means  of 
this  negligent  loading,  the  timber  which  did  the  damage 
projected  an  unusual  distance  from  the  car,  over  the  track; 
whereas,  in  our  case,  the  train  was  examined  upon  starting 
from  McBean's  station,  thirty  miles  off  from  the  place  of 
the  accident,  and  found  in  perfect  order.  It  was  not  a 
loaded  train,  and  the  piece  of  plank  or  timber  that  was 
alleged  to  have  caused  the  injury  was  not  seen  to  project, 
until  within  about  two  miles  of  Lawtonville,  where  an  at- 
tempt was  made  to  call  the  attention  of  those  in  charge 
of  the  train  to  the  fact;  but  the  signal  given  was  not  un- 
derstood. The  inference  is  clear  that,  in  starting,  this 
piece  of  timber  was  in  its  proper  place,  and  was  jostled 
out  of  position  during  the  run,  and  was  not  discovered  by 
the  train  hands  in  time  to  replace  it.  The  empty  train 
was  going  for  a  load,  and  did  not  stop  at  the  customary 
stations.  In  Baston's  case,  it  must  be  taken  as  true  that 
the  injury  complained  of  was  certainly  done  by  the  pro- 
jecting timber;  while  in  this,  the  probabilities  are  that  it 
was  not  done  in  any  such  manner,  l)ut  by  contact  with  the 
cars.  In  that  case,  timely  ellbrt  was  made,  and  the  party 
got  a  reasonably  safe  distance  from  danger,  under  ordinary 
circumstances,  at  least  as  far  as  he  could  go  without  run- 
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ning  into  the  thicket  of  briers ;  in  this,  th 
made  to  escape  danger,  until  the  train  wf 
plaintiff,  and  then  he  did  not  leave  the  tr 
three  feet,  although  there  was  nothing  to  ] 
further  and  beyond  the  reach  of  all  dangt 
as  before  remarked,  the  plaintiff,  from  th 
night,  by  the  use  of  the  utmost  vigilance,  C( 
ceived  his  danger,  and  made  proper  effort 
this  damage  occurred  in  the  broad  light 
the  least,  vigilance  had  been  used,  the 
could  have  been  seen ;  and  when  seen, 
miglit  have  been  avoided  by  stooping  lo? 
if  not  by  a  retreat  down  the  emba 
some  evidence  in  the  record,  it  seem! 
tion  of  the  plaintiff  was,  at  that  time,  1 
wheels  rather  than  upon  the  body  or  bu 
its  load. 

6.  Whether  the  consent  of  the  compan 
from  such  use  of  the  track  by  unauthorize 
set  up  in  this  case,  has  been  seldom  direi 
by  our  courts,  so  far  as  we  can  find ;  bat  i1 
edly  passed  upon  by  the  courts  of  some  ol 
and  by  them  settled,  upon  principles,  a 
too  clear  for  doubt,  some  of  which  we 
ciifised,  as  those  relating  to  the  company' 
elusive  use  of  its  road-bed,  embankments 
obligation  and  duty  of  others  to  abstain, 
sent,  from  their  use,  except  at  crossings, 
have  a  right  of  way. 

To  consent  is  one  thing,  and  i3  quite  di: 
forl>earance,  on  the  part  of  tlie  defendant 
whenever  its  rights  are  temporarily  invs 
doer.  By  endurance  or  toleration  of  a  tr 
understand  that  any  of  a  party's  privileg 
necessarily  waived  or  yielded,  or  that  it 
titled  to  the  protection  afforded  by  the 
consent  to  the  use  of  its  way,  it  certainly 
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roceed  against  one  thus  found  thereon,  for  any  WTon,; 
may  be  imputed  on  account  of  6uch  nse.    There  c»r 

0  right  set  up  by  the  public  from  mere  user,  howevei 
jent  or  long-continued  it  may  be.  It  is  eo  inconsist 
with  the  rights  and  obligations  of  the  company  that  ii 
lot,  without  more,  be  presumed  to  have  consented  U 
east  of  all,  can  it  be  claimed,  with  any  show  of  reason 
the  right  of  the  public  has,  by  such  facts,  become  ad 
e  to  the  right  of  the  owner  of  the  road.  That  this  ad 
e  holding  is  essential  to  the  right  set  up  here,  anc 
:h  it  is  insisted  the  defendant  was  bound  to  respect 
that  it  must  be  derived  from  the  consent  of  the  owner 
[rwin  vs.  Dixion  et  al,  9  Howard  R.,  10.  It  is  not  be 
jd  that  any  length  of  forbearance  to  take  legal  pro 
ings  against  trespassers,  or  to  warn  them  from  thi 
on  which  a  railroad  track  is  constructed,  will  amoun 
dedication  of  the  same  to  the  use  of  the  public,  as  i 
for  pedestrians.  No  such  case  has  been  brought  ti 
attention,  and  our  own  research  has  discovered  none 
ich  a  one  existed,  we  are  satisfied  that  it  would  be  ii 
ct  contradiction  to  principles  too  long  and  too  firml; 
blished  to  be  called  in  question  at  this  late  day.  "  If  thi 
erof  lands,"  declares  our  Code,  g2684,  "either  ex 
sly  or  by  his  acts,  dedicates  the  same  to  public  use 
the  same  is  used  for  such  a  lenptli  of  lime  that  tb 
He  accommodation  or  private  rights  might  be  mate 
y  affected  by  "an  interruption  of  the  enjoyment,  h 
lot  afterwards  appropriate  it  to  private  purposes." 
^hen  a  railroad  company,  by  authority  of  law,  goes  int 
iession  of  land  for  the  objects  of  its  ci-eation,  is  no 
;  an  appropriation  to  certain  great  specified  public  uses 
lean  it  divert  its  use  to  purposes  wholly  inconsisteii 

1  those  which  it  is  authorized  to  pursue, — purpose 
ch  may  imperil  the  lives  and  property  of  travelers  au' 
ghters  on  its  trains,  without  incurring  a  forfeiture  c 
arivileges!  To  ask,  it  seems  to  us,  is  to  answer  thes 
stioQB.     Now  would  it  be  fair  to  presume  that,  fror 
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its  inability,  or  reluctance,  from  pniden 
able  considerations  to  prosecute  or  wa: 
from  ita  track,  that  it  thereby  consent«c 
tion  to  uses  wholly  inconsistent  with  i 
duties  to  the  public  f  It  might  be  sufl 
that  upon  principle  and  authority,  no  e 
arises.  This  conclusion,  however,  is  full; 
caaes. 

In  the  case  of  the  Illinois  Central  R 
vs.  Godfrey,  already  referred  to  in  this  • 
(71  III.  R.,  506) :  »  The  plaintiff  was  ti 
fendant's  right  of  way,  not  for  any  pui 
connected  with  the  railroad,  but  for  his  c 
ience,  as  a  footway,  in  reaching  his  hon 
a  search  for  his  cow.  There  was  nothii 
from  the  character  of  a  trespasser  and 
doing,  further  than  the  supposed  impi 
company  arising  from  their  non-interfere 
like  practice  by  individuals.  But  beca 
did  not  see  fit  to  enforce  its  rights  and  k 
premises,  no  right  of  way  over  its  gro 
acquired.  It  was  not  bound  to  protec 
fcuards  for  persons  so  u^ing  its  grounds  1 
venience.  The  place  was  one  of  danger 
went  there  at  their  own  risk,  and  enjoj 
license  subject  to  its  attendant  perils,  . 
was  here  no  more  than  a  mere  passive 
this  use.  A  mere  naked  license  or  pern 
pass  over  an  estate  will  not  create  a  d 
obligation  on  the  part  of  the  owner  to  p' 
danger  of  accident.  Sweeny  vs.  Old  C 
Co..  10  Allen,  373;  Hickey  vs.  Boston  & 
14  lb;  429;  Phila.  R.  R.  Co.  vs.  Humn 
375;  Gillis  vs.  Penn.  Rwy.  Co.,  59  /&.,  1 

For  all  the  purposes  of  this  suit,  the 
no  more  favorable  condition  than  that  oi 
t i-espiisser.    He  was  not,  at  the  time  of  tl 
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ise  of  a  legal  right,  and  was  in  the  enjoyment  of  no 
than  a  bare  license  or  assent  tacitly  given,  and  his 
ind  the  obligation  of  the  company  are  to  be  measured 
the  case  of  one  thus  situated."  In  confirmation  of 
uling,  we  cite  Illinois  Cent.  R.  R.  vs..  Hetheringfon, 
.,  510 ;  Finlayson  m  Chicago  R.  R.  Co.,  1  Dillon, 

Galena,  etc.,  R.  R.  Co.  vs.  Jacobs,  20  HI.,  478; 
■oit  vs.  Boston,  etc.,  R.  R.  Co.,  97  Mass.,  276 ;  Nich- 

vs.  Erie  R.  R.  Co.,  41  N.  Y.,  426 ;  Sutton  vs.  N.  Y. 
&  H.  Riv.  R.  R.  Co.,  66  lb.  243 ;  Matz  vs.  N.  Y.  Cent. 
Riv.R.R.Co.,  1  Hun,  417. 

it  the  plaintiif  was  a  trespasser,  is  equally  as  clear 
the  Code  as  from  these  several  decisions.  "  The  right 
joyment  of  private  property  being  an  absolute  right 
sry  citizen,  every  act  of  another  which  unlawfully 
eres  with  such  enjoyment  is  a  cause  of  action.  Code, 
.  "Bare  possession  of  land  authorizes  the  possessor 
over  damages  from  any  person  who  wrongfully,  in 
lanner,  interferes  with  such  possession."  /ft.,  3015. 
1,  and  still  more  pointedly,  is  the  following:  "The 
r  of  realty  having  title  downward  and  upward  indef- 
Vy  an  unlawful  interference  with  his  rights,  below  or 
!  the  surface,  alike  gives  him  a  right  of  action."  /J., 
.  So,  such  an  interference  "  with  a  right  of  way  or 
nmon  is  a  trespass  to  the  party  entitled."  lb.,  g3021. 
9  not  perceived  how  this  principle  can  be  affected  by 
^rence  in  locality,  as  in  a  town,  city,  village  or  county, 

the  number  of  persons  vinlatinfi  the  right,  or  the 
ency  or  length  of  time  in  which  it  is  violated  by  any 

of  those  taking  such  unwarrantable  liberties.  Cir- 
tances  alter  cases,  but  principles  never;  circumstances 
constantly,  but  principles  are  periiijintnt  and  un- 
;eable,  however  numerous  and  diversified  may  be  the 
to  which  they  apply.  In  the  case  of  the  Illinois 
•al  R.  R.  Co.  vs.  Godfrey,  the  injury  in  question 
red  in  the  incorporated  town  of  Decatur.  A  larfre 
ler  of  the  inhabitants  of  that  town  were  in  tiie  habil. 
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and  had  been  for  a  long  time,  of  using 
there  as  the  plaintiff  used  it  when  he  w 
dinance  of  the  town  required  the  elac 
the  use  of  cautionary  signals  when  the  ti 
through  it,  but  which  does  not  appear  to 
was  held  that  no  license  could  be  impli 
tomary  use  of  the  track,  and  the  pla 
yarded  in  no  other  light  than  a  tresp 
true  of  this  case,  is  quite  true  of  some  < 
cited. 

The  case  of  Holmea  m.  The  Central  £ 
37  Oa.,  393,  forms  no  exception  to  the 
respect.  "The  spot  at  which  the  engine  1 
slave  (in  that  case)  was  seventy  or  eigl 
public  road ;  but  it  was  on  a  part  of  th' 
much  by  foot  passengers  to  make  a  she 
another  of  the  public  roads  which  wa; 
ant's  agents.  It  was  down  grade  at  tl 
view  was  there  obstructed  by  a  cut. 
place  near  midnight.  The  blow  posts 
distance  from  the  public  crossings  as  wi 
and  it  was  doubtful,  from  the  testimony 
gineer  blew  the  whistle  when  he  passi 
The  engine  was  going  at  the  usual  spee 
slave  was  on  the  track,  but  not  standing 
did  not  see  him  until  he  was  struck  I: 
then  supposed  he  was  a  hog  or  a  sheep. 

Among  other  things,  Judge  Gibsoi 
court,  charged  the  jury  "that  the  track 
pany  is  not  a  public  highway;  and  p( 
same  in  pursuit  of  their  ordinarj'  privai 
at  a  public  road  crossing,  are  actual  trei 
court  addressing  itself  to  that  portion  c 
"By  the  act,"  (regulating  the  conduct 
crossings)  "certain  things  were  requi: 
railroads,  and  certain  liabilities  incurred 
This  act  was  intended  for  the  protectii 
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■ty  at  public  crossings  of  the  road.  The  public  have 
;  to  cross  the  railroad  track  at  the  public  road  cross- 
When  traveling  the  highway,  persons  are  lawfully 
railroad  track  at  the  point  of  crossing ;  and  if  an 
is  done  at  such  public  crossing,  then  the  provisions 
act  of  1652  become  material.  In  this  case,  the 
nt  having  occurred  elsewhere,  the  provisions  of  the 
e  not  applicable.  The  fact  that  bo  many  jiersons 
;d  on  foot  over  the  portion  of  tho  road  where  the 
was  killed,  did  not  make  the  railroad  a  public  road." 
nection  with  this,  and  a  little  further  on  in  the  case,  it 
,  "  The  negro  was  on  the  road  of  the  defendant  at  a 
ffhere  he  had  no  right  to  be." 

.  decision  settles  two  pionts,  viz.:  that  such  use 
railroad  track  is  a  trespass,  and  that  the  consent  of 
mpany  thereto  can  not  be  inferred  from  its  habitual 
though  its  agents  were  well  apprised  of  the  fact  that 
thus  used.  It  is  true,  in  this  case,  that  the  judge 
lower  court  refused  to  charge,  at  the  request  of  the 
ant'scounsel,  that  the  defendant  was  not  liable,  un- 
ilty  of  gross  negligence,  and  that  this  court  approved 
usal ;  but  it  is  also  true  that  this  court  held  that  the 
ial,  setting  aside  the  verdict  in  favor  of  the  pliiintiif, 
^ry  properly  granted,  on  tlie  ground  that  the  verdict 
:ainst  the  evidence.  It  would  be  a  mistake  to  sup- 
lat  the  conclusion  here  ia  based  upon  the  ground 
le  defendant  was  not  guilty  of  gross  negligence,  in 
solute  and  statutory  sense  of  that  term.  Under  the 
ous  cases  cited  from  our  own  reports,  it  is  quite  ap- 
that  complete  protection  isaflorded  the  defendant, 
here  it  is  shown  that  "all  ordinary  and  reasonable 
id  diligence"  have  been  exercised;  2d,  where  tho 
IT  could,  by  ordinary  care,  have  avoided  tlie  conse- 
^s  to  himself,  although  caused  by  the  defendant's 
;nce;  3d,  where  the  injury  is  done  by  plaintiffs 
t,  or  19  caused  by  hi:-  own  negligence, 
le  rules  are  taken  from  Code,  §^297'2,  3033  and  3034, 
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each  of  which  is  an  essential  part  of  an  eatire  scheme.  I 
'  a  whole,  they  relate  to  the  same  subject,  are  in  pari  m> 
leria,  and  should  be  so  construed  as  to  harmonize  thei 
and  at  the  same  time  to  give  effect  to  each  particular  portic 
of  them.  It  should  be  observed  that  the  judgment  grantii 
a  new  trial,  in  the  last  cited  case,  was  put  upon  sectic 
3033  of  the  Code,  and  that  the  other  two  eectiona  ve; 
neither  cited  nor  commented  upon  by  the  judge  deliverii 
the  opinion. 

It  has  been  shown,  in  the  course  of  this  opinio: 
that  even  where  the  plaintiff  could,  by  ordinary  care,  bai 
avoided  the  injury  caused  by  the  defendant's  negligenc 
or  where  it  is  solely  attributable  to  his  own  negligenc 
yet  if  the  conduct  of  the  defendant  was  so  grossly  negligei 
as  to  evince  wilfulness,  or  if  he  perceived  the  plaintiffs  dai 
ger  in  time  to  have  averted  it,  and  made  no  proper  effort  toe 
go,  then  he  would  be  liable  for  the  consequences.  This  add 
tion  is  essential,  as  it  seems,  to  carry  into  full  effect  tl 
evident  design  of  the  Code,  although  that  purpose  ma 
not  be  therein  expressed  in  terms.  The  term  "gross  nei 
ligence,"  used  in  connection  with  such  circumstances,  bi 
a  relative,  rather  than  an  absolute  and  strict  sigoificatiai 
and  as  thus  used,  is  the  equivalent  of  acts  which  resa 
from  a  failure  to  observe  that  "  ordinary  and  reasonab! 
care  and  diligence,"  prescribed  by  our  Code.  It  was  ce 
tainly  used  in  this  connection  in  all  the  cases  herein  citw 
including  that  of  Baston  vs.  The  Georgia  R.  R. 

The  complaint  made  in  this  case  by  one  of  the  defendant 

employes  to  the  plaintiff,  and  the  warn 

the  danger  he  incurred  by  using  this 
ment  as  a  footway,  deprives  him  of  tl 
of  the  injury  he  brought  upon  himsi 
heed  this  friendly  admonition  and  < 
Macfie.  2  HurUt.,  and  Colt.,  744. 
West.  R.  R.  vs.  Smith,  46  Mich.,  5 
years  old,  was  injured  by  the  sudden  i 
tive,  on  the  step  of  which  he  had  beei 
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had  just  been  ordered  away  by  the  fireman.  He  was 
>er  on  the  premises,  had  been  warned  against  go- 
,  and  had  more  than  ordinary  intelligence.  It 
that  the  company  could  not  be  made  liable,  with- 
that  the  employes  knew  that  he  was  in  the  way 
iment,  or  were  reckless  or  negligent  in  their  man- 
or could  have  anticipated  the  injury."  This,  we 
id,  13  a  fair  statement  of  the  rule  of  the  company's 
under  the  circumstances  disclosed  by  the  record 
,  and  we  adopt  it  as  our  own. 
'entral  R.  R-  vs.  Glass,  60  Ga.,  441,  bears  no  re- 
e  to  the  present  case,  and  is  wholly  unlike  it  in 
iterial  features.  Glass  got  on  the  cars  of  the  de- 
drunk,  with  the  knowledge  and  consent  of  its 
r.  Failing  to  give  up  his  ticket  when  called  upon, 
larried  past  three  stations,  and  when  in  three- 
of  a  mile,  or  a  mile,  of  the  fourth  station,  he  was 
the  conductor  and  brakeman,  while  still  drunk,  on 
ikment,  which  was  two  hundred  yards  from  a  cross- 
ring  that  he  would  walk  to  Jonesboro,  but  started  in 
ite  direction.  When  he  got  about  a  mile  off,  he  laid 
the  track,  and  was  run  over  and  seriously  hurt  by 
lin  from  Macon  to  Atlanta.  Although  the  conduc- 
ngioeer  of  this  train  had  been  notified  that  he 
ofi*  at  this  point  by  the  down  train,  and 
I  to  keep  a  lookout  for  him ;  they  failed  to  do 
e  verdict  in  his  favor  was  properly  sustained  by 
court  and  by  this  court.  Glass  was  rightly  on  that 
,  passenger,  and  was  under  the  care  of  the  agents 
id.  If  put  off  for  failing  to  produce  a  ticket,  he 
ave  been  ejected  at  some  station  or  other  safe 
id  in  his  then  drunken  and  helpless  condition,  he 
>t  have  been  dumped  off  without  his  safety  being 
ter.  The  difference  between  that  case  and  this  is 
ked.  Not  to  mention  others,  the  plaintiff  here 
lefendant's  track,  without  the  knowledge  of  its 
ad  in  defiance  of  their  warning  and  request  to 
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keep  off  the  track.  They  had  no  ageacy  in  placing  hin 
there ;  whereas,  in  the  other  case,  the  plaintiff  was  placet 
in  his  dangerous  situation  by  the  company's  servanta 

Believing  that  the  defendant's  conduct  amounted  te  grosi 
negligence,  end  that,  by  the  exercise  of  ordinary  caie,  thi 
consequences  to  himself  could  have  been  avoided,  it  fol 
lows  that  this  verdict  should  have  been  set  aside  and  a  net 
trial  granted,  upon  the  ground  that  the  finding  is  contni; 
to  law  and  evidence. 

7.  Bat  this  is  the  third  finding  by  juries  in  this  case.  On  thi 
first  trial,  the  verdict  was  for  110,000,  which  was  setasid 
by  this  court,  because  of  erroneous  charges  by  the  presid 
ing  judge  ;  the  second  was  for  $12,500,  which  was  setasid 
for  the  irregular  and  improper  conduct  of  a  juror,  and  n 
writ  of  error  was  taken  to  that  decision  of  the  court  below 
In  the  present  trial,  the  finding  for  the  plaintiff  wr 
111,500,  and  a  motion  was  made  to  set  it  aside  and  a  net 
trial  asked,  among  others,  upon  the  ground  that  this  findin 
is  excessive,  and  not  warranted  by  the  law  and  the  test 
mony  in  the  case.  If  the  plaintiff  wasentitled  to  recover  atal 
he  was  only  entitled  upon  the  idea  that  the  defendant  ba 
contributed  to  the  negligence  that  resulted  in  the  injuryfo 
whichhe8oughtdamages;indeed,thisisth68olegroundupo 
which  his  right  was  urged  by  his  able  counsel  in  this  cout 
Under  this  view,  this  finding  is  so  excessive  as  to  lead  n 
to  infer  if  not  bias  for  the  plaintiff,  and  prejudice  again: 
the  company,  at  least  a  total  misappreliension  by  the  trioi 
of  the  principles  of  law  which  were  given  in  charge  by  th 
judge  trying  the  cause.  Code,  §§3067, 2947.  ITte  Savai 
nah  F.  and  W.  R.  R,  Compdny  vs.  Harper,  decided  at  thi 
term,  in  which  the  cases  upon  the  subj 

reviewed. 

8.  Exception  is  taken  to  this  charge 
without  qualification,  at  the  request  o 

"  A  railroad  company  is  bound  to  i 
the  running  of  its  trains,  to  prevent  t 
collision  with  the  person  of  another; 
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'en  if  that  other  is,  on  his  side,  in  some  degree  neg- 
herefore,  if  damage  happen  to  such  othef  perBon 
teion,  which  the  company,  by  the  use  of  ordinary 
ht  have  prevented,  the  company  must  make  good 
,ge." 

yected  by  defendant's  counsel,  that  the  case  put, 
ty  one  of  contributory  negligence  and  that  his  honor 
ury,  "the  company  must  make  good  the  damage," 
2h  they  were  left  to  infer  that  they  were  at  liberty 
le  entire  amount  of  the  damage  done  to  the  plain- 
lout  making  any  abatement  for  the  negligence 
le  to  him.    The  error  complained  of  is  manifest. 

case  64  Ga.,  ut  supra,  and  Code,  gg2972,  3034, 
cited  in  edition  of  1882,  undereach  of  these  sections' 
e  certifies  that,  in  connection  with  this  request,  he 
1  attention  of  the  jury  to  his  general  charge.  It  does 
ir,  however,  that  he  specified  the  portion  of  the 
lat  had  relation  to  this  particular  subject.  The 
f  the  charge  referred  to  by  him  correctly  laid 

measure  of  damages  in  cases  of  contributory  neg- 
md  was  in  apparent,  if  not  direct,  conflict  with  the 
Bquested  and  given.  The  error  complained  of 
corrected  in  this  way ;  the  attempt  to  do  so  was 
ilated  to  mislead  and  confuse,  instead  of  enlight- 
B  jury.  The  charge  should  have  been  refusej 
r,  or  the  objectionable  portion  should  have  been 
and  the  rule  prescribed  by  the  Code  for  measur. 
ges  in  such  a  case  substituted. 
'aking  leave  of  this  case,  it  may  not  be  amiss  to 
ttention  of  the  general  assembly  to  the  growing  evil 
railroad  tracks  and  embankments  as  foot-ways, 
roke  their  interposition  to  prevent,  by  appropriate 
n,  a  practice  so  fraught  with  peril,  not  only  to  the 
)f  the  trains  and  the  passengers  and  freights  upon 
t  also  as  a  safeguard  and  protection  to  the  unwary 
less,  who  commit  such  trespasses  and  take  such 

and  frightful  hazards. 
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The  judgment  of  the  court,  as  now  constitated,  is  pi 
upon  the  last  ground  only.  It  is  proper  to  state,  in  thi 
connection,  that  this  opinion  was  prepared  and  written  i 
accordance  with  what  were  understood  to  be  the  view: 
a3  expressed  in  several  consultations  with  me,  of  oo 
esteemed  and  lamented  colleague,  the  late  Justice  Cran 
ford. 

After  it  was  prepared,  his  extreme  sickness  forbade  i1 
being  presented,  and  he  had  no  opportunity  of  finall 
revising  and  of  approving  or  disapproving,  or  modif; 
ingit 

Judgment  reversed. 

Jackson,  Chief  Justice,  concurring. 

1.  I  concurin  the  judgment  of  this  court  grantingane' 
trial  in  this  case,  on  the  ground  that  the  court  erred  i 
charging  the  jury,  as  requested  by  the  plaintiff  below,  to  tl 
effect  that,  though  that  plaintiff  was  himself  negligen 
the  railroad  company  must  make  good  the  damage. 

The  words  "  must  make  good  the  damage,"  withoi 
qualification,  would  convey  the  idea  that  the  compai 
must,  in  such  a  case,  pay  full  damage,  and  thus  withdre 
from  the  jury  the  consideration  of  the  doctrine  of  contri 
utory  negligence  as  lessening  the  damage  which  the  ju 
should  give  in  such  a  case.  No  matter  how  negligent  tl 
company  may  have  been,  yet  if  the  plaintiff  was  also  ce 
ligent,  full  damage  ought  not  to  be  given,  but  the  dama] 
should  be  diminished  in  the  proportion  which  the  neg 
gence  of  the  plaintiff  bore  to  that  of  the  company.  ! 
declares  our  Code,  and  so  this  court,  has  ruled  again  ai 
again.  The  doctrine  was  applicable  to  this  case,  and  ahou 
have  been  considered  by  the  jurj'  and  weighed  in  the  seal 
of  the  evidence,  and  decided  as  their  judgment  on  tho 

facts  determined,  on  a  scrutiny  of  tl?" ^' "*■  '■" 

parties.    The  effect  of  the  charge  a: 
draw  the  contributory  negligence  ol 
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mnd  that  he  did  contribute,  from  the  jury,  and  thus 
t  the  defendant. 

s  trae,  that  in  the  general  charge  the  court  does 
he  jury  that  doctrine,  but  this  request,  coming  after- 
,  and  being  given  without  any  qualification  at  the 
;  was  given,  was  well  calculated  to  mislead  the  jury, 
ay  have  done  so. 

a  the  more  satisfied  to  concur  with  my  colleague  in 
ant  of  a  new  trial  in  this  case,  because  I  believe, 
ur  consultations  upon  it,  that  my  late  much-lamented 
^e,  Judge  Crawford,  was  very  decided  in  the  opin- 
at  it  ought  to  be  granted ;  and  had  he  lived,  he  might 
ly  have  gone  to  the  full  extent  of  denying  any  re- 
',  to  which  Judge  Hall  has  gone  in  the  opinion  just 
red, 

'o  that  extent  I  cannot  go.  Where  a  parcel  of  youths 
ildren  are  in  the  habit  of  passing  to  and  from  school 
ath  within  the  right  of  way  of  a  railroad  company, 
,ve  been  for  years  in  that  habit  within  the  limits  of 
ge,  in  the  knowledga  of  the  railroad  authorities,  I 
;  bold  them  to  be  trespassers  to  the  extent  and  in 
ise  that  the  railroad  company  are  only  liable  for 
legligence  if  any  of  them  be  killed  or  injured.  On 
ntrary,  I  hold  that  the  company  is  bound  to  use  all 
ry  and  reasonable  care  and  diligence  to  avoid  iiyury 
D,  and  neglect  to  use  such  reasonable  and  ordinary 
ttd  diligence  would  make  the  company  liable.  The 
I  respect  to  passengers,  diligence  toward  them,  is 
rdinary  care  and  diligence.  It  is  that  which  a  com- 
Eurier,  which  the  company  becomes,  must  use.  Code, 
;,  2067,  2083. 

rule  in  the  case  of  persons  not  passengers  is  that 
I  have  given  above,  "  all  ordinary  and  reasonable 
jid  diligence,  the  presumption  in  all  cases  being 
t  the  company."  Code,  3 OSS. 
I  this  rule  has  been  applied  by  this  court  to  a  pet- 
it at  all  rightfully  on  the  railroad  track,  but  wrong- 


SUPREME  COURT  OF  OE 


fully  there,  sixty  yards  from  a  crossing, 
sent  of  the  company,  express  or  imp 

In  that  case,  gross  negligence  was  exp 
that  neglect  which  would  make  the  C( 
it  was  held  by  the  unanimous  court  t 
the  liability  is  "  all  ordinary  and  reasor 
gence,  not  gross  negligence  as  was  insis 
defendant  in  error,"  in  that  case.  But  if  \ 
the  rule  in  the  case  at  bar,  it  is  for  the  j 
the  neglect  to  ring,  to  slacken  speed,  am 
ling  projected  out  as  it  was,  be  not  gro: 

Such  is  the  law  of  this  state,  plainly 
ed  in  her  statute  book  and  ruled  ani  ap 
est  court. 

The  question  of  negligence  is  for  the, 
and  following  cases  passim.  The  yu( 
required  of  the  railroad  company  by  tl 
by  the  court,  it  is  for  the  jury  to  say  w 
proved  make  that  quantum,  subject  of 
by  the  court  to  see  whether  the  jury  ha<3 
in  to  support  the  verdict.  As  the  cas 
like  to  argue  the  facts  or  pass  upon 
views  submitted  by  my  associate  mak 
I  say  that,  if  the  railroad  train  swept  tl 
without  ringing  its  bell  or  slacking  its  spe 
projecting  unusually  from  its  car,  beyon 
within  the  right  of  way  of  the  compi 
youth  was  hurt  in  its  rapid  transit,  the 
unless  by  the  use  of  ordinary  care  he  c 
the  consequences  to  himself  of  such  tr 
was  caused  by  his  own  negligence  ali 
self  and  the  agents  of  the  company  wer 
at  fault,  but  neither  the  sole  cause  of  tl 
could  not  by  ordinary  care  have  avoide 
to  himself,  then  the  damages  should 
proportion  to  the  default  of  each.  U 
for  the  jury  to  pass  upon  all  these  questi 
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Ijgence  and  ordinary  care  in  avoiding  the  consequences 
"ofi  negligence  or  want  of  diligence  when  the  emer- 
y     is  upon  the  party   complaining.     The  age  of  the 

tifT,  his  youth,  should  be  considered  on  the  one  hand, 
pi-e-vious  warnings,  if  any  were  given,  on  the  other, 
n  the  light  of  these  and  all  oilier  facts  and  circum- 
*^«  proved,  the  jury  should  make  their  verdict. 
-*:>,  I  think,  is  the  law  of  Georgia  applicable  to  the 
•^  1"  this  record ;  and  I  do  not  propose  to  examine  the 
^f  England  or  of  other  states  on  the  i-^i'ues  made. 
ti^tutes  of  this  state  and  the  judgments  of  this  court 
^  ■  ».    construing  them  bind  me. 

A'>i^  main  question,  I  tiiink,  is  ruled  in  the  case  of 
*^^»-  vs.  The  Central  Railroad  Company,  60  Ga.,  339. 
•r-».l_y  possible  distinction  between  that  case  and  this 
*-  Tliere  the  declaration  alleged  that  tlie  plaintiff  was 
"t  1 1  ^  railroad  track  liy  its  consent,  and  here  no  express 
*^  t  is  proved.  But  in  the  Ba-iton  case  the  declaration 
^<:»t  aver  express  consent,  and -inasmuch  as  all  plead- 
<^onstrued  against  the  pleader,  it  is  clear  that  the 

*^  f  the  court  was  not  upon  the  character  of  the  con- 
^^^l^ether  express  or  implied,  but  upon  assent  to  the 

*  Vkeing  on  the  road,  by  agents  of  the  company ;  for 
"^^^i^e  the  omission  to  aver  that  the  consent  was  ex- 

*  ^*  »id  to  set  it  out  as  such,  would  have  been  fatal  to 
^'^^  I  aration,  and  the  demurrer  would  have  been  sus- 
''*-  Besides,  the  judgment  there  is  not  put  on  the 
■  *^t  of  the  company  as  essential  to  the  ruling;  but  in 
'I>i  »iion  it  is  said  in  conclusion,  not  that  the  right  of 

*  fF  turned  on  the  consent  of  the  company  that  he 

*^*-      "be  on  its  road,  but  the  language  is;    "  Especially 

*  *"»  is  be  his  right,  when  he  was  on  the  track  by  the 

*^  *-    of  the  defendant,"  as  much  as  to  say,  he  had  a 

*-  ^^  go  to  the  jury  on  the  allegations  any  way,  but  the 

**-t  of  the  defendant  rendered  the  right  indubitable. 

^^sonsent  is   emphasized,  bei;ause  it  put  the   pomt 

ore  irresistible;  but  without  it,  the  decla- 

ve  been  held  good. 
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Be  that  as  it  may,  I  hold  iu  this  case, 
that  the  plaintiff,  under  the  facts,  is  not  a 
but  is  entitled  to  more  consideration  t 
that  is,  to  all  ordinary  and  reasonable  a 
It  will  be  seen  from  that  case  that  I  wi 
trespasser  would  be  protected  from  gross 
case  cited  from  the  37th  Ga.,  593,  wher 
squarely  up,  would  seem  to  put  even  a 
upon  the  higher  ground  of  ordinary  dilige 
the  liability  which  attaches  to  ordinary 
§2061.  Gross  neglect  is  quite  a  differ 
§2063.  The  one  is  the  absence  of  the  c 
tive  man ;  the  other  of  a  prudent  man. 

I  think  that  the  unanimous  decision  i 
law  rather  than  my  obiter  in  the  60th. 
also  The  Central  Railroad  vs.  Glass,  ad 
where  a  recovery  was  had  because  the  c 
gineer  were  not  sufficiently  diligent  in 
Glass,  who  was  lying  drunk  on  the  roai 
place  where  he  was  put  off.  There  the  c 
ing  out  of  view  altogether  the  conduct 
and  brakeman  {of  the  down  train)  in  pi 
the  place  and  time  tliey  did  so,  the  law  i 
up  train  which  did  the  damage  was  nej 
is,  in  our  judgment,  no  sufficient  proof  o 
part  of  the  officers  of  that  train  to  rel 
tion."  So  that  Glass,  a  naked  trespass 
the  ground,  not  of  gross  negligence,  bu 
gence. 

This  case  at  bar  was  here  before.  It 
Ga.,  p.  475.  The  case  was  then  sent  bi 
substantially  as  indicated  above,  and  n 
made  by  the  court  that  there  could  be 
covery.  On  the  contrary,  on  errors  of 
remanded ;  on  an  error  of  law  I  now 
remanding  it.  The  line  of  my  brother 
inevitably  to  the  conclusion  that,  under  t 
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3  recovery.  It  would  have  been  the  duty  of  tli 
to  have  so  declared  then,  had  it  so  thought;  becau 
uld  have  been  a  waste  of  time  and  of  costH  to  ha' 
before  a  jury  an  issue  which  this  court  would  n 
it  to  stand  if  determined  by  that  jury  in  a  certa 
Having  not  so  held,  in  common  with  my  brethn 
I  cannot  so  hold  now;  but  I  concur  in  thejudgme 
the  case  be  tried  again,  because  I  think  the  con 
in  giving,  without  qualification,  the  charge  requeste 
nt  to  abide  the  verdict  of  the  jury  on  the  issues 
vhich  may  be  again  made  before  them, 
dd  that  the  court  below  may  have  charged  the  i 
.  because  it  was  the  language  of  this  court  in  son 
iere ;  but  what  this  court  lays  down  as  law  is  to  1 
rued  in  the  light  of  the  facts  of  each  case,  and  it  w 
und  unsafe  for  counsel  to  copy  from  the  reports  i 
act  principle  of  law,  and  request  it  to  be  charge 
or  the  court  to  charge  as  so  requested.  Besides,  som 
unguarded  expressions  of  the  individual  member 
ourt  writing  the  opinion  may  mislead,  because  tho 
■ssions  needed  qualification, 
)m  the  above  it  will  be  seen  that  the  opinion  of  n 
er,  as  a  whole,  is  his  own,  and  not  that  of  the  com 
lae  but  two  of  the  court  sat  in  final  judgment  of  tl 
and  I  cannot  assent  to  many  views  of  the  law  whi' 
s  expressed  as  applicahlo  to  and  ruling  and  contn 
he  case  at  bar.  This  I  say  in  entire  respect  for  tl 
ing  and  integrity  which  distinguish  liim  ae  a  lawy 
,  judge. 
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Nefp  &  Co.  vs.  Broo 

(Thl>  OAM  was  biiuglit  forward  from  thu  U-t  lerm,  ud 

1.  In  an  nctioti  for  damages  by  an  einployt 
the  contralling  questioii  being  whether 
on  the  part  of  the  master,  if  there  waa 
the  jury  might  have  inferred  ita  exiatence, 
verse  the  ruhng  of  the  presiding  judge  in  i 
suhmitting  the  case  to  the  jury. 

2.  A  soap  mannfaeturer  comliictcd  his  busit 
seveiity-two  feet  iu  length  ami  twenty-two  i 
portion  of  thia  room,  the  ceilin)»  was  fourtee 
place,  benches  or  tables  were  located,  on  i 
into  wrappers.  The  plaintiff  was  eraployei 
ol  theae  tables,  have  Boap  and  paper  furnisi 
wrapptTS  around  thefijrniLT.  In  the  rear  p< 
ceiling  was  only  sIk  feet  and  two  inehcs  fn 
were  located  the  fixtures  connected  with 
which  projected  through  the  low  ceiling,  ani 
voirs  Bet  into  the  floor.  The  paper  used  for 
fltairs,  and  brought  down  as  needed,  and  pi 
called  for.  Women  never  had  to  go  after  it, 
neas  in  the  rear  portion  of  the  room  where 
one  occasion,  the  paper  had  been  removed 
rear  of  the  room,  to  prevent  it  being  blown  a' 
plaintifT  returned  to  her  work  at  a  time  wl 
ordinary  working  hours,  and  while  theotlH 
She  went  into  the  rear  portion  of  the  room 
turning,  fell  into  a  reservoir  containing  lye 
aeh,  and  was  iajured.  It  was  testified  by  a 
the  same  master  after  the  accident,  that  wi 
in  different  parts  of  the  room,  and  some  o£  ii 

Hfld,  that  under  these  facts,  there  could  be  n 
no  duty  resting  on  the  maatar  which  he  vii 
Febnury  30. 1S.'3. 

Non-8iiit.  Negligence.  Damages.  J 
Before  Judge  Hillybe.  Fulton  Supt 
Term,  1882. 

Reported  in  the  decision. 

Mtnatt  &  Howell,  for  plaintiff  in  t 
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\  Dorset  ;  J.  R.  Gray  ;  Van  Epps,  Calhouh  &  Kiho 
endant. 

fORD,  Justice. 

plainlifTs  in  error  being  manufacturers  of  soap,  had, 
of  the  rooms  of  their  buikUnfr.  a  reservoir  contain- 
i  impregnatetl  with  potash.  Tlie  defendant  in  error, 
one  of  their  employes  enp;aged  at  worlt  in  that  room, 
.o  this  reservoir,  and  alletres  that  she  was  painfully 
1.  She  broiifrht  this  suit  to  recover  dania.ues  from 
lintiffs  in  error  for  their  nei:lij:(.'nce  in  keeping  the 
io  dark  tliat  she  was  unable  to  discover  the  reservoir, 
1  not  notifying  her  of  its  existence  that  she  might 
irotected  herself  against  injury  therefrom. 
testimony  on  the  part  of  the  plaintiff  shows  tliat  she 
nployed  to  wrap  snap  for  the  defendants ;  had  been 
ir  service  about  a  wt-eli  when  she  was  injured.  She 
lid  by  the  box  for  her  work,  and  when  tlie  accident 
ed,  had  gone  to  work  out  of  work  hours,  and  wliilst 
lier  hands  were  at  dinner.  The  soap  and  paper  wer€ 
'.  at  the  table  where  the  wrapping  was  done,  but  al 
ne,  there  was  none  at  haml,  having  been  removet 
!  of  the  co-employ,'  ^  (o  the  hack  part  of  the  building 
vent  its  being  blown  about  by  the  wind.  The  plain 
t  her  table  and  place  of  work,  went  back  to  get  H 
she  returned,  fell  into  the  reservoir,  and  her  ituuric 
ed. 

as  further  testified,  in  behalf  of  plaintiff,  by  two  ■wi 
,  that  they  h\  1  worked  lor  the  defendants,  wrappir 
lome  time  after  the  plaintiff  was  hurt,  one  of  whoi 
that  the  paper  was  in  different  parts  of  the  roor 
me  of  it  near  the  reservoir;  the  other,  that  pap< 
mished  most  of  the  time,  i)ut  sometimes  not  brough 
they  got  it  themselves.  No  other  testimony  wi 
tted  by  the  plaintiff,  except  in  reference  to  her  i] 
loss  of  time  and  the  expenses  of  her  illness. 
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At  the  conclueion  of  thia  evidence,  the  defendant,  by 
his  counsel,  moved  for  a  non-suit,  which  was  overruled  by 
the  court;  and  this  constitutes  the  first  exception  made,  by 
the  record. 

The  main  ground  upon  which  counsel  relied  for  the  non- 
suit was,  because  the  defendants  had  a  right  to  have  the 
reservoir  where  it  was,  and,  under  the 
the  plaintiff  had  no  right  to  complain  o 
enclose  it. 

That  the  defendants  had  the  right  b 
unenclosed  the  reservoir  and  all  things 
the  manufacture  and  preparation  of  thei 
is,  we  think,  unquestionable.  Moreover, 
right  to  do  this,  even  though  they  may 
same  room  where  the  plaintiff  was,  and 
required  her  to  be,  is  likewise  unquestloi 
enclosure  thereof  was  not  a  duty  which 
plaintiff.  But  this  does  not  exactly  m 
which  is  here  made.  It  is  charged  tha 
gent,  in  keeping  the  reservoir  in  a  pari 
dark  for  her  to  discover  it  herself,  and  ii 
her  of  its  existence. 

Under  this  complaint  and  the  testimon 
the  motion  for  a  non-suit  be  considered, 
then,  as  thus  stated,  there  was  no  negli| 
the  part  of  the  defendants,  unless  her  wc 
sary  for  her  to  go  into  that  part  of  the  n 
to  perform  her  duties.  There  was  no 
that,  up  to  the  time  at  which  she  waa  hi 
ever  been  kept  in  that  part  of  the  room, 
gaged  in  such  work  had  to  go  there  for 
stated  by  the  two  witnesses  who  worked 
that  the  paper  for  wrapping  was  kept  in 
the  room,  and  some  of  it  close  to  the  re 

This  having  been  testified  to,  the  jury 
consider  it,  and  might  have  inferred  th 
was  the  case  whilst  the  plaintiff  worke 
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she  had  to  pass,  or  go  near,  the  reservoir  in  order  to  do 
her  work,  and,  therefore,  it  was  negligence  in  the  defend- 
ants  not  to  notify  her  that  it  was  there. 

Whilst  we  are  not  prepared  to  say  that  it  would  have 
been  clear  error  in  the  judge  to  have  ordered  a  non-suit, 
yet  as  there  was  some  testimony  tending  to  show  negli- 
gence upon  the  part  of  the  defendants,  and  he  chose  to 
send  that  c[uestion  to  the  jury  we  do  not  think  that  he 
erred  in  so  doing. 

The  testimony  of  the  defendants  showed  that  the  length 
of  the  room  where  the  plaintiff  worked,  was  seventy-two 
feet,  and  its  width  twenty-two  feet.  That  part  where  she 
did  the  wrapping  differed  from  the  part  to  which  she 
went,  in  that  the  former  was  light,  and  fourteen  feet  from 
floor  to  ceiling,  whilst  the  other  was  dark,  and  only  six 
feet  two  inches  from  floor  to  ceiling,  and  had  in  it  the 
fixtures  necessary  to  the  carrying  on  of  their  business, 
such  as  kettles,  ten  feet  in  diameter,  coming  down  through 
the  low  ceiling  from  above  stairs  ;  a  wooden  frame-work 
on  the  floor  supporting  the  "  crutcher  " ;  another  kettle  set 
in  the  floor  near  the  reservoir,  and  from  which  the  spent 
lye  was  drawn  into  the  reservoir,  making,  indeed,  a  wholly 
different  apartment.  It  was  also  shown  that  the  paper  used 
for  wrapping  was  kept  up  stairs,  and  only  brought  down 
as  needed ;  that  to  have  put  it  in  the  neighborhood  of  thoi' 
reservoir  would  have  been  to  render  it  wholly  unfit  for 
use ;  that  it  was  always  brought  when  called  for,  and  put  on 
or  by  the  table,  the  women  never  having  to  go  after  it;  that 
they  had  no  business  back  in  the  rear  of  their  work,  under 
the  low  ceiling  where  the  fixtures  were.  And  it  was 
further  testified  by  one  of  the  defendants,  and  not  denied 
by  the  plaintiff,  that  the  contract  was  that  she  was  to  sit 
or  stand  at  the  table  and  wrap  soap ;  that  both  wrappers 
and  soap  were  to  be  furnished  her  there,  and  that  it  was 
always  done. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the 
defendants  moved  for  a  new  trial,  upon  the  several  grounds 
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set  out  in  their  motion,  which  was  reii 
cepted. 

The  first  ground  of  the  motion  for  a 
refusal  to  nou-suit  the  plaintilT,  which  i 
Tlie  only  other  ground  which  become 
upon,  is,  whether  the  verdict  13  contra 
trary  to  evidence. 

We  think  that  it  is  wt!l  settled,  b( 
and  authority,  that  wherever  the  facts 
obligation  on  one  to  do  a  particular  th 
to  discharge  such  duty  or  obligation  ca 
other,  the  party  upon  whom  the  duty 
re-ts,  is  liable  to  respond  for  t  he  injurie: 
It  follows,  of  course,  that  where  no  di: 
tion  rests,  though  injuries  may  ba  si 
bility  accrues.  1  H.  &  N.  Ex.  R.,  247 
736;  1  H.  &  Colt.  Ex.  R.,  631-4;  E.  ■ 
96,168:48  Vert.  R,  127-131;  1  ThoE 
303-4;  also,  pp.  309-10;  44  Ga.,  251. 

There  being  no  negligence  in  the  def 
off  tlieir  fixtures  from  the  portion  of  th 
the  plaintiff,  was  there  any  in  the  failure 
the  danger  to  her  from  the  reservoir  ? 
obligation  to  provide  her  with  a  perf 
the  performance  of  the  duties  in  whicl 
and  if,  for  any  proper  purpose  she  w 
quired  to  expose  herself  to  the  danger 
reser^'oir,  it  was  their  duty  to  have  nol 
istence  that  she  might  have  guarded  agi 
by  the  proof,  beyond  question,  as  it  loc 
was  neither  necessity  for,  nor  expect 
near  the  danger ;  that  the  accident  occi 
customed  hours  for  work ;  that  those  w 
furnish  her  with  the  paper,  of  which  i 
were  away,  and  their  absence  knowi 
chose  to  wait  upon  herself  rather  thai 
she  voluntarily  w^nt  into  this  unlightei 
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y  her  own  negligence,  occasioned  her  injuries;  that 
IS  paid  by  the  quantity  of  work  she  did,  and  being  un- 
r  to  await  the  return  of  her  co-employes,  sought  to 
m  not  only  her  own,  but  their  duties.  If,  however, 
be  any  doubt  as  to  all  tins,  tlie  clear,  distinct  and 
:e  PtJitement  of  the  contract  between  herself  and  the 
lants,  that  she  was  to  staud  or  sit  at  her  table  and 
ler  sonp  and  paper  iurnished  hor  there,  puts  at  rest 
jbt  as  to  the  place  of  lier  work  and  her  duty  in  con- 
n  therewith.  Tlioutrh  she  was  present  at  tlie  trial. 
as  A  witness,  and,  doubtless,  present  whilst  the  de- 
it  was  delivering  his  te>lim"ny.  yet  slic  never  denied 
itemcnt,  or  sought  to  inipeiivh  him. 
:ing  the  law,  then,  as  wc  have  laid  it  down,  and  the 
IS  proved  at  tlie  triiil.  t'-  vt-rdict  should  have  been 
ide  and  a  new  trial  graiiLeO, 
gmeat  reverted. 


Weste^in  and  Atlantic  Railroad  vs.  Kino. 

ilrosd  company  is  liable  for  any  damage  doni'lo  [lersone,  Btock 
.her  property  by  tlie  running  of  its  trains,  imk-ss  tlie  com- 
'  Bball  make  it  appear  that  their  ajrents  exercised  all  ordinary 
reasonable  care  ami  diligence  to  prevent  finch  damajre  ;  but 
re,  in  an  action  for  killing  a  horse,  the  court,  after  charging 
principle,  added,  "  that  ia,  might  say,  a  full  measure  of  care 
diligence— all  that  couldbeexpectecl,"  auch  charge  was  error ; 
effect  of   it  being  to  require  extraordinary  diligence  of  the 

ipence  is  a  question  for  the  jury  alone ;  and  for  the  judge  to 
Tict  them  that  if  the  law  provides  that  tlie  trains  shall  nit\  a. 
lin  speed,  and  they  were  running  above  thatspecd,  it  was  neg- 
ice,  wae  error. 


Iroads.     Damages.    Negligence.     Diligence.     Before 
Faih.     Gordon  Superior  Court     August  Term, 
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Mrs.  King  brought  Buit  for  damages  a 
and  Atlantic  Railroad  for  killing  a  hon 
buggy.  The  case  originated  in  a  justi 
carried  to  the  Buperior  court  by  appeal. 
plaJntiff  contended  that  the  train  of 
run  against  the  horae  and  buggy  at  a  ro 
the  horse  and  demolishing  the  buggj 
contended  that  the  horse  had  become 
away,  and  that  the  train  happening  to  1 
crossing  at  the  time,  the  horge  ran  into 
the  part  of  the  defendant.  There  was  c 
as  to  speed  of  the  train,  etc.,  not  nect 
detail.  The  jury  found  for  the  plaintiff, 
for  a  new  trial  on  various  grounds,  the 
being  set  out  in  the  decision.  The  a 
motion,  and  defendant  excepted. 

A.  N.  Starr;  R.  J.  McCamy,  for  p 

W.  R.  Raneih  ;  E.  J.  Kikkr,  for  d 

Crawford,  Justice. 

The  refusal  of  the  court  below  to  grai 
the  grounds  set  out  in  the  motion  there 
to  this  court. 

1.  The  first  ground  of  the  motion  is,  1 
in  charging  the  jury  as  follows  :  "  If 
testimony,  that  the  cars  or  machiner 
caused  this  injury,  the  burden  is  t 
it  is  upon  the  company  to  show  thi 
employes  in  charge  of  the  train,  exerci 
and  ordinary  care  and  diligence,  that  : 
measure  of  care  and  diligence,  all  I 
pec  ted." 

By  §3033  of  the  Code,  it  is  declared  1 
pany  shall  be  liable  for  any  damage  doi 
or  other  property  by  the  running  of 
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ipany  shall  make  it  appear,  that  their  agents  have 
m1  all  ordinary  and  reat^onable  care  and  diligence 
■ent  such  damage.  Section  2061  defines  ordinary 
:e  to  be  that  care  which  every  prudent  man  takes 
wn  property ;  and  §3062  that  extraordinary  dili- 
i  that  extreme  care  and  caution  which  very  pru- 
id  thoughtful  men  use  in  securing  and  preserving 
vn  property. 

ing  at  the  charge  of  *he  court  in  the  light  of  the 
■y  duty  put  upon  the  company,  it  will  be  seen  that 
ge  required  more  of  it  than  the  law  imposes.  Had 
ructions  ceased  on  that  point  after  telling  the  jury 
e  company  was  bound  to  exercise  all  reasonable 
linary  care  and  diligence,  tlicy  would  have  been  in 
armony  with  the  statute.  But  when  he  added,  by 
explanation,  "that  is,  might  say,  a.  full  measure  of 
id  diligence,  all  that  could  be  expected,"  he  un- 
lly  erred.  A  full  measure  of  care  and  diligence, 
could  be  expected,  could,  in  no  reasonable  view,  be 
be  less  than  extraordinary  diligence  ;  and  this  is 
lan  is  required  by  law. 

le  next  ground  of  the  motion  which  we  notice  is 
)  judge  charged  the  jury,  "  If,  also,  the  law  provides 
;y  shall  run  at  a  certain  speed,  and  they  were  run- 
wve  that  speed,  it  would  be  negligence."  This 
as  repeatedly  ruled  that  negligence  was  a  question 
ir  the  jury,  and  that  for  a  judge  to  instruct  them  what 
was  not  negligence,  was  error.  The  legal  principle 
hich  this  rule  rests  is  so  clearly  stated  by  Harris,  J., 
laeof  Wright  vt.  The  Georgia  Railroad  and  Bank- 
ipany,  34  (?«.,  337,  that  we  reproduce  it  here;  he 
The  jury  alone  have  the  right  of  the  determina- 
this  question.  It  is  a  complex  and  difficult  matter, 
3  decide,  as  many  considerations  enter  into  it,  and 
ny  fact,  of  itself,  is  sufficient  to  establish  it  clearly. 
!id  been  a  fact  proved,  that  the  axle  was  too  short, 
yond  that  was  necessary  the  testimony  of  some 
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expert  or  persons  familiar  with  the  n 
Ehow  that  that  was  the  cause  of  the  at 
the  judge  has  no  right  to  determine  wh 
ligence." 

As  there  has  been  no  departure  froi 
of  this  rule,  we  hold  that  the  charge  c 
error,  and  that  the  new  trial  should  ha'f 
this  case. 

Judgment  reversed. 


DiJRHAM  vs.  The  Statb  op  G 

1,  2,  3.  The  verdict  in  this  case  was  not  contra 
the  weight  of  the  evidence. 

4.  Where  during  the  trial  of  a  criminal  case 
under  the  express  wish  of  counsel  for  defei 
allowed  to  une  tlic  court  room  at  night  for  tl 
the  preeiding  judge  had  called  the  attention 
tbat  the  jurors  might  have  access  to  the  Cod 
in  the  court  room  and  expresse<l  doubta  as  to 
ing  them  to  remain  there,  counsel  for  defe 
did  not  care  tf  they  did  have  access  to  the  1 
their  being  allowed  to  remain, — it  fumishe 
trial,  that  one  of  the  jurors  in  fact  read  to 
the  Code  the  definitions  of  murder,  exprei 
and  manslaughter,  and  commented  on  the  ; 
seat  in  the  court  room.  The  direct  waiver  ( 
was  binding  on  him. 

5,  6.  The  fifth  and  sixth  grounds  of  the  moti 
being  certified,  cannot  be  considered. 

7.  Where  the  judge  gave  in  charge  the  substa 
requests,  and  after  having  cotnpleted  the  ge 
of  counsel  i£  there  was  anything  else  they  W' 
to  which  one  of  counsel  for  defendant  replit 
ant  was  entirely  satisfied  with  the  charge,  i 
for  new  trial  that  the  language  of  the  requ 
charge. 

8,  9.  These  grounds  were  not  certified. 

10.  Under  the  evidence,  the  law  of  involunti 

nothing  to  do  with  this  case, 
(a.)  If  one  who  was  engaged  in  a  personal  d 

fired  upon  him  wiUi  a  pistol,  and,  aa  the  I 
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at  him,  hut  miFtstiig  him  killed  a  third  pcraoii  wlio  was  near 
ich  killing  would  be  murder,  and  not  involuntary  manglaugh- 

;re  a  witness  introduced  by  the  state  showed  that  he  was  an 
IlinR  witness,  and  seemed  to  bo  contumacious  and  etjuivocal, 

was  no  error  in  allowing  th«  solicitor  general  to  lead  him. 
;ro  one  ground  of  a  motion  for  new  trial  was  the  disqualiljca- 
)f  a  member  of  the  jury,  ariaing  out  of  previous  declarations 
;d  to  have  been  made  by  him  ailversely  to  the  defendant,  and 
fSdavit  of  the  juror  in  explanation  nn<l  denial  of  the  alleged 
rations  completely  destroyed  the  obJLition  to  him,  eiipecinlly 
nncction  with  affidavits  of  otliLTs  aa  to  his  good  character, 
I  was  no  erntr  in  refusing  a  new  trial  on  that  ground, 
ere  was  no  affidavit  of  the  defendant's  counsel  showing  that 
were  ignorant  of  this  dii^iuaiifiealinn  of  the  juror.  Such  alK- 
.3  are  necessary. 

(act  that  a  young  lady,  who  was  a  witness  tor  the  defendant 
criminal  case,  wag  greatly  alloctedhy  Ihe  circumstances  of  her 
tion,  was,  of  itself  alone,  no  legal  reason  why  the  defendant's 
sel  should  have  been  permitted  to  lead  her  in  her  tesiiraony ; 
is  any  sufficient  reason  shown  why  it  was  error  to  refuse  to 
( this  to  be  done. 

■  court  refused  to  allow  defendant's  counsel  to  illustrate  with 
tol  how  the  shooting  was  done  and  how  the  defendant  held  the 
i|  at  the  time,  the  judge  slating  that  he  did  not  want  a  pistol 
lied  loosely  about  the  court-house,  and  the  illustration  was 
made  with  a  pencil.  Subsequently  the  illustration  was  made 
nother  witness  with  a  pistol : 

liat  this  refusal  of  the  court  furnished  no  ground  for  new  trial. 
These  grounds  are  ootcertitled,  and  must  be  disregarded. 


ninal  Law.  Practice  in  Superior  Court.  Cliarge  of 
Evidence.  Jurors.  Witness.  Before  Judge 
Terrell  Superior  Court.     May  Term,  1SS2. 

ham  was  indicted  for  murder,  and  on  the  trial  \va.s 
;ted,  with  a  recommendation  to  mercy.  He  moved 
lew  trial,  which  was  refused,  and  lie  excepted.  The 
ntial  facta  disclosed  by  the  testimony  are  set  out  in 
nth  division  of  the  decision.     For  the  other  facts  see 
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Clifford  Andzbsoh,  attorney  general 
Kino  ;  J.  H.  Guerrt,  solicitor  general ;  I 
SiinioNS,  for  the  state. 

Crawford,  Justice. 

The  assignment  of  error  in  this  case 
the  judge  to  grant  a  new  trial,  upon  the 
set  out  in  the  motion  therefor. 

1,  2,  8.  The  first  tliree  are  that  the  v 
to  law,  contrary  to  evidence,  the  weight 
contrary  to  law  and  evidence.  A  cloE 
th(!  entire  record  satisfies  us  that  these 
well  taken. 

4.  The  fourth  is  that  one  of  thejur 
during  their  deliberations  over  the  verdii 
lo\7  jurors  from  the  Codeof  1873,  the  def 
express  and  implied  malice,  and  manslai 
mented  on  the  same  from  the  judge's 
room. 

Touching  this  ground,  the  judge  says  ' 
fort  of  the  jurors  at  night,  they  had  beei 
of  this  room  during  the  trial,  not  only  1 
the  counsel  for  the  defendant,  but  by 
that  they  should  be  allowed  to  do  bo. 
that  he  suggested  that  they  might  get  i 
court  room,  when  Mr.  Simmons,  defends 
in  reply  that  "  he  did  not  care  ;  the  more  I 
they'd  know."  After  they  had  been 
judge,  and  the  case  submitted,  and  before 
for  the  night,  the  counsel  for  the  state  s 
were  called  to  the  bench  privately,  and 
Chiit  he  had  doubts  on  his  mind  whethf 
allowed,  after  entering  upon  the  consider! 
diet,  to  still  occupy  the  court  room,  as 
access  to  the  Code  and  other  law  books 
C>:mmons,  defendant's  counsel,  immedia 
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i  not  caie  if  they  did,  and  insisted  on  their  beinf 
ed  to  remain.  With  this  unqualified  consent,  givei 
the  statement  to  counsel  about  the  books,  the  jur] 
allowed  to  occupy  the  room  as  before. 
i  refusal  of  the  judge  to  grant  a  new  trial  on  thii 
d  was  proper  and  legal.  And  we  do  not  see  exactlj 
what  reason  counsel  can  justify  such  an  attempt  U. 
advantage  of  an  agreement  so  deliberately  enterec 
privately  with  the  judge,  and  publicly  in  open  court; 
y  be  that  the  importunity  of  a  condemned  clieni 
ame  that  just  sense  of  propriety  which  otherwise  wi 

counsel  must  have  recognized. 

>king,  then,  to  the  question  of  law  taken  in  this  grounc 
y  that  the  waiver  by  the  prisoner's  counsel  was  bind 
pon  him,  and  upon  the  following  authority : 
the  case  of  Sarah,  a  slave,  vs.  The  State,  28  Oa. 
this  court  say :  "  And  we  lay  down  the  broad  propo 

that,  aa  a  prisoner  may  waive  even  a  trial  itself 
>e  capitally  punished  upon  his  own  confession  oi 
he  may  waive  any  minor  right  or  privilege,"  Agair 
I  case  of  ffoye  vs.  The  Stale,  39  Oa.,  719,  it  was  helc 
*  a  defendant  who  is  charged  with  a  crime  involving 
e  or  liberty,  is  not  held  to  have  waived  anything 
s  by  express  agreement  for  the  purposes  of  the  trial.' 
'urther,  the  judge  delivering  the  'jpinion  for  the  couH 

"  He  waives  nothing  by  implication  or  intendment 
unless  he  expressly  waives  an  objection  to  the  ad 
ment,  with  a  view  to  a  trial  which  is  to  bind  him,  h< 
lake  advantage  of  it  even  after  verdict."  It  will  alsc 
sn  in  the  case  of  Martin  vs.  The  State,  51  Ga.,  567 
1  defendant  may  lose  a  privilege  or  a  right  by  a  cleai 
istinct  waiver  thereof. 

it  which  was  done  in  the  case  at  bar,  leaves  no  roon; 
iht  but  that  this  ground,  under  the  authorities  cited, 
iroperly  overruled. 

ti.  The  fifth  and  sixth  grounds,  not  being  certified  to. 
it  be  considered. 
V  70-18 
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7.  The  seventh  ground  is  based  upo 
judge  to  give  certain  written  charges 
fendant's  counsel. 

The  judge  states  that  he  gave  the  i 
quests  in  his  general  charge,  and  aftei 
it,  out  of  abundant  caution,  he  inquirec 
were  anything  else  they  would  have 
Mr.  Simmons  of  counsel  for  defendant 
and  in  the  presence  of  the  jury  said  "^ 
was  entirely  satisfied  with  the  charge 
stood  to  be  a  withdrawal  of  the  charg< 

8,  9.  These  two  grounds  the  judge  i 
tify. 

10.  Because  the  judge  said  to  the 
view  of  this  case,  involnntary  mansla 
to  do  with  it." 

The  correctness  of  this  statement  oi 
upon  the  facts  shown  by  the  proofs, 
view  of  the  case  a  verdict  for  involui 
might  have  been  found  by  the  jury,  th' 
otherwise  he  did  not. 

The  record  shows  that  the  cause  of  th 
suited  in  the  death  of  the  deceased,  orif 
defendant  and  one  J.  B.  Hays,  in  whic! 
state  that  a  dispute  arose  between  them 
some  meat,  which  the  defendant  wa 
Hays,  when  the  defendant  gave  Hays 
his  pistol  and  presented  at  him,  upon  i 
gathered  a  weight,  knocked  up  the  pi 
hand,  but  not  in  time  to  protect  himse! 
shot  which  struck  him,  and  after  thi 
weight,  turned  away  and  started  out  t 
firing  of  the  pistol  attracted  the  atter 
deceased,  who  was  outside,  but  came  in 
up  to  the  defendant  endeavored  to  take 
according  to  the  best  recollection  of  ih 
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d,  the  defendant  asked  White  if  he  had  taken  it  uj 
hrew  np  his  pistol  hand,  fired  and  White  was  killec 
;  theory  of  the  defendant  was  that  Hays  took  th 
it  first,  caught  the  defendant  by  the  shoulder  and 
an  oath,  threatened  to  fix  him,  when  the  defendan 
upon  him,  and  as  quickly  as  he  could  cock  his  piste 
it  at  him  again,  when  the  shot  took  eff'ect  upon  White 
r  this  proof,  taking  either  theory  of  it,  the  killing  o 

would  not  have  been  justifiable,  but  would  havi 
an  unlawful  act  which  in  its  consequences  tended  t 
>y  the  life  of  a  human  being,  and  would  have  beei 
bable  by  death  or  confinement  in  the  penitentiary 
a  crime,  says  the  Code,  §4327,  can  never  be  held  t 
voluntary  manslaughter,  but  shall  be  deemed  am 
ged  to  be  murder.  58  6a.,  212-215. 
t  taking  the  facts  as  they  undoubtedly  were,  from  thi 
aony  of  all  the  witnesses  under  their  direct  and  cros 
ination,  and  the  truth  is,  that  after  Hays  was  shot 
ropped  the  weight  and  endeavored  to  escape  thi 
d  fire  by  trying  to  get  out  at  the  front  door  of  thi 
I.  And  that  White  was  endeavoring  to  prevent  thi 
dant  from  firing  again  when  he  approached  him ;  bu 
dant,  supposing  that  he  intended  to  befriend  Hays 
at  and  killed  him.  Hven  if  he  had  been  firing  a 
,  who  was  really  fleeing  from  him,  and  had  gottei 
;en  or  twenty  feet  away,  and  killed  White,  it  wa 
er,  and  the  judge  was  right  in  saying  to  the  jury  tha 
iintary  manslaughter  had  nothing  to  do  with  the  case 
».,  611;  55/6.,  697. 

Because  the  court  permitted  the  solicitor  general  U 
Bims,  a  witness  for  the  state.    As  to  this  ground,  thi 

states  that  this  witness  was  an  unwilling  witness 
3d  to  be  contumacious  and  equivocal ;  he  therefor* 
:he  state's  counsel  that  he  might  lead  him  if  he  de 
There  was  no  error  in  so  ruling. 

The  twelfth  ground  relates  to  the  disqualification  o 
)f  the  jurors,  arising  out  of  some  previous  alleget 
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declarations  which  were  adverse  to  th' 
affidavit  of  the  juror  himself  in  explane 
the  declarations  alleged  to  have  been  n 
pletely  destroys  the  objection  to  him,  an 
considered  in  connection  with  affidavit 
as  to  his  good  character.  58  Ga.y  296,  i 
Besides,  there  was  no  affidavit  from  a 
ant's  counsel  showing  that  they  were  i^ 
qualification  of  the  juror.  Such  affida' 
69  Qa.,  474;  56  lb.,  401 ;  20  /*.,  660. 

13.  Because  the  court  erred  in  not  all 
counsel  to  lead  Miss  Sallie  Durham,  o 
witnesses.  There  is  no  sufficient  reaso 
rale  should  have  been  changed  as  to  this 
the  judge  exercised  his  judicial  light 
fftct  that  the  young  lady  was  greatly  aj 
cmnstances  of  her  situation,  was,  of  itst 
reason  why  the  defendant's  counsel  shou 
mitted  to  lead  her  in  her  testimony. 

14.  This  ground  is  approved  with  such  < 
render  it  exceedingly  uncertain  aa  to 
transpire.  The  complaint,  however,  set 
judge  refused  to  allow  defendant's  coi 
with  a  pistol,  by  A.  J.  Hays,  how  the  s 
and  how  the  defendant  held  the  pistol  i 
the  court  says  that  he  directed  stopped, ; 
a  pistol  handled  loosely  about  the  coui 
the  illustration  was  then  made  with  a  p 
appears,  however,  from  the  evidence  ii 
subsequently  Wm.  Bozeman,  a  witness 
illustrate  with  a  pistol  what  was  wanted 

15, 16.  These  two  grounds  are  not  car 


We  have  thoroughly  examined  this  ■ 
are  forced  to  the  conclusion  reached  by 
plaintiff  in  error  is  guilty  of  murder,  an 
result  of  his  unfortunate  act. 

Judgment  affirmed. 
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Woodruff  <fe  Company  vs.  Savl. 

here  a  debtor  agrees  with  his  credltore  that  he  will  paj  them  a 
rtain  per  cent,  of  his  liabilities,  in  consideration  that  they  are  to 
icharge  him  from  his  debts,  if  be  privately  agrees  to  give  one  a 
tter  or  tvuther  security  or  to  pay  one  more  than  the  others,  the 
Qtract  with  the  other  creditors  is  void. 

a  debtor  misrepresents  or  suppresses  any  material  fact  is  the 
itement  of  his  affairs,  either  as  to  the  amount  of  his  property  or 
e  amount  of  his  indebtedness,  the  composition  agreement  is 
id. 

;  common  law,  the  misrepresentation  of  a  material  fact  made  by 
e  of  the  parties  to  a  contract,  though  made  by  mistake  and  in- 
cently,  i(  acted  on  by  the  opposite  party,  constitutes  legal  fraud. 
Where  a  contract  of  composition  was  made  in  Tennessee,  if  noth* 
;  appears  to  the  contrary,  the  presumption  is  that  the  rules  of 
e  common  law  prevail  there,  and  they  should  be  given  in  charge, 
was,  therefore,  error  in  this  case  to  charge  that  the  debtor  most 
low  bis  representations  to  be  false,  in  order  to  avoid  the  settlft- 
ant  made. 

IT  1,  1B8S. 

ebtor  and    Creditor.     Fraud.    Contracts.    FreBump- 
Laws.     Before  Judge  Clakk.    City  Court  of  At- 
a.     June  Term,  1882. 

eported  in  tlie  decision. 

BUBBK  Arnold  ;  Samuel  Baritbtt,  Jr.,  for  plaintiffs  in 
r. 

W.  Smith  ;  MrsAir  &  Howell,  for  defendant. 

WFORD,  Justice. 

'.  W.  Woodruff  &  Company  sued  W.  S.  Saul  on  an 
UDt  for  the  sum  of  $116.05  ;  the  defendant  filed  no 
,  but  answered  at  the  first  term,  and  relied  upon  that 
lie  filing  of  the  general  issue.  Under  amendments 
e  to  the  plaintiffs'  declaration,  and  the  testimony  sub- 
ed,  the  case  finally  turned  upon  the  liability  of  the 
y  the  account,  notwithstanding  the  fact 
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that  the  plaintiffs,  under  a  deed  of  assig 
to  accept  fifty  cents  in  the  dollar  in  fi 
said  debt.  This  liability  was  claimed 
that  this  acceptance  and  agreement  wi 
false  and  fraudulent  representations  of 
therefore  void.  Under  the  evidence  i 
court,  the  jury  found  for  the  defendant. 
The  plaintiffs  moved  for  a  new  trial 
grounds  contained  in  their  motion,  whi( 
they  excepted.  The  grounds  of  the  mc 
the  case  arise  upon  the  law  as  charge( 
to  charge  certain  legal  principles,  requi 
the  plaintiffs  in  error.  Many  reqnes 
asked,  but  they  involved  in  substance  o 
ciples.  These  were,  first,  that  if  the 
made  any  secret  arrangements  with  a  ] 
itors,  by  which  he  was  to  give  them  a 
the  settlement,  and  more  than  was  to  I 
creditors,  then  the  composition  agreen 
cause  a  fraud  on  them ;  and  second,  tha 
misrepresentations  or  concealments  by 
assets  or  liabilities,  this  was  a  fraud  v 
and  made  the  contract  of  settlement  an 

1.  That  these  are  correct  legal  prin 
no  question.  Where  a  debtor  agrees 
that  he  will  pay  them  a  certain  per  cer 
in  consideration  that  they  are  to  disci: 
debts,  if  he  privately  agree  to  give  a 
security,  or  to  pay  to  one  more  than  tl 
tract  with  the  other  creditors  is  void. 
§§378,  379,  and  notes ;  Kerr  on  Frau 
cited;  4  East,  380;  11  /i.,393;  6  Ve; 
i  Barn.  &  C,  511. 

2,  If  a  debtor  misrepresents  or  suppi 
fact  in  the  statement  of  his  afi'airs,  eitht 
of  his  property,  or  the  amount  of  hia  indi 
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yn  agreement  is  void.  Bump  on  Compoeition  at 
ion  Law,  p.  20, 21, 22,  and  authorities  cited  >  6  Term 
263;  43  Conn.,  160;  83  111.,  25;  23  N.  H.,  519. 
rhe  error  complained  of  in  the  charge  given,  is  that 
ebtor  must  know  his  representations  to  be  false,  to 
the  settlement  void.  It  is  thoroughly  well  settled 
i  common  law  that  the  misrepresentation  of  a  mate- 
cf,  made  by  one  of  the  parties  to  a  contract,  though 
by  mistake  and  innocently,  if  acted  on  by  the  op- 
party,  constitutes  legal  fraud.  Story's  Eq..  191  et 
ierr  on  Fraud  and  Mistake,  53  et  seq. ;  6  Ga.,  458. 
8  contract  of  composition  havinj;  been  made  in  Ten- 
;,  the  presumption  is,  if  nothing  else  appear,  that  the 
3f  the  common  law  prevail  there,  and  that  the  above 
principle  should  have  been  given  in  charge  to  the 
nstead  of  that  which  was  given. 
are  not  unmindful  that  the  counsel  for  the  defend- 
error  relied  upon  the  fact  that  the  testimony  sub- 
1  on  the  trial  waa  not  such  as  to  warrant  tho  charges 
,  and  therefore,  there  was  no  error  in  their  refusal, 
link,  however,  that  tlie  proof  was  such  as  to  aulhor- 
e  judge  to  have  charged  these  principles,  so  that  if 
ry  should  have  believed  the  facts  to  have  been  as 
ed  by  the  plaintiffs,  then  they  might  have  found  for 

Igment  reversed. 


Hushes  et  al.  vs.  Berrien,  administrator,  et  at. 

I  gift  of  land  by  a  father  to  liis  son  was  complete<t,  a  judgment 
net  the  donor  would  bind  the  land  anil  prevent  the  subsequent 
pletion  of  the  gilt.  Tliia  case  is  governed  by  that  in  59  Ga., 
where  it  was  held  that  the  Hen  of  this  judgment  attached  to 
land  prior  to  the  consummation  of  tho  title. 
iBBon  was  notaftonajfi/epiirdiaijcr  for  value,  and  besides,  he 
ned  to  have  been  in  iiossession  when  the  judgment  was  ol>- 
ed.  The  rule  aa  to  four  years'  possession  by  a  bona  fide  pur- 
er did  not,  therefore,  apply. 
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Huahd  ((  ol.  M.  Betiien,  idmlnliim 

Judgments.  Liens.  Title.  Volunte 
Skbad.    Richmond  Superior  Court.    O 

Reported  in  the  decision. 

H.  D.  D.  Twiggs,  for  plaintiffs  in  err 

F.  H.  Miller  ;  Tbos.  M.  Berrien,  for 

Crawford,  Justice. 

This  bill  was  filed  to  compel  the  sp 
of  a  parol  contract  for  land,  alleged  t 
between  William  W.  Hughes  and  hi 
Hughes. 

The  controlling  question  in  the  cas 
which  the  lien  of  ajudgment  against  th< 
upon  such  a  title,  before  the  same  had 
under  §2664  of  the  Code. 

The  contract  is  alleged  to  have  been  i 
and  the  judgment  obtained  in  Februarj 
than  two  years  had  elapsed  from  the  dat 
the  rendition  of  the  judgment.  The 
volved  in  this  bill  was  ruled  by  this  c 
Hughes  va.  Clark,  administrator ^  69 
really  the  same  case,  with  only  a  chan^ 
addition  of  parties,  thought  to  be  necei 
judication  could  be  had.  It  was  then 
of  the  judgment  attached  to  the  land 
summation  of  title  in  George  W.  Hugh 
Clark,  the  administrator,  and  the  hus 
the  complainants  in  this  bill. 

This  lien  having  fastened  itself  on  ' 
title  was  in  William  W.  Hughes,  it  \ 
brance  thereon,  and  before  the  said  ( 
could  perfect  his  own  title  therein,  li 
And  if  then  it  shall  be  made  to  app€ 
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id  section  of  the  Code  he  had  acq^uired  title,  the 

rould  be  Bustained  by  the  law. 

as  strongly  urged  on  the  ar^ment,  that  the  failure 

on  the  land  in  controveray  for  more  than  four  years 
le  judgment  was  obtained,  discharged  it  from  the 

said  judgment.  We  do  not  see  the  force  or  the 
ition  of  this  legal  rule  to  this  case.  George  W. 
8  was  not  a  bona  fide  purchaser  for  a  valuable  con- 
ion,  and  besides,  he  claims  to  have  been  in  posses- 
lien  the  judgment  was  obtained. 

think,  therefore,  that  the  real  question  which  set- 
is  case  is  res  adjudicata  and  the  chancellor  below 
tted  no  error  in  dismissing  the  bill, 
^ent  affirmed. 


Blaix  et  al.  vs.  Hitch. 

nili  OM  wu  uiiMd  al  tbe  UsI  tens,  and  the  deddoo  tCMired.] 

re  a  defendant  in  a  criminal  case,  who  had  been  convicted  of 
sdemeanor  and  sentenced  to  pay  a  specified  fine  or  serve 
y  days  in  the  chain  gang,  procured  two  other  parties  to  give 
promissory  note  in  satisfaction  thereof,  and  such  note  was 
ited  by  the  solicitor  general  aa  the  equivalent  of  cash,  the  con- 
ation was  not  illegal,  and  in  a  suit  thereon  a  plea  to  that 
;  was  properly  strl  cken. 

;al8  from  a  justice  court  to  the  Boperior  conrt  should  be  tried 
jury,  and  a  judgment  by  the  court  would  have  been  illegal, 
Jie  case  not  been  submitted  to  the  judge  by  consent, 
amount  for  which  judgment  should  have  been  rendered  is  a 
le  matter  of  calctilstion.  If  it  should  appear  from  the  plead- 
and  proof  to  have  been  rendered  for  too  much,  the  judge  is 
orized  to  require  the  excess  to  be  written  off  therefrom, 
his,  isn. 

tracts.  Officers.  Practice  in  Superior  Court.  Be- 
idge  Mershon.  Glynn  Superior  Court  December 
1881. 

orted  in  the  decision. 
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Syiuies  &  ATsmsoN,  by  J.  H.  Lumpkin,  for  plaiatiffs 
error. 

8.  W.  Hitch  ;  Ira  E.  Smith,  for  defeadant. 

Cbawfobd,  Justice. 

For  a  misdemeanor  James  Smith  was  Bentenced  in  tl 
Buperior  court  of  Glynn  county,  to  pa  y  a  fine  of  150.1 
and  costs;  or  upon  failure  to  pay,  to  serve  ninety  days 
the  chain  gang.  He  paid  the  fine  and  costs  with  a  promi 
sory  note  made  by  the  plaintiffs  in  error  in  this  cas 
When  they  were  sued  upon  the  note,  tliey  set  up,  by  ws 
of  defence  against  its  payment,  that  it  was  given  in  sati 
faction  of  the  fine  and  costs  against  Smith,  and,  therefor 
based  upon  an  illegal  consideration ;  that  it  was  contra) 
to  the  policy  of  the  law,  and  should  not  be  enforced.  Tl; 
plea  was  demurred  to,  the  demurrer  sustained,  and  jndj 
ment  rendered  for  the  plaintiff  for  the  debt  and  costs. 

1.  Error  is  at^signed  upon  the  striking  the  plea  and  tli 
judgment  rendered  by  the  court.    To  show  that  the  judg 
below  erred  in  his  ruling,  and  in  the  final  judgment,  n 
are  cited  to  gg'2749,  2750  of  the  Code.    By  the  first  ( 
these  sections  it  is  declared  that  a  contract  to  do  an  in 
moral  or  illegal  thing  is  void'  and  by  the  second  tbat 
contract  which  is  against  the  policy  of  the  law  cannot  b 
enforced.    We  are  also  referred  to  other  sections  of  tb 
Code,  providing  that  any  attempt  to  satisfy  a  public  offen« 
suppress  a  prosecution,  or  compound  a  felony  is  illega 
and  vitiates  an  agreement   made  for  that  purpose,    h 
looking  at  these  citations,  as  well  as  the  other  authoritie 
referred  to,  we  are  unable  to  see  their  applicability  to  tli' 
present  case.     A  fine  was  imposed  uj 
law,  which  he  was  compelled  to  pay,  ■ 
npon  the  chain  gang.     Not  having  tl 
with  the  promissory  note  of  the  plaii 
he  procured  to  be  given  in  satisfactioi 
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BUin  n  ol.  !*.  Hitch, 

ccepted  by  the  otficer  of  the  law  authorized  to  recei 
so  much  money. 

w  it  could  be  construed  into  a  contract  to  do  an  ii 
I  or  illegal  thing,  does  not  occur  to  us.  It  was  nol 
act  to  satisfy,  but  to  answer  for  a  public  offence ; 
lot  a  contract  to  suppress,  but  to  suffer  the  penal 
ping  a  prosecution ;  it  was  not  a  contract  for  co] 
ding  a  felony  or  a  misdemeanor,  but  meeting  the  et 
1  ot  the  law  for  the  commission  of  an  offence, 
lether  the  party  fined  had  this  note  of  the  plai 
n  error  already  in  hand,  and  paid  his  fine  with  it, 
lem  to  give  it  for  that  purpose,  does  not  change  thi 
ity.  The  consideration  for  the  note,  if  it  be  as  claime 
'alid,  given  in  the  advancement  of  public  justice,  ai 

sense  contravened  the  policy  of  the  law.     There  w 
ror  in  striking  the  plea. 

It  was  urged  on  the  argument  that  the  judgme 
st  the  defendants  was  illegal,  because  it  was  in  t 
ior  court  on  appeal  from  a  justice's  court,  and  shou 
been  tried  by  a  jury.  Thia  objection  would  be  fal 
lad  not  been  submitted  by  consent  to  the  judge 
ed  without  the  intervention  of  a  jury,  but  this  havii 
done  the  judgment  is  valid. 
It  is  further  claimed,  that  there  is  error  in  tlie  jud 
,  because  it  was  rendered  for  a  larger  sum  than  w 
>n  the  debt.  Whether  this  be  so  or  not,  may  be  easi 
tained  upon  an  accurate  calculation,  but  there  is 
iment  of  error  in  the  bill  of  exceptions  on  thisgroun 
here  was  no  such  question  raised  in  the  court  belo 
?,  we  do  not  rule  upon  it.  If,  however,  there  be  sui 
ible  error  appearing  on  the  face  of  the  pleadings  ai 
8  as  is  insisted  upon  here,  the  judge  below  is  herel 
irized  and  empowered  to  require  that  the  same  i 
en  off  from  the  amount  of  the  judgment  before  t! 

shall  issue, 
dgment  affirmed. 
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Blakchabd  &  BuRBUS  ei   al.    va.    Va 
PANT  et  al. 

1.  The  act  of  1881  gave  a  new  remedy  against  h 
if  a  firm  had  sold  out  their  entire  interest  i] 
hod  cea«ed  to  do  business,  the  right  to  pi 
under  the  act  of  1881  did  not  esist,  and  t  w( 
an  injunction  and  appoint  a  receiver  under 
purpose. 

2.  Whilst  it  is  true  that,  under  the  act  of  IS81, 
not  to  be  interfered  with,  and  parties  with  su 
hindered  and  delayed  in  tlie  eserctse  of  the 
remedies,  yet  if  they  voluntarily  come  in  and 
ties  defendant  to  a  bill  filed  under  that  act,  a 
to  that  investigation  which  a  court  of  equit 
them,  and  they  are  assailed  for  invalidity  arci 
cion  as  to  induce  the  chancellor  to  put  the  pr 
ing  to  sell,  in  the  hands  of  a  receiver,  the; 
judgment. 

<a.)  The  chancellor  having  held  the  original  < 
traders  when  the  bill  was  filed,  all  prior  alien 
be  attacked  as  incidental  to  the  power  to  col 
assets. 
UuchZ7,  lasa. 

Debtor  and  Credifot,    Insolvency, 
tion  and  Receiver.    Liens.    Before  Jud| 

Reported  in  the  decision. 

GoETceius  &  Chappell;  Thobntos 
plaintiiTs  in  error. 

Little  &  Willis  ;  James  M.  Moblet  ; 
TON,  for  defendants. 

Crawford,  Justice. 

On  the  28tli  day  of  November,  1882, 
error  tiled  their  bill,  under  the  act  of  Sepi 
against  J.  H.  Cowsart  &  Company,  a 
were  traders  engaged  in  business,  indebte 
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BItochard  Ji  Bumi  et  aL  •*,  Vuuyckla  &  Company  ti  al. 

solvenL  Wherefore  they  prayed  the  appointment 
ceiver  to  take  charge  of  the  assets  of  the  said  firm, 
I  injunction  restraining  them  from  disposing  of  their 
)f  goods,  or  collecting  any  of  the  notes,  accounts,  or 
in  action  dae  to  the  said  firm,  or  any  member 
f,  until  the  further  order  of  the  court, 
bill  was  sanctioned  by  the  chancellor,  a  restraining 
^nted,  and  defendants  required  to  show  cause  on 
1  day  of  December  next  thereafter,  why  an  injunc- 
lould  not  be  granted  and  a  receiver  appointed  as 
I  for  by  the  bill.  The  hearing  of  the  application 
fterwards  continued  to  the  25th  day  of  January  fol< 

this  day,  Cowsart  <Jk  Company  showed  for  cauBfr 
t  the  prayer  of  the  bill,  that  on  the  23d  day  of  No- 
ir,  five  days  before  the  filing  of  complainants'  bill^ 
ad  honafide  and  for  a  valuable  consideration  sold  all 
stock  of  merchandise,  store-fixtures,  notes  and  ac- 
,  on  books  or  otherwise,  to  U.  C.  Kimbrough,  and 
om  that  time  ceased  to  be  traders  or  to  do  business 
1. 

ichard  &  Burrus,  I.  Joseph,  president  of  the  Pioneer 
frative  Company,  and  Wm.  L.  Tillman,  on  the  day  of 
aring  for  injunction  and  receiver,  appeared  before 
ancellor  and  by  petition  set  forth  that  they  were 
editors,  having  mortgage  _;Z./aa.  against  Cowsart  & 
tny  upon  all  their  stock  of  merchandise,  notes,  etc.; 
eir  said  mortgage  was  executed  by  the  said  Cowsart 
ipany,  on  the  10th  day  of  November  preceding  the 
if  complainants'  bill ;  that  they  had  foreclosed  the 
ind  had  the  stock  of  goods  levied  upon  by  the  sheriff 

county  on  the  20th  day  of  January  instant,  the 
tof  wliich  several  mortgage  j^./oa.  was  about  twelve 
A  dollars  ;  and  that  the  stock  of  merchandise,  to- 

with  the  amount  due  upon  the  books,  etc.,  would 
aal  so  much  as  that  sum,  and  perhaps  not  the  half 
I    Wherefore,  the  premises  considered,  they  prayed 
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BlaDcbard  &  Bumu  et  al.  n.  Viuisrckle  • 

to  be  made  parties  defendant  to  said 
tion  be  taken  as  their  answer  thereto 
cellor  would  refuse  the  complainant) 
granting  of  an  injunction  and  the  s 
ceirer,  so  as  to  prejudice  their  rights  a 
the  disposition  of  the  aforesaid  stock  o 
chancellor,  upon  this  petition,  made  tfi 
defendant  to  the  bill,  and  proceeded 
the  complainants'  application  for  injii 

The  complainants  supported  the 
their  claims,  the  failure  of  the  defend 
Kimbrougli,  one  of  the  firm  of  Cows 
said,  on  a  day  after  the  alleged  sale  o 
0.  Kimbrough,  that  he  had  been  tr; 
collect  money  due  the  firm,  and  that  h 
to  whom  he  was  speaking  that,  if  he 
in  business,  he  would  do  all  he  could 
due  on  them. 

The  defendants,  Cowsart  &  Oompax 
answer,  filed  their  joint  affidavit  of  t 
therein  set  up,  and  that  they  had  exec 
their  co-defendants  on  the  10th  day  of] 
the  sale,  to  H.  0.  Kimbrough  on  the  23 
and  eighteen  days  before  the  filing  ( 
Affidavits  of  other  parties  to  the  sale 
were  offered,  as  well  as  to  the  fact  tha 
do  business. 

The  defendants,  Blanchard  &  Bur 
dent,  etc.,  and  W,  L.  Tillman,  submit 
gage,  with  affidavits  for  foreclosure ; 
dated  January  19,  1883  ;  the  levies  < 
uary  20, 1883;  also  affidavits  showing 
stock  of  goods  on  hand  about  the  27 
1882,  was  only  from  one  thousand  to 
lara. 

Upon  the  pleadings  and  proofs,  aft* 
chancellor  granted  the  injunction,  and 
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DUulCliBid  &  Bumia  el  ol,  n.  Y>n5yotle  A  Compaiiir  «  at. 

instructions  to  take  charge  of  all  tlie  assets  of  Co' 
I  Company,  sell  the  goods  after  advertisement,  c( 
be  notea  and  accounts,  and  hold  the  proceeds  uni 
irther  order  of  the  court.  To  thia  ruling  Blancha: 
rrua,  I.  Joseph,  president,  etc.,  and  W.  L.  Tillnif 
ted. 

has  been  set  forth  in  this  opinion,  the  bill  of  cor 
mts  was  filed  under  tlie  act  of  1881,  with  the  vie 
lomplishing  that  which  was  done  by  the  chancellc 
plaintiffs  in  error  insist  that  under  law,  and  the  e^ 

before  him,  his  judgment  was  erroneous,  and  we  a 

to  review  and  reverse  that  judgment, 
rhe  questions  made  by  the  bill  were,  whether  tl 
dants  in  the  bill  were  traders  engaged  in  businesi 

they  indebted  to  the  complainants,  and  were  th( 
ent !     It  was  alone  upon  the  first  of  these  two  que 

that  any  dispute  arose.  It  was  insisted  that  th« 
aid  out  their  entire  interest  in  their  business,  on  ti 
[ay  of  November,  1882,  to  H.  C.  Kimbrough,  ai: 
that  day  had  ceased  to  do  business.  If  this  be  tru 
iho  right  to  proceed  against  them  under  the  act  afor 
jd  not  exist,  and  the  chancellor  erred  in  granting  tl 
r  of  the  complainants.  It  was,  however,  a  questio 
t  to  be  determined  by  Iiim,  and  unless  he  was  witi 
.fficient  evidence  to  authorize  his  conclusion,  his  judj 
must  be  affirmed.  The  law  clothes  him  with  powt 
ir  and  determine  the  proofs  submitted;  and  we  ca 
ook  into  sucli  proofs  to  see  that  he  has  not  abuse 
3wer  thus  conferred  upon  him.  In  doing  this,  w 
lat  he  had  the  sworn  bill  of  the  complainants;  tii 
'its  of  parties,  showing  that  the  goods  had  remaine 
lit  change  of  location,  and  were  known  and  recoi 

as  the  stock  of  goods  of  H.  Cowsart  &  Company 
he  sale  alleged  to  have  been  made,  had  been  on) 
ays  before  the  filing  of  the  bill ;  that  after  this  salt 
'  the  partners  said  that  he  was  then  trj'ing  to  coUec 
oney  due  the  firm,  and  if  let  alone  in  business,  li 
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would  do  all  that  he  could  to  collect  what  was  due  anc 
pay  up ;  that  the  money  due  the  firm  upon  the  books  ant 
otherwise,  if  the  conveyance  to  H.  C.  Kimbrough  was  bofu 
fide,  belonged  to  liim,  and  neither  member  of  the  firm  wa 
authorized  to  collect  and  pay  up  any  other  indebtednes! 
This  statement  was  not  denied.  It  is  true  that  there  wa 
testimony  adverse  to  this,  but  the  chancellor  saw  fit  to  de 
cide  with  the  complainants ;  and,  according  to  the  unifom 
ruling  of  thia  court  on  this  question,  we  will  not  revere 
him  on  a  matter  of  fact,  where  there  was  no  abuse  of  th 
discretion  exercised. 

2.  But  it  is  said  that  he  erred  in  granting  the  injnnctio 
and  appointing  a  receiver,  because  he  thereby  interfere 
with  the  pre-existing  Hens  of  the  mortgage  creditors,  an 
this  is  expressly  forbidden  by  the  act  under  which  the  bi! 
was  brought     In  reply  to  this,  it  is  insisted  that  there  ai 
matters  of  fact  appearing  upon  the  face  of  the  papers  then 
selves,  and  from  all  the  circumstances  of  the  case,  t 
authorize  the  chancellor  to  place  the  assets  of  this  firm  J 
the  hands  of  the  receiver,  until  the  rights  of  the  partit 
may  be  inquired  into  and  determined.     The  mortgage  vt 
a  joint  mortgage,  purporting  to  have  been  made  to  seem 
Blanchard  &  Burrus  $1000  in  notes ;  I.  Joseph,  presiden 
etc.,  $950,  on  notes  and  accounts ;  and  Wm.  L.  "fillnui 
11500,  on  divers  notes  and  accounts, — amounting  in  tli 
aggregate  to  the  sum   of  $3450.     It  was  urged  that  th: 
mortgage  did  not  specify  the  debts  which  it  waa  made  1 
secure,  and  that  the  unsecured  creditors  were  entitled  t 
know  exactly  what  debts  had  priority  over  their  claim: 
and  an  opportunity  to  contest  their 
especially  so  when  the  mortgage  iti 
uncertain  as  to  the  amounts,  dates 
debts  due.    This  they  claimed  was  tl 
the  amounts  for  which  they  were  foi 
the  sum  of  about  $1300,  and  the  stoi 
cient  to  cover  that  amount,  whilst  thi 
a  transfer  of  the  books  and  accounts. 
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were  being  collected  by  one  of  the  members  of  the  firm,  and 
therefore  inconsistent  with  the  idea  of  their  having  really 
parted  with  the  title  as  claimed.  In  addition  to  this,  it 
was  urged  that,  even  if  the  mortgages  were  valid,  the  goods 
were  sufficient,  or  nearly  so,  to  satisfy  them,  and  the  only 
fond  from  which  the  complainants,  who  were  unsecured 
creditors,  could  hope  to  realize  anything,  was  from  the 
books,  and  they  could  be  made  available  to  them  only 
through  a  receiver. 

It  is  to  be  borne  in  mind  that  the  chancellor  obtained 
jurisdiction  in  this  case  against  the  original  defendants 
upon  the  grounds  named  in  the  act  of  1881,  under  his  view 
of  the  facts  presented  to  him  at  the  hearing  of  the  appli- 
cation for  the  granting  of  an  injunction  and  the  appoint- 
ment of  a  receiver.  The  plaintiffs  in  error,  being  mortgage 
creditors,  came  voluntarily  in,  and  asked  to  be  made  par- 
ties defendant  to  that  bill,  and  set  up  their  mortgage 
liens  against  the  prayer  of  the  complainants,  who,  upon 
the  grounds  above  stated,  attacked  their  liens ;  and  the 
chancellor,  under  the  facts  before  him,  both  as  to  the  orig- 
inal and  these  defendants,  held  that  the  ends  of  justice 
would  be  more  certainly  reached  by  holding  up  the  assets 
until  there  might  be  an  investigation  of  all  the  facts  of  the 
case. 

Whilst  it  is  true  that,  under  the  act  of  1881,  pre-existing 
liens  are  not  to  be  interfered  with,  nor  are  parties  with 
such  liens  to  be  hindered  and  delayed  in  the  exercise  oi 
their  usual  common  law  remedies,  yet  if  they  voluntarily 
come  in,  and  ask  to  be  made  parties  defendant  to  a  bill 
filed  under  that  act,  and  submit  their  liens  to  that  investi- 
gation which  a  court  of  equity  may  exercise  over  them, 
and  they  are  assailed  for  invalidity,  or  cast  under  such 
suspicion  as  to  induce  the  chancellor  to  put  the  property 
they  are  seekmg  to  sell  in  the  hands  of  a  receiver,  they 
must  abide  his  judgment.  But  still,  if  the  liens  are  valid, 
they  must  be  preserved,  and  it  will  be  the  duty  of  the 
chancellor,  under  the  law,  to  see  that  this  is  done. 
V  70-19 
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The  chancellor  having  held  the  o 
be  Btill  traders  when  the  bill  was  filed 
and  liens  may  be  attached  as  incidi 
collect  and  marshal  the  assets.  Se 
vs.  Coatea  dk  Company,  69  Ga.,  491. 

Whether  this  court  would  have  ] 
made  to  appear  to  the  chancellor  b 
tion  should  have  been  granted  and  i 
is  not  the  question  before  us,  we 
whether  he  committed  an  error  of  la 
cretion  with  which  he  is  empowered 
as  they  were  submitted. 

It  not  having  been  shown  to  us  t 
judgment  must  be  affirmed. 

Judgment  affirmed. 


Huff  vs.  Markhj 

[Thl)  cue  vu  iryned  il  Uie  lut  (etm.  uid 

1.  The  hearing  of  an  application  for  injun 
the  thirteenth  until  the  nineteenth  ot  < 
passed  at  the  time  of  the  continuance  ' '  I 
to  present  additional  affidavits,  thejr  be  al 
at  least  two  days  before  the  hearing."  . 
this  order.  One  affidavit  of  complaiaai 
the  hearing  and  was  not  submitted  to  tfa 
tion  of  this  affidavit,  which  was  merely  i 
tory  ot  an  affidavit  which  had  been  reat 
the  previous  week,  and  the  malier  of  wh 
excluded : 

Htld,  that  this  was  not  error.  The  ruling 
to  the  extent  of  rejecting  all  affidavits  n 
notice  has  been  given  to  the  adverse  par 

2.  The  failure  of  a  tenant  to  pay  rent  gives 
immediatf  re-entry  and  diBpoBSesBion. 
session  of  lands  or  tenements  beyond  the 
rented  or  leased  to  him,  ot  failtt  to  pay  th 
owner  shall  desire  possession,  iie  has  a 
to  dispossess  such  a  tenant.    The  tenant 
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I  and  prevent  the  removal  hy  declaring  that  hia  tonn  hu  no 
ired,  or  that  the  rent  claimed  is  not  due,  and  giving  bond. 
rbetherornottheactof  1866,  authorizing  the  isauance  of  awai 
t  to  disposgeBB  a  tenant  for  non-payment  of  the  rent,  woa  orig 
lly  Bubject  to  objection  on  the  ground  that  it  conlAined  matte 
te  body  different  from  what  was  expreBsed  in  ita  title,  after  thi 
liad  been  incorporated  in  Irwin's  Code  aa  a  part  of  the  statnt 
of  the  state,  and  after  that  body  of  law  had  been  recognizei 
li  by  the  constitution  of  1868  and  that  of  1877,  the  laws  bo  codJ 
ceaee  to  be  amenable  to  Buch  objection, 
lations  of  independent  covenants  by  a  landlord  will  not  requir 
□junction  to  restrain  a  proceeding  to  diepossess  a  tenant  hold 
over ;  especially  in  the  absence  of  any  charge  of  insolvency. 

niarj37,  IWS. 

aity.  Injunction.  Landlord  and  Tenant  Oonati 
lal  Law.  Before  Judge  Hahhohd.  Fulton  coim^ 
iianibers.    January  20, 1883. 

ported  in  the  deciflion. 

3K  &  Gresbah;    Hawkins  A  HAWKiHa;   F.  J.  U 

,  for  plaintiff  in  error. 

N.  Brotleb;  Abbott  A  Gkat,  for  defendant 

TOBD,  Justice. 

;  defendant  in  error,  William  Markham,  on  Januaij 
i3,  as  landlord,  sued  out  a  warrant  to  dispoBgeea  Wm 
iiff,  his  tenant,  of  certain  premises  therein  described 
the  ground  of  the  failure  of  the  tenant  to  pay  thi 
vhen  the  same  became  due.  This  warrant  was  mel 
a  bill  in  equity  which  is  the  subject-matter  of  th( 
if  error  in  this  case.  The  bill  charges  that  the  prop 
n  question  was  a  hotel,  and  bad  been  leased  for  th( 
of  five  years,  with  the  privilege  of  a  renewal  for  i 
erm  of  years  that,  in  pursuance  of  said  lease,  th« 
ancy  of  the  premisea  by  the  tenant  and  the  partnei 
ras  then  with  him  began ;  that  the  contract  of  lease 
een  faithfuUy  kept  and  performed  by  the  lesseei 
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during  their  joint  occupancy,  and  b 
since  their  dissolution ;  that,  in  ord 
from  the  said  premieee,  in  view  of  t 
of  lease,  the  present  tenant  proceed 
hotel  with  better  furniture  and  ac 
had  when  it  was  taken  charge  of  u 
improve  the  property  in  all  respects 
so  until  he  had  expended  tlie  sum 
of  which  had  gone  to  add  to  the  com 
ment  of  the  said  hotel,  and  to  make 
guests  and  patrons ;  that  whilst  he  w 
his  own  means,  the  landlord  not  oalj 
part  of  the  contract  under  the  lease 
doing  him  many  other  wrongs  and 
are  specifically  charged  and  fully  set 
bill  of  complaint,  and  from  which  said 
contract,  and  other  wrongs  and  injur 
landlord  against  the  said  tenant,  h 
unable  to  pay  the  rents  due  under 
become  due  and  payable ;  that  the  sa 
lord  to  keep  his  covenants,  and  his  ii 
conduct  to  complainant  and  his  bt 
out  of  this  warrant,  have  completely! 
tract  of  lease  in  his  favor,  and  ma 
complainantas  damages,  all  that  heli 
eity  on  the  faith  of  said  landlord's  c( 
him,  as  well  as  all  damages  sufTen 
and  that,  until  this  be  done,  the  said 
from  dispossessing  him,  and  that  a  fi 
and  a  decree  rendered  settling  the 
both  parties. 

To  this  bill  the  respondent  filed  g< 
murrers,  as  also  his  answer ;  by  the  li 
all  the  charges  as  set  forth  in  com; 
him,  and  prayed  to  be  discharged,  et 
The  parties  supported  the  bill  and 
affidavits,  all  of  which  are  contained 
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not  material  to  be  recited  here.  The  chancellor,  upon 
considering  the  bill,  answer  and  affidavits,  and  after 
argument  had  thereon,  refused  the  injunction  prayed  for, 
and  the  complainant  excepted. 

1.  The  first  assignment  of  error  is  the  refusal  of  the 
<jhancellor  to  allow  an  affidavit  of  the  complainant  to  be 
read  in  full,  as  insisted  upon  by  his  counsel,  and  confin- 
ing them  to  such  parts  only  as  the  defendant,  who  was 
present,  could  reply  to.  The  record  shows  that  the  hearing 
of  the  application  had  been  continued  from  the  13th  to 
the  19th  day  of  January ;  and  on  the  day  of  the  continu- 
ance it  was  "  ordered  that,  if  either  party  desires  to  pre- 
sent additional  affidavits,  they  be  shown  to  the  adverse 
party  at  least  two  days  before  the  hearing."  The  affida- 
vit offered  was  filed  on  the  very  day  of  the  hearing,  and 
the  chancellor  certifies  that  the  portions  excluded  were 
solely  in  rebuttal  and  contradictory  of  an  affidavit  of  one 
Rogers,  which  had  been  read  the  week  before,  and  as  it 
had  not  been  submitted  to  the  adverse  party,  as  required 
by  the  order,  he  rejected  it. 

The  rejection  by  the  chancellor  of  the  portions  of  the 
affidavit  referred  to  was  not  erroneous ;  indeed  the  rule,  as 
laid  down  by  this  court,  jroes  to  the  extent  of  rejecting  all 
affidavits  not  filed  and  of  which  no  notice  has  been  given 
to  the  adverse  party.  In  the  case  of  Boyce  vs.  Burchard^ 
21  ^a.,  74,  where  affidavits  were  offered  by  complainant, 
at  the  hearing  of  the  motion  for  granting  injunction,  in 
support  of  his  bill,  but  of  which  he  had  given  no  notice 
to  the  opposite  party,  the  circuit  judge  refused  to  receive 
them,  and  it  was  held  by  this  court  that  his  decision  should 
not  be  disturbed.  Benning,  J.,  in  delivering  the  opinion, 
said :  "  There  must  be  a  point  at  w^hich  aUutide  supports 
to  bill  or  answer  must  cease  to  be  receivable.  And  this 
court  sees  in  this  case  nothing  going  to  show  that  the  point 
selected  by  the  court  below  was  not  as  good  a  one  as  any 
other.  Let  the  war  of  affidavits  be  ordered  as  it  may,  one 
party  or  the  other  has  to  be  deprived  of  the  last  fire." 
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If  the  rtgection  of  the  affidavits  wer 
cited,  how  much  stronger  is  the  case  v 
in  which  there  was  an  order  directing  tl 
should  desire  to  present  additional  afl 
notice  thereof  should  be  given  to  the  ai 

We  hold  that  there  was  no  error  ii 
court ;  and  especially  so  as  Rogers  was  n 
any  new  facts  stated  by  complainant's  ; 

2,  The  other  assignments  of  error  n 
and  disposed  of  together,  involving,  as 
of  the  complainant  to  an  injunction,  ar 
supersedeas  unless  the  complainant  gavi 
rents  from  the  day  of  the  denying  of  tl 
the  case  could  be  heard  and  determine* 

By  section  2285  of  the  Code,  it  is  proi 
things,  that  if  a  tenant  fail  to  pay  his 
the  landlord  may  re-enter  immediately 
tenant.  By  section  4077,  it  is  providei 
where  a  tenant  shall  hold  possession  of  1 
over  and  beyond  the  term  for  which  the 
or  leased  to  hira,  or  shall  fail  to  pay 
same  shall  become  due,  and  the  owner  s 
sion  of  the  same,  such  owner  may,  by  h: 
attorney  in  fact,  or  attorney  at  law,  dem 
of  the  property  so  rented,  and  if  tht 
omits  to  deliver  possession  when  so  der 
of  the  facts,  the  officer  before  whom  su« 
shall  grant  and  issue  a  warrant,  directe 
deputy,  or  any  lawful  constable,  commi 
ing  him  to  deliver  to  the  owner  or  his 
and  quiet  possession  of  the  lands  or  ten 
in  the  affidavit,  removing  the  tenant 
away  from  the  premises. 

By  section  4079,  the  tenant  may  a 
ings  and  prevent  the  removal,  by  decl 
his  terra  has  not  expired,  or  that  the  i 
due ,  provided,  such  tenant  shall  at  the 


FEBRUARY  TERM,  1883.  289 


Huff  r«.  Markham 


a  bond,  with  good  security,  payable  to  the  landlord,  for  the 
payment  of  such  sum,  with  costs,  as  may  be  recovered 
against  him  on  the  trial  of  the  case. 

These  provisions  of  the  law  give  to  the  defendant  in 
error  a  clear  and  indisputable  right  to  the  warrant  which 
he  sued  out,  with  rights  equally  clear  and  indisputable  in 
the  complainant  to  arrest  the  proceedings. 

But  it  is  claimed  by  the  learned  counsel  for  the  com- 
plainant that  the  act  of  1866  authorizing  the  issuance 
of  a  warrant  to  dispossess  a  tenant  for  the  non-payment 
of  rent  is  unconstitutional,  in  that  it  contains  matter  in 
the  body  different  from  what  is  expressed  in  the  title 
thereof.  Conceding  that  the  act  originally  may  have  been 
subject  to  this  objection,  it  could  not  possibly  have  con- 
tinued to  exist  after  its  incorporation  into  Irwin's  Code  as 
a  part  of  the  statute  law  of  the  state,  and  when  by  Art. 
XI,  par.  3,  of  the  constitution  of  1868,  it  was  ordained  and 
declared,  that,  "  All  acts  passed  by  any  legislative  body 
sitting  in  this  state  since  the  19th  day  of  January,  1861, 
including  that  body  of  laws  known  as  the  Code  of  Georgia, 
and  the  acts  amendatory  thereof,  or  passed  since  that  time, 
which  said  Code  and  acts  are  embodied  in  the  printed  book 
known  as  Irwin's  Code,  shall  be  next  in  authority  in  this 
state  after  the  constitution  of  the  United  States  and  laws 
passed  in  pursuance  thereof,  and  the  constitution  of  the 
state  of  Georgia." 

And  again,  by  the  constitution  of  1877,  was  this  same 
act  declared  to  be  of  force.  If,  therefore,  it  be  not  consti- 
tutional, none,  it  seems  to  us,  could  be  made  so. 

3.  But  it  is  further  said  that,  even  if  this  act  be  con- 
stitutional, it  cannot  apply  to  such  a  contract  as  this.  We 
are  at  a  loss  to  know  why  it  does  not  apply ;  upon  the  con- 
trary, whenever  the  relation  of  landlord  and  tenant  exists, 
and  rents  are  due  and  unpaid,  this  statutory  remedy  also 
exists.  Indeed  the  act  declares,  in  all  cases  where  a  ten- 
ant shall  hold  possession  of  lands  or  tenements  beyond  the 
term  for  which  the  same  were  rented  or  leased,  or  shall  fail 
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to  pay  the  rent  when  tlie  same  shall 
remedy  exists.  If  then  it  does  not  ai 
that  which  is  sought  to  be  eiyoined  b 
why  it  does  not  surpasses  our  corapr 

With  this  complete  statutory  righ 
and  the  other  to  arrest  the  warrant 
there  charged  in  the  bill  to  deprive  t 
the  tenant  of  the  enforcement  or  ] 
respective  rights  ?  That  different  1< 
elsewhere,  cannot  affect  this  case;  tl 
are  governed  by  the  laws  of  the  eta 
with  its  broad  protective  powers,  c 
only  aids  where  the  law  is  deficient; 
enemy." 

In  looking  at  this  case,  and  the  i 
cellor  complained  of  as  error,  it  is 
that  it  is  alone  with  the  refusal  o 
which  we  are  dealing.  The  plaintifl 
he  has  been  greatly  damaged  by  the 
his  n  on -perform  a  nee  of  his  part  of  t 
and  by  other  wrongs  and  injuries  grc 
of  the  said  defendant,  in  connection  I 
the  response  he  makes  to  the  legal 
against  him  for  the  non-payment  of 
contract. 

That  these  are  independent  cov 
remedies  at  law  for  the  protection 
parties,  has  been  repeatedly  held  by 
iusifited  that  any  breach  of  the  cont 
plied,  resulting  in  damages  to  compla 
dated  or  not,  should  be  inquired  int< 
suit,  and,  to  that  end,  the  proceedings 
joined  until  a  final  decree  could  be  hat 
involved ;  and  especially  where  the 
penditures  on  the  one  side,  and  allov 
other ;  or  where  there  are  accounts, 
claimed  against  the  lessor  in  favor 
ought  to  be  allowed  in  liquidation  ol 
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rery  similar  question  to  the  one  here  presented,  ht 
decided  by  this  court  in  the  case  of  ffall  tw.  Holmt 
nfe^  43  Oa.,  179,  and  which  case  arose  under  tli 
section  of  the  Code,  and  involved,  save  in  amount 
t  the  identical  facts  which  bring  this  case  before  u 

the  complainant  rented  a  hotel,  agreeing  to  pay  th 
n  monthly  instalments,  and  upon  his  failure  to  pa 
ith  instalment,  the  landlord  resorted  to  his  statutor 
ly  for  his  removal  from  the  premises.  The  tenar 
lis  bill,  nlleging  that  the  contract  of  rent  was  upo 
tion  that  the  landlord  would  repair  the  premises  an 

them  comfortable  for  the  guests ;  but  that  he  ha 
jne  eo,  and  they  were  not  tenantable,  and  that  li 
een  thereby  damaged  in  a  large  sum  of  money  ;  ths 
ndlord  was  insolvent,  and  the  tenant,  by  reason  < 
)verty,  unable  to  give  bond  and  security  on  filing 
er-affidavit,  as  required  by  law ;  and,  therefore,  h 
d  an  injunction  restraining  the  landlord  from  tun 
m  out  of  possession  until  the  final  hearing  of  the  bil 
ffered  to  deposit  the  monthly  rents  in  the  hands  of 
er,  to  be  appointed  by  the  court.  The  bill  was  di: 
3  on  demurrer,  and  by  writ  of  error,  the  case  brougl 
or  review,  Warner,  J.,  in  delivering  the  opinion  < 
lurt,  said:  "There  was  no  error  in  sustaining  the  de 
^r  to  the  complainant's  bill.  Inasmuch  as  the  law  makt 
ception  as  to  the  eviction  of  a  tenant  who  is  unable  t 
tond  and  security,  on  account  of  his  poverty,  a  court  t 
^  cannot  make  one,  but  is  as  much  bound  by  the  positiv 
r  the  land  in  such  cases  as  a  court  of  law  would  b» 
y  follows  the  law,  where  the  rule  of  law  is  applicabit 
le  analogy  of  the  law  where  no  rule  is  directly  aj 
)le.  Code,  §3028.  The  statute  law  of  the  state  i 
>n  to  landlord  and  tenant,  cannot  be  altered  o 
:ed  by  simply  changing  the  forum  in  which  the  rem 
i  sought." 
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It  is  true  that  in  the  present  case  tl 
the  inability  of  t  he  tenant  to  give  secu] 
atatute,  and  if  there  were,  it  vouM 
change  the  law.  But  if  an  injunction 
under  the  facte  alleged  in  the  case  oi 
wi/e.flwj^rdjwhereit  was  alleged  that  i 
vent  andunable  to  answer  for  the  dan 
tenant,  and  where  the  tenant  offerei 
appointed  by  the  court,  the  montlU^ 
rent,  how  much  more  eo  was  the  refu! 
it  appears  that  the  landlord  is  solver 
no  offer  to  pay  the  rents  as  they  be 
contrary,  error  assigned  because  th 
quired! 

Had  this  bill  been  dismissed  for 
that  dismissal  assigned  as  error,  I 
us  would  have  been  materially  chan^ 
here  presented.  The  chancellor  re 
upon  the  ground  that  "  the  amount  i 
ant  by  the  landlord's  failure  to  coi 
obligations  under  the  lease  were  not 
as  shown  by  the  evidence,  to  auth 
that  a  multiplicity  of  suits  would  pn 
ing  the  landlord  to  pursue  his  statut( 

This  is  the  real  error  complained  o 
it,  we  do  not  think  it  either  necessar 
other  questions  which  are  not  legal 
time  for  adjudication. 

Judgment  affirmed. 
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I.  I*.  Coleman  &  Compkn}-  el 


jiDEs  Brothehs  et  al.  vs.  Coleman  &  Company  et  al. 

rhknM  wu  UBiMd  Kttlwlaat  term,  aod  ihedediloD  reierred-] 

he  facts  and  circnmatancea  before  the  chancellor  in  this  case, 
I  was  Buffioient  to  authorize  the  grant  o(  the  Injunction  and 
intment  of  a  receiver. 

e  act  of  1881,  on  the  aubject  of  voluntary  aRRignments  byin- 
:iit  debtors  tor  the  benefit  of  creditors,  must  be  construed  lib- 
y  in  favor  of  creditors,  for  whose  benefit  it  was  enttctecl,  and 
Xj  Bgainet  the  debtor  and  aeaignee.  It  ia  essential  to  the 
.s  of  creditors  that  the  schedule  of  property  assigned  be 
i  out  specifically,  so  that  it  may  be  seen  if  the  assignment 
•9  property  sold  by  them,  and  whether,  by  reaaon  of  fraud  in 
lebtor,  they  can  claim  title  thereto.  This  schedule  must  be 
•  out  and  attached  to  the  deei>of  assignment  at  the  time  of 
cecution.  It  will  not  be  sufficient  to  prepare  a  schedule  ofter- 
a  and  fold  it  within  the  deed. 

uiy  27. 18SS. 

inction  and  Receiver.  Debtor  and  Creditor.  In- 
cy.  Before  Judge  Clarke.  Randolph  County, 
ambers.    January  6, 1863. 

orted  in  the  decision. 

NON  &  Rambo  ;  A.  Hood,  Sr.,  for  plaintilTd  in  error. 

D.  KiDDOo ;  A.  Hood,  Jr.;  Thomas  Willinguam,  for 
lants. 

)B,  Chief  Justice. 

\  ie  a  writ  of  error  to  an  injunction  and  the  appoint- 
3f  a  receiver.  On  the  grant  of  such  an  order,  this 
will  not  control  the  discretion  of  the  chancellor  on 
ted  facts,  unless  it  has  been  abused, 
tn  the  bill,  answers  and  affidavits  before  the  chancel- 
ese  facts  are  made  out  by  the  complainant,  though 
iverted  by  the  defendants,  and  they  are  sufficiently 
\  to  show  that  the  chancellor  has  not  abu:>ed  hiR  die- 
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Crlmnilaii  Brolhen  tl  at.  t*.  roleoun  it  Compuijr  el  al. 

That  complainants  are  creditors  of  I<ane  &  Comp 
that  defendants  were  engaged  in   mercantile  businc 
Ward's  station  in  Randolph  county  in  1881  and  1 
that  on  representation  of  their  solvency  and  assets,  | 
were  sold  them  by  some  of  complainants  in  the  ft 
1882  ;  that  an  assignment  was  attempted  to  be  mac 
the  assets  of  Lane  &  Company,  but  is  illegal  becaus 
schedule  was  made  out  and  attached  thereto,  in  accord 
with  the  act  of  1880-81,  page  74 ;  that  the  assignment 
made  to  R.  E.  Kennon,  the  counsel  of  Lane  &  Comj 
and  brother-in-law  of  one  of  the  firm ;  that  the  preft 
creditor  is  Mrs,  Lane,  the  wife  of  one  of  the  firm  and  s 
of  the  assignee's  wife ;  that  the  notes  to  her  were  r 
the  7th  of  September,  r882,  and 
the  same  day,  of  all  the  goods  ; 
sold  out  all  the  goods  to  Crltte 
chants  at  Ward  Station,  in  a  lun 
discount;  that  Crittenden  Brotl 
themselves  allege,  these  goods  wi 
on  their  receipt;  that  one-third  Ci 
one-third  at  sixty  days,  are  the 
sums  have  been  already  paid  in 
Lane,  and  acceptances  turned  o\ 
assignee ;  that  there  is  complicity 
Crittenden  Brothers  and  Lane  & 
lay  and  defeat  creditors,  who  are 
of  the  creditors  hold  collaterals 
which  have  been  assigned  to  Ken 
as  due  Mrs.  Lane  is  attacked  as 
is  composed  of  A.  I^ne,  and  hi 
time  before  the  assignment,  tb 
several  thousand  dollars  is  made 
the  wife  and  mother;  and  that  cc 
and  charges,  make  a  case  for  eqi 
junction  and  receiver 

The  legal  question  is,  are  these 
authonze  equity,  to  interpose  an 
receiver. 
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The  assignment  is  made  in  a  hurry.    The  sale  to  Crit- 
tenden Brothers  as  hurriedly.    The  schedule  seems  to  have 
been  completed  after  this  transaction.    It  was  not,  there- 
fore, attached  to  the  assignment  when  made.   The  assignee, 
it  is  alleged,  is  in  complicity  with  his  relatives.    The  cred- 
itors were  induced  to  sell  portions  of  the  goods  to  Lane  & 
Company,  on  their  false  and  fraudulent  representation  of 
large  assets  and  perfect  solvency,  and  yet  they  are  insolvent- 
The  assignee  has  thus  sold  to  Crittenden  Brothers  goods 
which  belonged  to  complainants,  because  title  never  passed, 
as  fraud  procured  the  sale.    Crittenden  Brothers  immedi- 
ately mixed  the  goods  with  their  own,  when  delivered  to 
them.     They  were  neighbors  of  Lane  <fe  Company  in  mer- 
cantile business,  and  should  have  looked  into  matters  be- 
fore they  bought  and  thus  hastily  mixed  the  new  purchase 
with  their  own  goods,  and  must  have  known  or  suspected 
that  something  illegal  was  on  hand.    They  should  have 
examined  the  title  of  the  assignee  before  their  purchase, 
without  the  knowledge  of  the  creditors  or  any  of  them 
from  whom  the  goods  were  purchased.    They  bought,  it 
seems,  as  soon  as,  if  not  before,  the  assignment  was  com- 
pleted. These  deductions  the  chancellor  may  have  legally 
made  from  the  facts ;  and,  in  their  light,  he  did  not  err  in  the 
order   appointing  a  receiver,  under  good  bond,  to  take 
charge  of  everything,  and  collect  and  distribute  the  fund 
under  such  decree  as  should  be  finally  made— the  order 
embracing  the  goods  sold  to  Crittenden  Brothers,  as  well 
as  all  the  mortgages  and  evidences  of  debt  of  all  sorts  in 
the  hands  of  the  assignee  "and  afterwards  the  temporary 
receiver,  Kennon,  and  in  enjoining  the  said  assignee  and 
temporary  receiver  from  further  action  in  the  premises, 
his  temporary  §ippointment  being  rescinded,  and  in  enjoin- 
ing Crittenden  Brothers  from  making  any  other  disposition 
of  the  goods  of  Lane  &  Company,  so  conveyed  by  the 
assignee  to  them.   8  6a.,  511 ;  42  7J.,  46  ;  57  Ih.,  247  •  58 
/J.,  50 ;  Acts  of  1880-81,  p.  674. 
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The  principles  ruled  in  the  cases  above  cited,  fix  these 
Gircumstances  as  equitable  grounds  for  interposition. 
Those  principles  are  the  allegations  of  complicity  of  the 
assignee  and  the  circumstances  pointing  thereto;  the 
fraudulent  representations  of  Lane  &  Company  in  the  pro- 
curement of  the  goods  of  complainants,  by  which  it  is 
claimed  the  title  to  Lane  &  Co.  did  not  pass,  but  remained 
in  complainants  ^  the  allegation  of  complicity  of  Critten- 
den Brothers  therein,  fortified  by  their  failure  to  examine 
into  the  assignment  and  its  validity ;  the  proximity  of  their 
mercantile  residence  to  Lane  &  Co. ;  the  haste  of  their 
purchase  at  private  sale,  and  the  instantaneous  mixing  of 
the  purchased  goods  with  their  own  stock  the  large  debt 
to  Mrs.  Lane,  the  wife  of  the  real  man  of  the  firm,  the 
other  being  a  mere  agent  and  son,  put  in  the  form  of  notes 
and  secured  by  mortgage  on  the  entire  stock  a  short  time 
prior  to  the  assignment,  all  tending  to  show  fraud  in  the 
assignment ;  and  then,  above  all,  the  failure  to  attach  the 
schedule  to  the  deed  at  the  time  of  the  assignment  The 
act  of  1881  is  a  great  remedial  statute,  and  must  be  con- 
strued liberally  in  behalf  of  creditors,  for  whose  protection 
it  was  enacted,  and  strictly  against  the  debtor  and  assignee. 
It  is  essential  to  rights  of  creditors  that  the  schedule  of 
whatever  is  assigned,  be  made  out  specifically,  so  that 
creditors  may  see  what  has  been  assigned  and  what  goods 
they  sold  are  among  those  assigned,  and  whether,  by  rea- 
son of  fraud  in  the  debtor,  they  can  claim  title  thereto. 
Unless  this  schedule  be  attached,  not  loosely  folded  with 
the  deed  of  assignment,  the  entire  policy  and  force  of  this 
remedial  statute  will  be  destroyed.  If  an  assignment  be 
fraudulently  made,  it  will  be  quite  easy  to  change  a  loosely 
folded  schedule,  and  the  contest  betweei\  creditors  and 
debtor  making  assignment  of  all  he  possesses,  is  always 
fraud  or  no  fraud.  Therefore,  we  hold  that,  under  this 
statute,  the  schedule  must  be  made  out  and  attached  to 
the  deed  as  part  thereof  and  essential  to  its  validity,  at  the 
time  of  its  execution.    It  will  not  do  to  take  stock  and  fix 
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ifterwards,  nor  so  to  fix  it  up  as  to  take  it  off  the 
d  libitum.  I  must  be  attached  to  it. 
3o  not  say  what  may  be  the  proof  on  the  final  hear- 
all  the  testimony.  All  we  now  determine  is,  that 
cts  and  circumstances  in  the  hearing  before  the 
llor,  are  sufficient  to  authorize  his  action  in  the 
of  the  injunction  and  the  appointment  of  the  re- 


pnent  affirmed. 


Shelton  &  Company  vs.  Ellis  et  al. 

laking  a  contract  of  sale,  a  miatake  has  beea  made  by  one 
■,  and  a  [rauUuient  advantagu'  has  been  knowingly  taken  of 
□iatake  by  the  opposite  party,  to  bis  gain  and  the  serioun  det- 
it  and  injury  of  the  parly  making  the  mistake,  a  court  of 
y  will  grant  appropriate  relief. 

on  the  questions  of  fact  t^ie  evidence  was  cooflicting,  and 
I  was  no  abuse  of  discretion  in  holding  that  the  case  should  be 
:d  upon  by  a  jury. 

24,  UBt. 

ity.  Fraud.  Contracts.  Before  Judge  Hillter. 
1  County.    At  Chambers.    April  28, 1882. 

i  filed  his  bill  against  Garland,  Sbelton  and  Stokes 
tg,  in  brief,  as  follows:  Complainant  was  employed 
veral  railroads,  among  them  the  Western  and 
ic  Railroad,  to  compile  what  are  known  as  rate 
,  giving  the  cost  of  tickets  between  different 
.  In.  publishing  this  rate  sheet,  the  fare  from  At- 
Ueorgia,  to  Rogers,  Arkansas,  was,  by  mistake, 
d  $21.25,  when  it  should  have  lieen  $-36.70.  The  de- 
its  having  discovered  this  mistake,  and  intending  to 
e  and  defraud  complainant,  went  to  Adair,  the  ticket 
of  the  Western  and  Atlantic  Railroad,  and  Garland 
ented  that  he  desired  ten  tickets  for  laborers  or  emi- 
,  and  purchased  that  number  at  the  price  of  $21.25 
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each.  This  occurred  about  midnight 
On  the  next  morning,  during  the  abse: 
land,  through  himself  or  his  confederal 
Plane,  Adair'B  assistant,  fifty-five  moi 
again  making  the  false  lepresentatiom 
emigrants.  Complainant  is  responsibli 
the  mistake  in  the  rat«  sheet.  He  ofl 
money  paid  for  the  tickets,  but  the  offc 
fendants  are  trying  to  sell  the  tickets, 
vent.  Defendants  knew  of  the  mistak 
and  the  presentations  stated  were  faUel 
made  to  procure  the  tickets.  The  pra 
junction  to  prevent  the  sale  of  the  t 
appointment  of  a  receiver  to  hold  then 
the  Western  and  Atlantic  Kailraad 
complainant 

Defendants  answered,  in  briet,  as  fol 
Stokes  are  partners,  under  the  name  o 
pany.  They  are  ticket  brokers,  and 
business  is  to  purchase  cheap  tickets  and 
prices.  Where  a  through  ticket  is  for  ] 
route,  they  can  frequently  make  a  profi 
to  some  point  on  the  line  at  an  advanc 
ing  the  balance  of  the  ticket,  through  t 
different  cities.  The  railroads  object  t 
the  brokers,  and  especially  does  the  W 
do  so,  its  agent  beiiig  unfriendly  to  SI 
If  the  railroads  discover  that  the  broke 
ular  tickets  to  any.  considerable  extent 
up.  The  different  railroads  in  Atlan 
rate  sheet,  showing  prices  and  the  chan 
Atlanta  to  all  points,  and  these  price 
time  to  time.  These  rate  sheets  are  u 
the  brokers  by  some  passenger  agent, ; 
termine  from  it  what  tickets  they  can  i 
They  so  determined  in  regard  to  the  ti 
to  Rogers,  Arkansas.    Qarland  was  a  t 
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m  -I  i^i  "  ^^ 

and  when  in  Atlanta  often  called  on  Shelton  &  Company. 
He  so  called  on  April  5,  1882,  and  Shelton  &  Company, 
after  explaining  to  him  the  difficulty  which  they  expe- 
rienced in  buying  tickets,  asked  him  to  purchase  for  them 
some  tickets  from  Atlanta  to  Rogers.  He  was  not  fa- 
miliar with  the  rate  sheet  or  the  business  of  the  brokers. 
He  would  have  bought  the  tickets  on  the  afternoon  of 
April  5,  instead  of  at  night,  had  the  money  been  furnished 
him.  He  went  to  the  ticket  office  at  the  regular  hour  for 
opening  the  same,  about  eleven  and  one-half  o'clock  p.  m., 
and  asked  for  tickets  to  Rogers,  Arkansas,  what  was  their 
price,  and  if  they  were  first-class  and  unlimited.  The 
agent  replied  in  the  affirmative,  and  stated  the  price  to  be 
$21.25  each.  Garland  called  for  ten.  The  agent  said 
that  there  must  be  some  mistake  in  the  price.  Garland 
told  him  to  look  well  and  not  to  receive  his  money  and 
then  say  that  there  was  something  wrong  about  the  tick- 
ets. The  agent  examined  the  rate  sheets  and  said  that  the 
price  was  so  stated  there,  and  his  instructions  were  to  sell 
by  them.  He  also  looked  into  a  book,  and  said  that  some 
of  those  tickets  had  been  sold.  While  preparing  the 
tickets  for  delivery,  he  asked  Garland  what  he  wanted 
with  so  many  tickets  to  one  point.  The  latter  responded, 
"  That  is  a  leading  question  and  ruled  out  of  court."  As 
he  delivered  the  tickets,  the  agent  again  asked  Garland  the 
same  question.  The  latter  considered  the  question  im- 
pertinent, but  not  desiring  to  answer  harshly,  replied  in  a 
jocular  manner,  "  I  have  gone  into  a  combination  to  settle 
up  the  whole  of  northwestern  Arkansas."  The  tickets 
and  money  had  then  been  delivered  and  were  being 
counted.  Garland  proposed  to  buy  more  tickets  that 
night,  but  the  agent  said  that  it  was  late  and  he  wanted  to 
go  home,  but  Garland  could  get  them  next  morning.  On 
the  next  morning,  Garland  went  to  the  ticket  office  and 
purchased  from  the  assistant  agent  fifty -five  more  of  these 
tickets.  While  he  was  purchasing  them,  the  agent  of  a 
line  of  railroads  connecting  with  the  same  point,  but  dif- 
V  70-20 
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ferent  from  that  over  which  Garland 
ets,  proposed  to  sell  him  tickets  at  th 
at  the  rate  sheet  to  ascertain  the  pri< 
were  delivered,  but  while  still  at  tb 
conversation  was  continued,  and  in  t 
remarks,  similar  to  that  stated  above 
western  Arkansas,  were  made.  Qai 
all  the  remaining  tickets  to  Rogers 
bat  on  returning  later  during  the 
formed  that  the  price  was  $31.00,  an 
to  buy.  The  sales  were  not  made  oi 
representations  to  the  agents,  but  i 
own  rate  sheets ;  nor  were  any  false 
sentations  made  ;  nor  did  the  defend 
was  any  mistake  in  the  rate  sheets, 
merely  discovered  that  the  tickets  we 
that  they  could  use  them  advantageoi 
for  five  consecutive  months  stated  th 
tickets. 

The  court  granted  a  temporary  inju 
a  receiver.  Defendants  failed  to  deli 
and  a  proceeding  to  attach  them 
eponse  it  was  shown  that  the  tickets 
one  Wilson,  who  had  furnished  the 
chase.  He  was  made  a  party  and  or 
to  the  receiver.  Conflicting  affidavit 
set  out  here,  were  introduced  in  su 
answer.  Defendants  excepted  to  th 
tion  and  appointment  of  the  receiver, 

Mynatt  &  Howell,  for  plaintiffs  i 

W.  F.  WaiauT,  for  defendants. 

Hall,  Justice. 

There  is  no  question  made  here  i 
the  orders  passed  by  his  honor,  the  p 
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made  by  the  bill  entitles  the  complainants  to  the  reli 
ed.  Upon  the  question  made  there  was  a  conflict 
;nce ;  there  was  no  abuse  of  discretion,  if  the  \a 
Diized  the  interposition  of  the  judge.  The  order  a 
ting  the  receiver  and  directing  the  injunction  careful 
^rved  the  rights  of  all  the  partieb  to  the  final  hearii 
le  cause. 

te    first    and  only    qnestion  made    which   we.  shi 

ider  and  determine,  is  whether  appropriate  relief  cj 

ranted  by  a  court  of  equity,  in  a  case  where  there  h 

a  mistake  on  one  side,  and  it  is  alleged  that  a  frau 

t  advantage  has  been  knowingly  taken  of  this  mista] 

ie  opposite  party,  to  his  gain  and  to  the  serious  deti 

t  and  injury  of  the  party  making  the  mistake.     Tl 

tion  is  thus  broadly  stated,  to  meet  the  views  present* 

Donsel  in  the  case, 

Wyche  et  al.  vs.  Oreene,  26  Ga.,  415,  this  court  he 

what  is  a  mistake  on  one  side  and  a  fraud  on  tl 

r  is  as  much  the  subject  of  correction  as  if  it  were 

ike  on  both  sides,  and  in  delivering  the  opinion 

ourt,  Benning,  J,,  (at p. 122)  said  :  "The  court's  charj 

a  mistake,  to  be  the-subject  of  correction,  must  be 

ake  in  which  all  the  parties  to  the  contract  participat 

too  absolute.     If  one  of  the  parties  to  a  contract 

iken  in  a  matter,  and  the  others  know  that  )ie  is  ar 

}t  apprise  him  of  it,  yet  the  mistake,  though  not  oi 

leir  part,  is  the  subject  of  correction.     The  case  b 

1  there  is  a  mistake  in  one  of  the  pa 

and  a  fraud  in  the  others.    Such  a  cai 

y  the  subject  of  relief,  at  his  instanc 

hich  there  is  nothing  but  a  mistak 

mistake  extending  to  all  the  parties 

at  we  are  aware  of,  either  in  the  Coc 

lecision  of  this  court,  modifying  the  la 

)n  the  other  hand,  we  think  there  i 

e  view  here  taken.     Compare  with  thi 

»  3126,  both  inclusive,  and  3180.   Th 
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conditions  upon  which  relief  will  be  granted  or  denied  must, 
under  the  sections  of  the  Code  and  the  cases  cited  under 
them,  depend  in  large  measure  upon  the  circumstances  of 
each  particular  case,  and  upon  all  the  facts  developed, 
which  should  be  passed  upon  by  the  jury  at  the  final  hear- 
ing, and  ought  not  to  be  too  closely  scrutinized  or  evenly 
balanced  in  these  preliminary  proceedings.  All  that  the 
judge  decides  at  that  stage  of  the  cause  is  that  there  is 
enough  developed  to  carry  the  case  to  the  jury,  whose 
exclusive  province  it  is  to  determine  the  force  and  eflfect  of 
facts  as  applied  to  the  law  given  them  in  charge  by  the 
court.  This  is  all  that  the  judge  has  undertaken  in  this 
case. 
Judgment  affirmed. 


Thb  Planters'  Loan  and  Savings  Bank  vs.  Johnson  ei  at 

1.  In  1858  and  1859  free  persons  of  color  were  not  permitted  to  bay 
or  own  real  estate  in  the  city  of  Augusta,  nor  could  they  acquire  ft 
beneficial  interest  therein ;  and,  therefore,  a  free  person  of  color  who 
then  sought  to  purchase  real  estate,  paid  part  of  the  porchaae 
money,  and  took  receipts  stating  that  the  payments  were  so  madet 
acquired  neither  absolute  title  nor  color  of  title,  and  could  pan 
none  to  his  heirs  at  his  death. 

2<  Were  this  otherwise,  the  wife  having  received  a  deed  in  her  own 
name  after  the  death  of  the  husband,  and,  after  holding  possesaoD 
for  a  number  of  years,  having  sold  to  a  bona  fide  purchaser  withoot 
notice,  he  would  acquire  a  good  title  as  against  the  children  of  the 
decedent,  who  claimed  under  him  by  inheritance. 

(a.)  After  one  has  sold  realty  to  a  bona  fide  purchaser  without  notice, 
that  subsequently  a  suit  is  brought  against  the  vendor  for  the  re- 
covery of  such  property  will  not  affect  the  prior  vendee,  under  the 
doctrine  of  lis  pendens;  nor  would  such  action  adversely  affect* 
purchaser  from  such  vendee,  although  such  purchaser  might  hsTe 
been  chargeable  with  notice  of  the  pending  suit. 

April  17,  1888. 

Title.  Contracts.  Slaves.  Notice.  LispendeM*  Be- 
fore Judge  Snead.  Richmond  Superior  Court.  October 
Term,  1882. 
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Tbs  Planlen*  Load  aod  Sarlngg  Bulk  la.  Johnson  e(  al 

orted  in  the  decision. 

L.  McCoBD ;  J.  S.  &  W.  T.  Davidson,  for  plaiDtiff  in 

EM  DuTCHER,  for  defendants. 

FOBD,  Justice. 

s  case  comes  up  upon  the  first  grant  of  a  new  trial,  and 
ling  to  the  uniform  ruling  of  this  court,  the  judgment 
ing  it  will  not  be  disturbed,  unless  the  verdict  was 
ided  under  the  law  and  the  evidence.  The  plaintiff 
ar  claims  that  this  case  falls  clearly  within  the  rule, 
lerefore  insists  that  the  jndgment  be  reversed. 
I  suit  was  brought  by  the  defendants  in  error,  to  re- 
three-fourths  interest  in  a  certain  lot  of  land  in  the 
f  Augusta,  They  rest  their  title  upon  a  parol  pur- 
made  by  their  father  in  185S  or  in  1859,  with  posses- 
ip  to  1878,  under  color  of  title.  This  color  of  title 
its  of  three  receipts  of  one  hundred   dollars   each, 

"in  part  payment  of  a  lot  on  Calhoun  street,  now 
)ied  by  Peter  Johnson,"  and  two  others  for  twenty 
twenty-five  dollars,  without  designating  for  what  the 
unounts  were  paid.  The  three  first  were  given  in 
Bry,  March  and  April,  1862,  and  the  two  last  in  June 
teptember,  1865,  aggregating  |345,  and  leaving  only 
lue,  which  the  wife  of  Peter  Johnson,  and  mother  of 
laintiifs,  claims  to  have  paid  ont  of  the  estate  of  the 
Peter,  after  his  death  in  February,  1866.  At  the 
of  this  payment,  to- wit :  in  October,  1866,  a  deed  was 
I  by  Richard  Maher,  the  vendor,  to  Martha  A.  John- 
ffife  of  the  said  Peter,  and  the  mother  of  the  plain- 

This  deed  was  recorded  October  6,  1866,  and  the 
ler  and  her  said  children  continued  to  reside  on  the 
lot  until  the  j-ear  1878. 

le  defendant  below  defended  its  title  upon  the  ground 
it  waa  a  bona  fide  purchaser  for  value,  without  notioa 
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The  PlaDtera'  Lokd  uid  Stvlngi  Bulk  n 

of  the  plaintiffs'  claim,  and  held  uudf 
title  from  the  said  Martha  A.  Johnson 

The  testimony  shows  that  the  said  ] 
this  lot  to  one  Charles  J.  Denham,  in  < 
properly  recorded ;  consideration  $7(K 
her,  in  February,  1877,  taking  a  morl 
payment  of  $414,  with  power  to  sell 
purchaser ;  sale  made  pursuant  to  the 
liflF,  with  deed,  January,  1878;  then  si 
August,  1878,  with  warranty  deed  by 
from  Denham  to  W.  M.  Wilkerson,  Ji 
from  Wilkerson  to  the  defendant.  Ft 
which  deeds  were  duly  recorded. 

It  further  appears  that  the  said  F 
free  person  of  color,  and  that  his  chi 
brought  suit  June  30,  1S79,  against 
three-fourths  of  the  value  of  this  lot,  i 
wards  dismissed. 

With  the  foregoing  facts,  and  some 
to  be  recited  here,  the  jury,  under  the 
returned  a  verdict  for  the  defendan' 
moved  for  a  new  trial,  which  was  grai 
ant  excepted. 

We  think  that  the  judge  below  ei 
the  verdict,  and  granting  a  new  tria 
law  and  evidence  none  other  should 
The  plaintiff's  in  this  case  claim  title 
of  Peter  Johnson,  a  free  person  of  col( 
bought  the  land  in  controversy  in  18. 
it  for  seven  years  under  color  of  tit 
upon  examination,  that,  at  the  time 
eons  of  color  were  not  pennitted  to  b 
in  the  city  of  Augusta. 

The  act  of  1818  declares  that  persi 
not  be  permitted  to  purchase  or  acq 
either  by  direct  conveyance  to  thems< 
person  reserving  the  beneficial  inte 
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t  either  written  or  parol,  by  any  will  or  deed,  or  by  an 
ract,  agreement  or  stipulation,  securing  or  attemptin 
BCure  to  Buch  free  persons  of  color  the  legal  title,  c 
[table  or  beneficial  interest  therein,  but  that  all  an 
ular  such  real  estate  shall  be  deemed  and  held  to  b 
lly  forfeited.     It  was  further  declared  that  all  person 

ehould  be  concerned  in  covering  or  protecting  sue 
>erty,  so  as  to  secure,  or  attempt  to  secure,  the  legs 
rquitable  title  therein  to  a  free  person  of  color,  cor 
y  to  the  true  intent  and  meaning  of  the  act,  should  b 
le  to  a  penalty  not  exceeding  one  thousand  doUan 
Cobb's  Dig.,  993. 

\  1819,  the  foregoing  clause  in  the  act  of  1818  was  n 
ed  as  to  all  other  parts  of  the  state  except  the  cities  c 
mnah,  Augusta  and  Darien.  lb.,  995. 
5  that,  as  the  law  stood  at  the  time  of  this  pretende 
;hase,  the  ancestor  of  the  plaintiffs  could  derive  neithe 
)lute  nor  color  of  title  to  any  real  estate  in  the  city  t 
^sta,  and  consequently  could  pass  none  to  liis  heir: 

Even  if  this  were  not  so,  and  they  could  inherit  froi 
,  the  record  shows  that  Wllkerson,  the  feoffor  of  th 
:ndant  below,  was  a  bona  fide  purchaser  without  notic 
ie  claim  now  set  up  to  this  land.  The  possession  an 
title  were  both  in  Martha  A.  Johnson,  in  Octobe 
5,  and  remained  so  continuously  for  some  twelve  yean 
spt  as  used  by  her  to  secure  debts,  when  by  deed  eh 
peyed  it  away,  and  her  feoffee  conveyed  it  to  Wilkei 
I  who  afterwards  conveyed  it  to  the  defendant. 
t  is  sought,  however,  to  bring  notice  home  to  thes 
ties,  by  showing  that  the  plaintiffs  below  brought  su 
he  superior  court  of  Richmond  county  against  Dei 
1  for  the  three-fourths  value  of  this  land,  the  declan 
I  setting  up  substantially  the  same  facts  here  telle 
n.  The  complete  answer  to  which  is,  that  the  pui 
ae  by  Wilkerson  was  made  before  the  said  suit  ws 
light,  and  of  course  the  doctrine  of  lis  pendens  coul 
apply  to  him.    And  if  it  could  not  be  made  appUci 
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ble  to  him,  he  being  an  innocent  purcli 
the  defendant,  who  waa  his  feoffee  w 
not  be  afTected  adversely,  although  i 
chargeable  with  notice  of  the  pending 
cause  a  recovery  against  the  defendai 
but  a  recovery  against  Wilkerson,  its 

So  that,  under  no  view  of  the  fad 
record,  would  the  plaintiffs  below  be  e 
from  this  defendant  of  the  land  sued 
aside  the  verdict  was  error. 

Judgment  reversed. 


Pendleton,  for  use,  va.  Andrews, 

A  note  became  due  Novemberlst,  1674;  the  i 
an  adminlBtTator  qualified  May  3,  and  dii 
an  administrator  de  bonii  non  qualified 
brought  January  24,  1882 : 

Held,  that  the  suit  waa  barred  by  the  stati 

statute    vae    not  suspended  on   account 

.   debtor  and  the  non-representation  of  hii 

twelve  months  during  which  his  adminis 

(a.)  Section  2829  of  the  Code  cannot  be  invc 
debtor  dies,  in  order  to  prevent  the  ett 
running.  That  section  provides  for  the  b 
for  five  years  when  the  plaintiff  dies,  anc 
eented ;  but  does  not  suspend  the  statute  i 
a  claim  againstsnch  estate. 

AprU  M,  1881. 

Statute  of  Limitations,  Administt 
Debtor  and  Creditor.  Before  Judgi 
Superior  Court.     October  Term,  1882 

Reported  in  the  decision. 

J.  T.  Jordan,  by  brief,  for  plaintiff 

R.  H.  Lewis,  for  defendant. 
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P«ndletoD,  for  use,  vs.  Andiewp,  adminiitrator. 

Crawford,  Justice. 

This  suit  was  brought  by  the  plaintiff  in  error  upon  a 
promissory  note,  made  by  the  intestate,  of  the  defendant 
in  error.  The  defence  relied  upon  was  the  statute  of  lim- 
itations, and  the  decision  excepted  to  made  upon  the  fol- 
lowing agreed  statement  of  facts; 

"  W.  S.  Dickson  made  the  note  sued  on  March  21, 1874, 
due  first  day  of  November  thereafter.  Dickson  died 
twenty-first  day  of  July,  1875.  A.  B.  Buckner  qualified 
as  first  administrator  third  of  May,  1880,  and  died  21st 
September,  1880.  J.  T.  Andrews,  defendant,  qualified  as 
admii^strator  de  bonis  non  second  day  of  May,  1881,  and 
this  suit  was  filed  twenty -fourth  day  of  January,  1882." 

From  this  statement,  it  will  be  seen  that  the  note  sued 
on  fell  due  November  1, 1874;  that  Dickson  died  July  21, 
1875 ;  and  that  at  the  time  of  his  death  the  statute  had 
run  eight  months  and  twenty-one  days.  The  first  admin- 
istrator qualified  May  3d,  1880,  so  that,  at  the  time  of  his 
qualification,  five  years,  five  months  and  three  days  had 
elapsed  from  the  maturity  of  the  note.  He  only  lived 
four  months  and  eighteen  days,  and  the  administrator  de 
hanis  non  was  not  appointed  until  May  2,  1881.  Thus,  to 
allow  twelve  months  to  the  estate  of  Dickson  before  his 
administrator  could  have  been  sued,  would  extend  the 
time  seven  months  and  twelve  days  longer ;  that  is,  to  the 
fourteenth  day  of  December,  1881 ;  and  the  suit  was  not 
brought  until  January  24,  1882,  or  one  month  and  ten 
days  after  the  right  of  action  had  accrued  against  the 
administrator.  It  further  appears  from  these  difierent 
dates,  that  the  whole  time  from  the  maturity  of  the  note 
to  the  filing  of  the  suit  was  seven  years,  two  months  and 
twenty -four  days.  Taking  out,  then,  the  twelve  months  in 
which  the  creditor  was  not  allowed  to  sue,  there  remained 
six  years,  two  months  and  twenty-four  days  of  time  that 
the  note  was  overdue. 

Under  these  facts,  the  court  held  that  the  note  was  barred, 
and  that  judgment  is  assigned  as  error. 
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It  is  insisted  by  the  plaintiff  in  erroi 
of  the  Code  can  be  invoked  in  hia  be 
note  of  the  bar  of  the  statute.  The  n 
that  section  applies  to  cases  only  when 
and  where,  the  cause  of  action  being  in 
brought  within  the  time  therein  preai 
of  the  disabilities  therein  named ;  then 
the  statute  of  limitations  shall  not  bar  t 
of  action.  In  other  words,  that  the  ft 
resented  estate  to  sue,  unless  such  failu 
limited  time,  shall  not  be  counted  agaJ 
ing  the  time  of  such  want  of  represer 
effort  here  is  to  have  the  time  counted 
estate  at  all,  but  of  the  original  living  pi 
the  administrator  of  a  deceased  promis8< 
That  is,  the  plaintiff  seeks  to  avail  him 
ing  as  to  the  defendant,  which,  had  the^ 
would  have  created  a  disability,  and 
the  running  of  the  statute  and  saved  il 
tunately  for  him  the  law  invoked  is  a 
plaintiff  creditors,  and  not  to  defendant 

This  section  is  but  the  codification  of 
of  the  act  of  March  6th,  1856,  and  wai 
be  applicable  to  plaintiffs  or  parties 
action,  and  who  always  have  it  in  theii 
the  running  of  the  statute  of  limitatioi 
debtors,  by  administering  or  forcing 
upon  their  estates.  It  doubtless  mean 
which  is  that  the  statute  of  limitations, 
provided,  shall  not  run  against  an  un 
having  a  cause  of  action.  But  there  is 
in  it  which  prohibits  the  running  of 
the  common  creditors  of  an  estate,  jusl 
other  persons,  except  for  the  twelve  mo 
are  prohibited. 

This  view,  we  think,  is  in  harmony  witi 
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le  of  Simmons  vs.  Moseley,  55  Oa.,  35,  and  the  cases 
>re  cited  from  the  11th  Oa.,  651,  653,  and  19th  Ga.,  316. 
rndgment  affirmed. 


HoLsres,  trustee,  ei  at.  vs.  Harris  ct  al. 

Ha  execution  issued  under  a  decree  in  equity  and  specified  tl»e 
jroperty  to  be  sold.  It  was  trust  property,  and  after  the  levy 
:hereoa  by  the  sheriff,  a  bill  was  filed  on  behalf  of  the  beneficiaries, 
ille^ng  that  there  waa  a  reversion  after  the  termination  of  the  life 
»tatea,  and  praying  an  injunction  ta  restrain  the  sale  under  the 
I.  fa.  until  this  reversionary  interest  should  be  declared  and  pro- 
jected. The  injunction  was  refused ;  but,  with  the  consent  of  the 
apposing  Bide,  the  chancellor  required  the  sale  of  the  property  to 
K  reported  to  him  by  the  sherifffor  confirmation,  before  making 
I.  deed  thereto.  Notice  of  this  requirement  was  given  at  the  sale, 
md  the  purchAser  bought  with  such  notice : 

Id,  that  the  chaocellor  had  power  to  require  Jie  sale  to  be  reported 
A  him  for  confirmation,  and  nothing  vested  in  the  purchaser  until 
Jie  sale  was  confirmed.  Therefore,  the  purchaser  cannot  cont- 
dain  of  a  refusal  by  the  chancellor  to  confirm  the  sale  because  of 
3iftdeqnacyof  price.  Nor  have  the  beneficiaries  of  the  trust  any 
light  to  complain,  because  it  was  at  their  instance  and  for  theirpro- 
lection  that  the  order  was  so  framed,  when  thejf .  fa.  was  ordered 
M proceed. 

rhe  refusal  of  an  injunction  not  being  an  error  on  the  matters  of 
law,  and  no  abuse  of  discretion  on  the  matters  of  fact  appearing, 
Ihis  court  will  not  reverse  the  decision  of  the  chancellor. 
HMch  37,  ten. 

Todgments.  Decrees.  Sales.  Sheriffs.  Equity.  Be- 
e  Judge  SiuHONS.    Bibb  County.    At  Chambers.   Feb- 


decieion. 

i,  for  plaiatifis  in  error. 

.  Pboudfit,  for  defendants. 
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In  an  equity  cause  in  which  Joseph  M.  Boardman^  next 
friend,  etc.,  was  the  complainant,  and  Gibbons  M.  Taylor 
and  Oharles  T.  Holmes,  as  trustee,  etc.,  were  defendants,  a 
final  decree  was  entered  up  against  the  said  Charles  T.,  as 
trustee, for  a  certain  sum  therein  named.  This  sum  waste 
be  collected  by  levy  of  execution  to  be  issued  on  the  said 
decree,  and  a  sale  of  the  property  described  in  the  deed 
executed  bv  the  said  Holmes,  as  trustee,  and  Mrs.  E.  A. 
Watkinsand  Georgia  A.  Holmes,  in  favor  of  the  said  Tay- 
lor, and  also  described  in  the  answer  and  cross-bill  of  the 
said  Taylor. 

In  pursuance  of  the  said  decree  an  execution  was  issued 
and  levied,  and  the  property  advertised  for  sale.  Whilst 
the  said  levy  and  advertisement  were  pending,  the  benefi- 
ciaries, to  whom  the  property  so  levied  on  and  charged  with 
said  debt  belonged,  sought  by  bill  to  enjoin  the  sale,  but 
which  at  the  hearing  was  refused  by  the  chancellor,  and 
the  sale  ordered  to  proceed.  At  the  same  time,  and  in 
the  same  hearing  it  was  <^  Ordered,  that  upon  a  sale  of 
said  property  by  the  sheriflF  under  said  Jl.  yjj.,  that  he  re- 
port the  same  to  the  chancellor  before  making  a  deed 
thereto,  for  confirmation,"  and  that  the  said  order  be  en- 
tered on  the  minutes  of  Bibb  superior  court. 

The  sheriff,  under  the  Jl.  fa.  and  order. aforesaid,  pro- 
ceeded to  sell  the  said  property  on  the  first  Juesday  in 
January,  1883,  when  it  was  knocked  off  to  one  K  L 
Henry,  at  the  sum  of  $2,500,  which  said  sale  the  chan- 
cellor refused  to  confirm,  because  of  the  inadequacy  of 
price  as  compared  with  the  actual   value  of  the  property. 

Upon  this  refusal  to  confirm  the  sale,  the  property  was 
re-advertised  to  be  sold  on  the  first  Tuesday  in  Febmaiy, 
1883,  when  it  was  re-sold  and  bought  by  Mrs.  A.  W.  Harrifl 
at  $3,325,  and  the  same  reported  to  the  chancellor  for  con- 
firmation. Mrs.  A.  £.  Watkins  and  Mrs.  Georgia  A. 
Holmes  appeared  before  the  chancellor  by  their  counsel, 
and  objected  to  the  confirmation  of  this  sale,  upon  the 
ground  that  the  property  was  worth  much  more  thanit 
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Dght.  They  furthermore  stated  that  they  had  then 
sent  in  court  Mr.  Edward  Huegueuin,  a  responsible 
Bon,  who  would  give  $4,000  for  the  property,  if  his 
>niey,  who  was  then  temporarily  absent,  would  say  that 
title  was  good.  Application  was  also  made  to  delay 
confinnation  of  the  sale  until  the  return  of  the  said 
jmey,  which  the  chancellor  refused.  By  consent,  the 
ncellor  heard  the  statement  of  the  sheriff,  which  was 
t  the  Bale  was  fairly  made,  well  attended,  and  that  Mr. 
Krard  Hueguenin  was  present,  but  did  not  bid.  The 
ncellor  then  confirmed  the  sale. 

t  is  charged  in  complainants'  bill  that,  at  the  first  sale 
the  sheriff,  an  arrangement  had  been  made  by  Holmes, 
trustee,  with  R.  L.  Henry,  to  attend,  buy  in  the  prop- 
F,  pay  the  money,  take  a  deed,  and  when  the  purchase 
ney  should  be  refunded  with  reasonable  interest,  and 
I  hundred  and  fifty  dollars  additional,  he  would  re-con- 
'  the  property  to  the  trustee.  And  further,  that  after 
confirmation  of  the  sale  to  Harris,  Hueguenin  gave 
rris  |4,500  for  the  property,  and  took  a  quit-claim  deed 
reto,  both  parties  having  notice  of  the  facta  set  out. 
The  bill  now  before  us  was  filed  to  set  aside  the  last 
;,  and  to  declare  the  first  a  legal  and  valid  sale  of  said 
perty,  and  that  it  passed  the  whole  title  to  the  pur- 
ser for  the  purposes  and  uses  aforesaid.  It  prays  an 
mction  against  Hueguenin  and  Harris's  taking  posses- 
1  under  the  last  sale,  and  the  cancellation  of  their  deeds. 
1  (•ham-pllnr  refused  the  injunction,  and  the  complain- 
;ase  to  this  court. 

n  of  law  presented  by  this  record  is, 
:ellor  had  the  authority  to  pass  the  order 
iff  to  report  the  sale  to  him  for  confirm- 
ras  made  under  an  execution  issued  upon 
up  by  the  chancellor,  and  specified  the 
1.  The  property  was  trust  property,  and 
reon  by  the  sheriff,  a  bill  was  filed  by  tlie 
ing  up  that  there  was  a  reversion  thereof 
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after  the  termination  of  the  life  estat 
injunction  against  the  sale  under  the  jt 
versionary  interest  should  be  declared  a 
injunction  was  refused,  but  with  the  sai 
same  subject-matter  before  the  chancell 
then  urged  upon  his  consideration  by  th< 
plaining,  and  by  the  consent  of  the  ot] 
in  this  record,  he  required  the  sale  of  I 
reported  to  him  for  confirmation  before 
The  notice  of  this  requirement  was  giv 
Henry,  the  purchaser,  bought  *ith  sue 
sale  under  a  decree  in  chancery,  althou] 
ecution,  there  is  no  question  of  the  pon 
ler  to  order  the  sheriff,  who  is  but  a  cc 
Aoc  to  execute  his  decrees,  to  report  bac 
firmation.  And  a  large  discretion  is 
passing  on  these  equity  sales.  In  this,  I 
order  that  the  sale  was  not  to  be  final 
confirmed.  Rorer  on  Judicial  Sales,  ps 
cited,  declares  that,  "  It  matters  not  that 
the  instrumentality  of  a  master,  comi 
functionarj',  appointed  by  the  court." 
if  a  sale  is  made  under  a  decree  which 
approved  by  the  court,  it  matters  not  tl 
who  makes  is  not  appointed  by  the  coui 
as  he  is  equally  bound,  and  the  confirmai 
saryasif  his  appointment  had  been  madi 
chancellor  for  that  purpose.  But  hov 
generally,  he,  in  legal  effect,  was  so  app< 
and  the  purchaser  bought  with  full  noti 
subject  to  confirmation.  He  has  no  right 
plain,  as  nothing  vested  in  him  until  the 
on  the  sale.  Nor  have  the  benefioiariei 
plain,  for  it  was  at  their  instance  and  f 
that  the  order  was  so  framed  when  the 
to  proceed. 
2.  Upon  the  question  of  fact  suhmitt* 
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and  charged  in  complainants'  bill,  he  does  not,  it  seems, 
find  them  satisfactorily  supported  by  the  proofs  offered. 
Nor  did  the  first  purchaser  consent  to  bind  himself  legally 
to  the  performance  of  the  bargain  alleged  to  have  been 
agreed  upon  at  the  sale,  and  as  claimed  by  complainants 
that  he  would.  So  that  the  refusal  of  the  injunction  not 
being  an  error  of  the  matters  of  law  set  up  in  the  bill,  and 
no  abuse  of  discretion  on  the  matter  of  fact  appertaining 
thereto,  it  must  be  affirmed. 
Judgment  affirmed. 


Cohen  &  Company  et  al  vs,  Morris  &  Company  et  al 

1.  Where  insolvent  debtors  have  made  an  assignment  for  the  benefit 
of  their  creditors,  setting  out  in  the  deed  of  assignment  the  names 
of  such  creditors  and  the  amounts  due  them,  the  persons  so  named 
are  cestui s  que  trust ^  and  although  they  may  not  be  preferred  credit- 
ors, they  are  interested  in  a  just  administration  of  the  trust,  and 
are  entitled  to  equitable  relief  in  case  of  mismanagement,  waste 
or  violation  of  the  trust  by  the  assignees. 

2.  If  a  trustee  mismanages  and  wastes  the  property  entrusted  to  him 
and  persists  in  so  doing,  injunction  and  appointment  of  a  receiver 
is  the  proper  remedy. 

(a.)  The  judgment  of  the  court  removing  one  of  the  assignees  charged 
to  be  in  full  complicity  with  the  debtors,  investing  the  other  with 
control  of  the  property  as  receiver,  and  requiring  a  small  bond  of 
him,  was  a  mild  use  of  discretion. 

3.  Though  a  creditor  may  not  have  reduced  his  claim  to  judgment^ 
yet  where  his  debtors,  who  are  insolvent  both  as  a  firm  and  indi- 
vidually, have  set  out  his  debt  and  the  amount  thereof  in  a  deed 
of  assignment  made  by  them,  and  the  debt  is  undisputed,  he  may 
assail  the  assignment  as  fraudulent,  and  may  seek  to  set  it  aside 
as  to  property  obtained  from  him  by  fraudulent  representations 
with  which  the  assignees  are  connected. 

(a.)  In  this  case  it  is  alleged  that  some  of  the  goods  covered  by  the 
assignment  were  never  sold  at  all,  but  were  delivered  to  the  as- 
signors for  inspection  and  a  selection  of  such  as  they  would  buy, 
and  a  recovery  of  these,  or  the  proceeds  thereof,  is  sought.  Under 
the  facts,  the  remedy  is  more  complete  in  equity  than  at  law. 

(6.)  Whether  on  the  final  hearing  complainants  can  both  attack  the 
assignment  as  fraudulent,  and  also  claim  under  it,  or  whether  they 
will  be   compelled  to  elect  between  these   two  rights,  is  not 
now  decided. 
March  18, 1888. 
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Debtor  and  Creditor.  Insolvency.  Ii^junction  and  Ke- 
ceiver.  Trusts.  Equity.  Fraud.  Before  Judge  B&ajt- 
HAM.    Floyd  County.     At  Chambers.    January  4, 1883. 

Morris  &  Company  and  other  creditors  of  Cohen  ft 
Company  filed  their  bill  against  the  debtors,  and  M.  A. 
Nevin  and  Z.  Zacharias,  as  assignees  of  such  debtors,  and 
certain  preferred  creditors  under  the  deed  of  assignment 
so  made.  The  bill  charged,  in  brief,  as  follows :  The  finn 
of  Cohen  &  Company  is  insolvent  and  neither  member 
thereof  is  solvent,  allowing  for  exemptions,  etc.  The  firm 
was  composed  of  M.  H.  Cohen  and  Abram  Zacharias.  On 
December  4, 1882,  they  fraudulently  executed  a  voluntary 
deed  of  assignment,  by  which  they  claimed  to  have  trans> 
ferred  all  of  the  firm  property  to  the  assignees  named  above, 
for  the  benefit  of  their  creditors,  certain  preferences  being 
given,  and  M.  A.  Nevin  being  the  first  preferred  creditor. 
Z.  Zacharias  is  a  brother  of  Abram  Zacharias  and  a  broth- 
er-in-law of  Cohen.  Before  the  failure,  he  was  nominally 
employed  by  the  firm,  but  complainants  believe  that  he 
was  really  a  partner.  By  the  terms  of  the  deed  of  assign- 
ment, the  assignees  were  directed  to  sell  and  dispose  of 
the  property,  collect  the  debts  and  convert  the  assets  into 
money.  J^roia  the  proceeds  they  were  first  to  pay  all  the 
expenses,  including  attorneys'  fees,  due  and  to  become  due 
by  Cohen  &  Company,  or  that  might  be  incurred  by  Nevin 
and  Zacharias  in  the  execution  of  the  trust.  Certain  cred- 
itors were  preferred,  and  their  claims  were  to  be  settled  as 
fast  "  as  the  money  may  be  realized."  Most  of  these  cred- 
itors are  non-residents,  and  the  validity  of  their  claims 
is  not  admitted.  The  assignees  are  rapidly  converting 
the  assets  into  money  in  a  wasteful  and  ruinous  manner 
and  at  prices  far  below  the  actual  value  thereof,  thus  ren- 
dering the  prospect  of  paying  unpreferred  creditors  very 
small.  The  assignees  have  allowed  the  members  of  the 
insolvent'  firm  to  remain  in  the  store  and  sell  and  receive 
the  proceeds  of  sale  as  before  the  a8signment>.    Yarioas 
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md  fraudulent  statenients  were  alleged  as  made  by 
ibtors  in  regard  to  their  solvency,  the  business  which 
lid,  the  amount  of  stock,  etc.,  on  the  faith  of  which 
ainantR  sold  them  goo<ls  shortly  before  the  assign- 
All  of  the  property  of  the  debtors  was  not  included 
assignment,  but  they  have  made  fraudulent  reser- 
a,  and  the  reservation  of  fees  due  and  to  becomo- 
ras  an  illegal  reservation  for  their  benefit.  Keither 
s  assignees  able  to  respond  to  a  legal  judgment  for 
ise  of  their  trust,  nor  are  they  solvent,  after  deduct- 
e  value  of  their  homesteads.  Two  necklaces  and 
lockets  were  shipped  by  one  of  complainants  to  de- 
its  for  the  purpose  of  making  a  selection  therefrom, 
Y  desired  to  purchase.  No  selection  was  made,ibut 
aperty  was  retained,  and  not  included  in  the  schedule. 
were  other  allegations  not  material  here.  The  as- 
!nt  attached  to  the  bill  shows  a  recognition  of  the 
of  complainants.  The  prayer  was  that  the  assign- 
ee declared  void  ;  that  complainants  have  judgment 
fir  claim;  that  a  receiver  be  appointed,  who  should 
iharge  of  the  assets  and  reduce  them  to  cash,  and 
le  proceeds  subject  to  the  order  of  the  chancellor; 
le  defendants  be  enjoined  from  intermeddling  with 
:ets,  and  for  subpoena.     Discovery  was  waived. 

nd  answered.  The  answers  de- 
audulent  representations,  reser- 
btor*,  waste  or  mismanagement 
I  other  substantial  grounds  of 
Nevin  alleged  that  he  was  not 
incy  was  immaterial  if  he  faith- 
which  he  proposed  to  do,  Z. 
^gation!^,  and  it  was  denied  that 
r  the  firm,  but  alleged  that  he 
t  times  to  assist  tliem.  It  was 
\bram  Zacharias  had  remained 
nation  as  to  cost  and  value  of 
were  familiar,  but  it  was  stated 


816  SUPREME  COURT  01 

rohen  ill  Compuir  a  at.  vt.  Uorrj 

that,  in  all  cases,  the  money  recei' 
had  been  paid  over  to  the  assignee; 
were  asserted  to  exist  bona  fide,  • 
whose  claim  was  alleged  to  be  for 
in  the  business  of  the  firm.  Th< 
claims  of  complainants.  On  the  si 
the  answer  of  Cohen  &  Company  i 
provided  for  the  payment  of  the 
ingthe  trust  out  of  the  assets.  In; 
the  answer  alleged  that  Cohen  & 
of  the  chains  and  returned  the  o 
ment,  and  that  this  was  done  hone 

On  the  hearing,  numerous  affida 
both  parties.  It  is  only  necessary 
of  those  on  behalf  of  complainan 
E.  J.  Zacharias  stated  that  he  had 
all  of  the  non-resident  preferred 
him  to  represent  them  in  connect! 
and  that  this  remark  was  made  ii 
Company  after  the  assignment,  ar 
acting  as  a  clerk  or  salesman,  if  w 

The  chancellor  removed  Z.  Zac 
assets  to  be  turned  over  to  Nevin, 
proceed  to  sell  the  property  for  cas! 
subject  to  the  order  of  court.  A 
required  of  him.  (The  claim  of  c 
to  more  than  this,  and  the  assets 
much.)  The  other  defendants  we 
fering  with  the  property.     Defend. 

Underwood  &  Row-ell,  for  plain 

Forsyth  &  Hoskinsos  ;  Listos  . 
yeb;  Hamilton  Yancey,  for  defen 

Jackson,  Chief  Justice. 

This  is  a  bill  filed  by  certain  crot 
pany  against  them  and  Zacharias  ani 
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■ 

-of  all  their  stock  of  goods,  etc.,  praying  that  the  assignees 
be  eigoined  from  proceeding  with  their  trust,  and  that  a 
receiver  be  appointed  to  take  charge  of  it,  etc. 

1.  The  complainants  are  not  judgment  creditors,  but 
they  are  cestuis  qui  trust  under  the  deed  of  assignment, 
and  in  the  schedule  of  creditors  their  names  appear,  and 
the  amount  of  their  respective  debts.  They  are  not  pre- 
ferred creditors,  but  interested  in  a  just  administration  of 
the  trust,  the  collection  of  assets,  and  the  appropriation 
thereof,  so  as  to  have  their  share,  if  anything  remains  after 
the  preferred  creditors  are  paid.  Equity  has  jurisdiction 
of  this  class  of  trusts  as  of  all  others.  In  Burrill  on  As- 
signments, 3d  ed.,  chapter  forty-four,  par.  491,  it  is  said 
that  if  the  assignee  be  remiss  in  collecting  and  rendering 
the  assets  available,  the  proceeding  is  by  bill  in  equity. 
And  the  same  principle  is  announced  in  2  Story  Eq.  Jur. 
§1047. 

Indeed  it  must  be  so  from  the  plainest  reasoning.  The 
creditors,  whether  preferred  or  otherwise,  if  named  in  the 
deed  of  assignment  are  cestuis  qui  trusty  and  the  assignees 
are  their  trustees.  Shall  these  trustees  abuse  their  trust 
with  impunity,  mismanage  and  waste  the  only  assets  to 
which  the  creditor  can  look  for  payment,  and  is  there  no 
remedy  for  those  in  whose  behalf  the  assignment  was 
made  ?  Gould  not  one  of  the  preferred  creditors  call  these 
trustees  to  account ;  and  if  so,  why  should  not  one  who, 
though  not  preferred,  is  interested  in  having  all  the  assets 
collected  and  protected,  that  he  may  get  a  part  of  what 
remains  after  the  preferred  creditors  are  paid  ?  But  it  is 
useless  to  press  argument  on  the  point,  as  this  court  has 
recognized  the  principle.  38  Ga,,  167,  170, 171.  It  is 
alleged  here  that  one  of  the  assignees  is  a  near  relative  of 
the  assignors,  and  has  been  clerk,  if  not  partner ;  that  both 
are  selling  the  goods  at  inadequate  prices ;  that  the  as- 
signors and  debtors  take  part  in  the  sales ;  and  that  the 
whole  management  is  contrary  to  right  and  wasteful  of 
the  assets  entrusted  to  them  for  the  benefit  of  complain- 
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ants ;  and  particularly  it  is  alleged  that  another  ZachariaSf. 
the  father  of  the  discharged  assignee,  and  of  one  of  the 
assignors  and  the  father-in-law  of  the  other,  is  the  attor- 
ney in  fact  of  the  non-resident  preferred  creditors,  and 
receives  and  sends  them,  beyond  jurisdiction  of  the  court, 
the  proceeds  as  fast  as  realized. 

2.  Have  these  complainants  the  right,  thus  being  prop- 
erly in  a  court  of  equity,  to  the  strong  equitable  interfer 
ence  by  injunction  and  receiver? 

Upon  principle,  it  would  seem  that  they  have.  If  a 
trustee  mismanages  the  property  entrusted  to  him,  and  is 
still  persisting  in  the  mismanagement  of  it,  he  ought  to  be 
stopped  in  some  way  from  such  mismanagement  How 
is  his  course  to  be  arrested  otherwise  than  by  a  writ  of  in- 
junction restraining  the  wasteful  and  illegal  conduct,  or 
by  a  change  of  the  trustee  by  appointing  a  receiver,  an 
officer  of  the  court,  to  take  charge  of  the  business  andman* 
age  all  under  the  supervision  of  chancery? 

If  the  court  of  chancery  may  interpose  at  all  with  the 
management,  it  is  quite  certain  that  the  court  below  exer- 
cised the  power  as  favorably  to  the  debtors  and  their  as- 
signees as  could  have  been  done.  The  order  complained  of 
removes  one  of  the  assignees  who  is  intimately  connected 
with  the  partners  and  charged  to  be  in  full  complicity 
with  them,  and  invests  the  other  with  the  full  control  of 
it,  appointing  him  receiver,  and  requiring  a  small  bond  in 
the  sum  of  twenty-five  hundred  dollars  from  him.  The  asset* 
are  much  larger,  the  debts  very  heavy,  the  debtors  insol- 
vent, the  assignee  removed  equally  so ;  and  the  order  ap- 
pears to  us  to  be  mild  and  discreet,  oppressive  to  nobodvt 
certainly  not  to  the  debtors  and  the  remaining  assignee 
appointed  receiver.  It  can  work  no  harm  to  any  one  in- 
terested, and  brings  the  whole  management  under  the  eye 
of  the  court  under  the  deed  of  assignment,  so  that  the 
court  may  see  that  it  is  judiciously  and  honestly  carried 
out  by  one  of  the  trustees,  who  is  merely  converted  into 
a  receiver  and  is,  in  fact,  a  trustee  still. 
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Before  made  receiver,  he  was  subject  as  trustee  to  equit- 
able supervision ;  now  he  becomes  a  quasi  oflScer  of  the 
■court,  and  is  subject  to  closer  scrutiny.  That  is  practically 
all  the  difference  between  the  two  characters  he  sustains 
to  the  cestuis  qui  trusty  and  this  change  became  absolutely 
necessary  to  do  equity.  Why  retain  the  bill  at  all,  if 
Die  proceeds  of  sale  go  beyond  the  jurisdiction  of  the 
court?  These  creditors  have  the  right  to  attack  the  bona 
fides  of  the  debts  of  those  preferred.  What  good  will  that 
do,  if  the  money  be  beyond  the  jurisdiction  of  the  court, 
and  they  have  it  ? 

3.  But  this  case,  we  think,  rests  upon  another  equity. 
The  deed  of  assignment  is  assailed  in  so  far  as  it  reserves, 
through  counsel  fees,  a  benefit  to  the  assignors,  and  because 
some  preferred  creditors  have  no  just  claims  ;  and  though 
these  complainants  are  not  judgment  creditors,  yet  they 
are  recognized  in  the  deed  as  creditors,  and  the  amount  of 
tlieir  debts  is  also  recognized  therein.  Their  names  ap- 
pear in  the  schedule,  and  the  amount  of  the  indebtedness 
of  the  debtors  to  them.  So  that,  the  amount  being 
acknowledged  by  the  debtors,  there  is  no  necessity  for  a 
judgment  to  fix  that  amount.  As  against  partners,  who  are 
insolvent  as  a  firm  and  individually,  a  general  creditor 
who  brings  a  bill  for  himself  and  all  who  choose  to  join, 
it  is  held  in  New  York,  may  have  the  remedy  by  injunc- 
tion and  receiver,  as  against  the  partners,  assignees,  and 
third  persons,  where  the  debt  is  undisputed,  and  the  deed 
is  assailed  as  made  to  hinder  and  delay  creditors.  10  How. 
Pr.  R,  225,  461 ;  15  lb.,  395 ;  9  Ab.  Pr.  R,  127. 

Besides,  in  the  case  at  bar,  it  is  alleged  and  proved  by 
affidavits  that  as  late  as  November,  1882,  goods  were  sold  by 
these  complainants  or  some  of  them  on  representations  of 
solvency  by  this  firm ;  that  these  representations  were  dis- 
tinct as  to  the  amount  of  indebtedness  and  the  value  of 
their  property,  and  were  false,  and  fraudulently  designed 
to  procure  the  goods  of  these  creditors  without  paying  for 
them ;  and  the  assignees  are  charged  with  complicity  in 
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this  matter;  and  thus  no  title  passe 
bring  the  case  within  the  rulini 
Cohen  <&  Company,  42  Ga.,  46,  am 

Indeed,  in  respect  to  some  of  tl 
eiry,  etc.,  it  is  alleged  that  the  g 
delivered  for  inspection  and  eelecl 
Buch  as  they  would  buy,  and  these 
bill  appended ;  so  that  they  can  b 
account  of  sales  and  what  is  sold  1 
We  think  that,  under  an  assignm< 
partners  possess ;  all  their  stock  on 
of  December,  less  than  a  month  af 
of  the  goods  of  complainants ;  the 
character  of  goods  sold  are  sufficien 
them,  if  the  assignors  and  assigni 
business  properly  and  kept  such 
have  kept. 

It  is  true  that  in  the  case  in  56  < 
that,  where  goods  were  bo  sold,  then 
case  the  title  was  not  attacked,  bat 
Here  the  title  is  attacked  because 
which  vitiated  and  annulled  the 
the  facts,  and  in  some  instances 
explicitly  denied,  and  it  is  declare< 
goods  were  merely  delivered  for  it 
future  purchase.  And  though  no 
asked  for  in  the  first  class  of  debts,  t 
yet  that  is  the  necessary  resultofth 
prayers  for  such  relief  as  equity  ca 
econd  class,where  no  sale  at  all  was 
for  inspection  merely,  with  a  vie\ 
course  no  title  passed,  and  those 
of  the  complainants  still,  and  the 
proceeds,  if  sold,  would  seem  to  be 
and  to  account  for  them,  if  on  ha 
BolJ  by  the  assignees,  this  procei 
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lerfect  a  remedy,  under  the  facts  brought  out  in  tt 
^nce,  than  any  remedy  at  law. 
in  66  Ga.,  427,  there  was  no  allegation  or  proof 
af  any  sort  in  the  complainants  before  the  chancelli 
p.  429  of  opinion);  and  thus  in  that  case,  while  tl 
OD  ehowB  equity  in  the  bill,  p.  430,  the  injunctic 
lenied. 

erefore,  we  are  led  to  the  ccnclnsion,  afler  mnch  d 
ition,  that  this  case  comes  within  the  spirit  of  the  ai 
ations  of  this  court  in  42  Ga.,  supra,  and  57  Ih.,  24' 
>8  lb.,  60. 

e  are  aware  that  there  are  some  adjudicntions  in  othi 

3  to  the  efTect  that  creditors  cannot  attack  an  assigi 

as  fraudulent  and  void,  and  at  the  same  time  clai; 

r  it  and  call  on  the  assignees  to  account  to  them ;  ar 

ips,  on  the  final  hearing  of  this  case,  it  may  be  nece 

to  confine  complainants  to  the  one  or  the  other  of  tl 

tspects  of  the  bill  and  depositions,  either  to  a  squai 

k  on  the  deed  of  as-^iiinment,  or  to  the  equitable  righ 

e  creditors  for  a  sir!ct  accounting  under  it.    On  tl 

ion  before  us,  however,  the  iiyunction  and  receivi 

the  cautious   and   prudent  order  of  the   chancelli 

on, — the  affirmance  or  reversal  of  that  order  alone,- 

1  is  the  sole  question  for  adjudication  now,  it  is  ui 

isary  to  enter  upon  this  double  aspect  of  the  bill ;  an 

unmee  nn  nniiiiiiif  thepcon.     The  chancellor,  on  th; 

ibtless  give  such  direction   to  the  ii 

Its  of  the  parties,  when  all  the  fac 

lall  require,  acconling  to  the  princ 

practice  in  conrts  of  chancery. 

general  subject,  Burrell  on  Assip 

165,  469;  3  Wis.,  367  ;  30  Mo.,  56] 

m  Tnisfs,  ^^S17,  818  ;  9  N.  Y.  17( 

17,  40S.  40H,  459,  460 ;  11  Md.,  37i 

11 ;  10  //,.,  273. 
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[After  this  case  was  argued,  but  before  the  declBlon  was  announced,  Crawford,  J., 
died,  and  Blandford,  J.,  was  elected  to  succeed  him.] 

1.  The  plea  of  the  general  issue  having  been  filed  at  the  first  term, 
to  a  suit  on  two  promissory  notes,  pleas  that  both  notes  were 
given  for  the  same  consideration,  the  last  being  given  on  the  rep- 
resentation  that  the  first  was  lost,  failure  of  consideration,  minor- 
ity and  coverture,  may  be  added  by  way  of  amendment. 

2.  A  promissory  note  payable  to  order,  which  stated  that  it  was  giren 
for  a  buggy  and  harness,  ''upon  the  distinct  understanding  that 
the  title  was  not  to  pass  *'  until  paid  for  in  full,  was  negotiable. 

(a,)  In  the  hands  of  a  bona  fide  holder  for  value  before  due  and  with- 
out notice,  no  defences  could  be  set  up  to  a  suit  thereon,  except 
non  est  factum,  gambling  or  immoral  and  illegal  consideration,  or 
fraud  in  its  procurement. 

(6.)  A  promissory  bote  given  for  a  buggy  and  harness,  being  absolute 
on  its  face,  a  reservation  therein  of  title  by  the  payee  until  full 
payment  was  not  sufficient  to  put  an  endorsee  for  value,  before 
due,  on  notice  of  any  defence  by  the  maker. 

3.  The  plea  of  infancy  goes  to  the  capacity  to  contract,  and  a  bona 
fide  holder  before  due  and  without  notice  is  not  protected  there- 
from. 

(a.)  A  buggy  not  being  an  article  of  necessity  to  an  infant,  no  recov- 
ery could  be  had  against  him  on  a  note  given  therefor. 

(h.)  Were  it  otherwise,  could  he  be  made  to  pay  its  value  to  any  one 
but  him  with  whom  he  contracted?    Quxre. 

(c.)  That  a  minor  is  employed  as  a  clerk,  is  not  such  a  businesfl  as 
would  render  him  resx>onsible  for  his  contracts  under  section  2733 
of  -the  Code.  Were  this  not  so,  no  connection  is  shown  between 
the  purchase  of  a  buggy  and  the  business  of  clerking. 

4.  By  the  common  law  a  married  woman  could  not  make  a  note  at 
all ;  nor  could  she  ratify  it  during  coverture,  or  afterwards,  except 
on  a  new  consideration. 

(a.)  In  this  state  the  wife  is  a,  feme  boU  as  to  her  own  property,  and 
may  contract,  except  to  bind  her  separate  estate  by  any  contract 
of  suretyship,  or  to  assume  the  debt  of  her  husband,  or  to  pay  the 
same  by  any  sale  of  her  separate  estate  to  his  creditor. 

(6.)  AVliile  a  married  woman  cannot  legally  become  a  security  for 
another's  debt,  yet  where  she  has  signed  a  negotiable  note  with 
another,  as  a  joint  ipaker,  for  the  purpose  of  securing  the  debt  of 
the  latter,  and  it  has  been  transferred  to  a  bona  fide  purchaser 
for  value  before  due  and  without  notice,  it  is  valid,  and  binds  her. 

August  27, 18^3. 
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Linendment.  Pleading.  I'l-oniissorj'  Notes.  CoDtract^;. 
»nts.  Married  Women.  Notice.  Before  Judge  EvE. 
•,•  Court  of  Richmond  County.    January  Term,  1883. 

ieported  in  the  decision. 

\  H.  Miller,  for  plaintiff  in  error. 

i".  W.  Capehs,  Jr. ;  Harper  &  Brother,  for  defendants. 

;ksos.  Chief  Justice. 

rhe  plaintiff  brouglit  suit  on  the  two  following  notes : 
150.00  Arc.csTA,  Ga.,  August  Cth,  1881. 

On  the  first  of  November,  we  promise  to  pay  to  C.  Toler,  or  order 
hundred  and  fifty  tlolUre,  at  either  bank  In  the  city  ot  Augusta 
,  for  one  end-spring  top  buggy  and  harness  this  day  delivered  ti 
.  upon  the  distinct  uuderetaiiding  that  the  title  was  not  to  pans  t< 
until  paid  for  in  full,  and  he  is  authorized  to  take  possession  o 
le  at  any  time  until  fully  paid. 

H.    M.  SiMPKlNS, 
M.    L.    Sl.WPKISB." 

Indorsed,  "C.  Toler." 

150.00  AuGisTA,  Ga.,  August  25,  1881. 

Sixty  days  after  date,  I  promise  to  pay  C.  Toler,  or  order,  onehun 
d  and  flfty  dollarH,  at  either  bank  in  the  city  of  Augusta.  Ga.,  fo 
1  end-spring  top  buggy,  harneas,  whip  and  mat,  tliis  day  deliverti 
me.  upon  the  distinct  uui'erstanding  that  the  title  was  not  W  pas 

ill,  and  he  is  authorized  to  take  possession  s. 

fully  paid  for. 

H,    M.  SlMPKCNS, 
M.    L.    SlMPKlNB." 

orsee  for  value  before  the  maturity  < 
lem  as  collateral  for  a  debt  due  him  b, 
Tence  is  that  the  notes  are  not  negc 
Ml*  the  equities  between  the  origina 
holder  for  value  before  due ;  that  hot 
jr  the  same  consideration,  the  last  i 
1  the  representation  of  the  payee  th- 
;  that  the  consideration  had  failed,  i 
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that  the  payee  had  taken  back  the  buggy,  under  the  terms  t 
Ihe  contract  on  the  face  of  the  notes  ;  that  one  of  the  d( 
fendants  is  a  minor  and  the  other  surety  only,  and  a  mai 
riecl  woman,  and  neither,  therefore,  liable  to  pay  the  debt 

1 .  These  defences  were  set  up  by  pleas  at  the  trial  term 
the  general  issue  having  been  filed  at 

])laintiff  objected  to  them  for  that  reasc 
They  were  in  time,  as  amendments  to  t 
eral  issue. 

2.  The  notes  are  negotiable.  It  wa 
case  was  here  before,*  and  our  statute : 
subject.  The  Code,  section  2776,  decla 
tract  in  writing  for  the  payment  of  rai 
of  property,  •  •  is  negotiable  by  indo 
assignment,  in  the  same  manner  as  bil 
promissory  notes."  These  notes  were 
the  order  of  Toler,  and  when  indorsed 
the  plainlifT,  the  title  passed  to  him,  ar 
other  promissory  notes  would  in  his  I 
value  before  due.  The  only  defences 
up  to  them,  then,  are  prescribed  in  i 
2785  de-'lares  that  "iUe  boiuijidehoiie 
draft,  or  promissory  note,  or  other  neg 
who  receives  the  same  before  it  is  due, 
of  any  defect  or  defence,  shall  be  prol 
fences  set  up  by  the  maker,  acceptor 
the  following:  1.  Non  est  factum;  2. 
m6ral  and  illegal  consideration  ;  3.  Fi 
ment," 

Is  there  notice  here  to  affect  this  ho 
tended,  except  what  appears  on  the  fact 
That  only  affects  a  reser^'ation  of  title 
the  note  is  paid.  It  reserves  a  right  t 
lo  the  makers.  Tliey  bind  themselves  I 
maturity,  in  any  event.  Here8er\-esfl 
as  asecurity  until  all  that  becomes  d 

•M  tfa,77».    (Rep.) 
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ervation  puts  no  purchaser  of  the  negotiable  instnimeii 
notice  of  any  sort  of  defence  to  it,  for  none  is  hinted  s 
the  paper.  3  Ktll>/,  93;  3  lb.,  47;  22  Ga.,  246;  2 
,  225  ;  61  lb.,  208. 

I.  But  is  not  the  plea  of  infancy  good?  The  honajic 
der  is  not  protected  against  that  plea.  It  is  incapacit 
xintract.  I  Parsons  on  Bills  and  Notes,  p.  276;  als 
67  n.  F.,  and  cases  cited.  Code,  3739.  This  rule  ( 
nmon  law  and  of  the  Code,  has  not  been  varied  b 
tute,  or  by  any  change  of  the  law  as  to  infants,  by  an 
;ision  of  this  court. 

rhe  consideration  of  the  note  is  a  buggy;  not  an  articl 
necessity  to  an  infant.  Therefore,  he  is  not  bound  1 
f  even  the  value  of  the  note,  under  section  2731  of  tli 
de,  even  if  he  could  be  made  to  pay  it  at  all  to  any  on 
t  him  with  whom  he  contracted  for  the  necessaries.  1 
hnson,  33;  10  Metcalf,  387. 

Nor  is  he  liable  under  section  2733  of  the  Code,  whic 
acta :  "  If  an  infant,  by  permission  of  his  parent  or  gua 
in,  or  by  permission  of  law,  practices  any  profession  ( 
de,  or  engages  in  any  business  as  an  adult,  he  shall  I 
and  for  all  contracts  connected  with  such  professioi 
de  or  business."  He  was  a  mere  clerk ;  therefore,  I: 
■a  practicing  no  trade  or  protession,  and  hardly  carryir 
any  business  as  an  adult,  in  the  sense  of  the  statut 
.at  sense  is  an  engagement  in  business  for  himself;  m 
3  mere  fact  that  he  is  hired  to  clerk  for  others.  Bi 
en  if  clerking  were  a  business  of  his  own,  in  the  sen; 
this  section  of  the  Code,  we  do  not  see  the  connectic 
tween  a  buggy  and  the  business  of  clerking;  and  ti 
Ltute  makes  him  liable  for  "contracts  connected  wil 
ch  profession,  trade  or  business."  No  proof  is  in  tl 
:ord  that  he  used  the  buggy,  or  bought  the  buggy  to  us 
the  business  of  clerking. 

For  these  reasons,  we  think  it  clear  that  the  judgment 
e  court  below  is  right  so  far  as  respects  the  infant, 
4.  Is  it  right  in  sustaining  the  plea  of  the  mother  th 


326  SUPREME  COURT  OF  GEORGIA. 

Howard  v*  Simpkiiu  et  al. 

she  signed  the  note  as  surety  for  her  son,  and  being  a  mar- 
ried woman,  it  is  void  as  to  her. 

By  the  common  law,  she  could  not  make  the  note  at  all. 
1  Parsons  on  Bills  and  Notes,  p.  276  ;  also  p.  79,  and  cases 
<;ited.  And  because  of  her  incapacity  to  make  it,  she 
would  stand  exactly  like  the  infant :  nay,  in  better  condi- 
tion to  defend,  because  she  could  not  ratify  at  all  during 
the  coverture,  or  after  its  termination,  except  on  a  new 
^consideration.  2  B.  &  Ad.,  811;  8  A.  &  E.  467;  2 
Sand.,  311 ;  6  Ala.,  737.  In  this  state,  even  before  the 
act  of  1866  and  subsequent  constitutional  and  legislative 
enactments,  tending  to  make  her  a  feme  sole,  she  could 
bind  her  unincumbered  separate  estate  by  promissory 
note.  32  Ga.,  604,  606;  39  /J.,  41. 

But  the  law  in  regard  to  a  married  woman,  and  all  her 
rights  and  disabilities,  has  undergone  a  complete  revolu- 
tion in  this  state  since  the  act  of  1866,  which,  in  fact  and 
sm  to  all  her  property,  makes  her  a  fem-e  sole,  almost  in 
^very  respect  as  if  she  never  had  been  married,  so  far  as 
property  is  concerned.  Code,  1754.  And  this  enactment 
is  now  part  of  the  constitution.  Code  5087.  "  All  prop- 
-erty  of  the  wife  at  the  time  of  the  marriage,  and  all  prop- 
-erty  given  to,  inherited  or  acquired  by  her,  shall  remain 
her  separate  property  and  not  be  liable  for  the  debts  of 
Jier  husband,"  is  now  the  sweeping  provision  of  our  funda- 
mental law. 

Still,  by  virtue  of  section  1783  of  the  Code,  it  is  insisted 
•by  defendant  in  error  that  she  cannot  become  surety  for 
anybody.  That  section  is :  '^  The  wife  is  a  feme  sole,  unless 
•controlled  by  the  settlement.  Every  restriction  upon  her 
power  in  it  must  be  complied  with ;  but  while  the  wife 
may  contract,  she  cannot  bind  her  separate  estate  by  any 
contract  of  suretyship,  nor  by  any  assumption  of  the  debts 
of  her  husband,  and  any  sale  of  her  separate  estate,  made 
to  a  creditor  of  her  husband,  in  extinguishment  of  hi^ 
<3ebts,  shall  be  absolutely  void." 

Under  this  section,  construed  in  connection  with  the  act 
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S66  and  the  constitution,  in  pari  materia,  it  has  bee 
I  by  this  court  that  she  cannot  become  a  surety  no\ 
ause  the  effect  of  the  act  of  1 866,  and  of  the  constiti 
lal  provision,  is  simply  to  make  all  her  acquisitions  < 
perty  her  separate  estate,  and  they  all  stand  on  t\ 
te  footing  as  a  separate  estate,  settled  without  restrictioi 
her  powers  in  the  face  of  the  settlement;  and  by  tl 
le,  section  1783,  even  when  a  settlement  was  unn 
cted,  she  could  not  become  surety  at  all. 
'he  question  then  recurs,  how  is  a  bona  fide  hold( 
cted  by  her  plea  that  she  signed  the  note  as  surety  \  \ 

nullity  as  to  him,  or  can  he  collect  it  from  her  out  < 

own  property?  In  the  case  o{  Perkins  vs.  Rowlam 
ided  at  the  September  term,  1882,*  this  court  held  tlia 
hile  a  wife  cannot  legally  assume  a  debt  of  her  hu 
id,  yet  where  she  has  given  a  negotiable  note  for  h 
t,  and  it  has  been  transferred  to  a  bona  fide  purehast 

value  before  due.  and  without  notice,  it  is  valid  an 
ds  her.  Therefore,  when  suit  was  brought  by  a  thir 
ty,  to  whom  such  a  note  had  been  transferred,  to  fon 
ie  a  mortgage  given  to  secure  it,  a  plea  to  tlie  effect  thi 

note  was  given  by  the  wife  for  the  debt  of  her  husbani 

which  did  not  allege  that  the  plaintiff  had  received  th 
e  after  maturity,  or  with  notice,  was  fatally  defective. 
!'he  principle  there  decided,  we  think,  covers  the  poir 
7  under  consideration  here.     By  the  Code,  section  178; 

contract  of  the  wife  to  pay  the  debt  of  the  husbanc 
I  the  sale  of  her  property  to  that  end,  is  as  illegal  an 
i  as  is  any  contract  of  suretyship  made  by  her.  I 
n,  a  negotiable  note,  given  by  her  to   pay  the  debt  ( 

husband,  be  good  in  tlie  hands  of  a  hnnn  fi-da  holde 
f  is  not  a  negotiable  note,  given  by  her  to  secure  th 
it  of  her  son,  equally  good  in  the  hands  of  an  innocei 
der?  We  fail  to  see  any  distinction  between  the  tw 
Bs.  By  the  common  law,  let  it  be  borne  in  mind, 
rried  woman  could  not  make  a  negotiable  note.  By  th 
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laws  of  Georgia  now,  she  may  make  such  a  paper,  bnt  not 
to  pay  her  husband's  debt,  or  as  surety  for  another.    Inas- 
much as  she  may  make  it  and  put  it  in  circulation  without 
regard  to  her  coverture  under  the  laws  of  this  state,  when 
she  does  so  put  it  in  circulation  and  makes  it  negotiable, 
payable  at  any  bank  in  Augusta,  to  the  order  of  the  payee, 
who  indorses  it  to  the  plaintiff,  before  due,  the  plaintiffs 
taking  it  for  value,  as  collateral  security  for  money  loaned, 
is  legally  entitled  to  recover  the  amount  of  the  notes  from 
her  estate,  if  she  has  any  which  can  be  reached  by  a  com- 
mon law  judgment.     She  put  in  circulation  a  bankable, 
negotiable  paper,  not  as  surety,  but  as  joint  maker,  and 
between  loss  by  herself  and  an  innocent  holder  of  this  pa- 
per, justice,  as  well  as  law,  would  put  the  loss  occasioned 
by  the  default  or  rascality  of  the  payee  on  her,  rather 
than  on  him. 

To  show  how  far  this  court,  in  its  construction  of  the 
woman's  law  of  1866,  has  untied  her  hands  and  freed  her 
from  the  conjugal  merger  in  the  husband,  see  44  ^a., 
541-3;  48  /J.,  554,  561 ;  39  /*.,  41;  51  lb.,  147;  55  Ih., 
406-9;  56  lb.,  344;  61  lb.,  612  ;  62  /J.,  733 ;  65  Ib.j  571. 

Judgment  reversed. 


Edwards  et  al.  vs.  EaLPATRicE,  administrator,  et  oL 

1.  Bills  in  equity,  except  in  cases  of  injunctions  to  stay  pending  pro- 
ceedings, must  be  filed  in  the  county  of  the  residence  of  one  of 
the  defendants,  against  whom  a  substantial  relief  is  prayed. 

(a.)  In  cases  of  collusion  between  one  holding  land  which  equitably 
belongs  to  an  estate  and  the  administrator,  on  account  of  which 
the  latter  refuses  to  sue,  heirs  and  creditors  may  sue  in  their  own 
names ;  but  this  right  of  action  exists  in  the  same  manner  and  to 
the  same  extent  only  as  it  does  in  the  administrator.  The  refusal 
of  the  administrator  will  not  suffice  to  change  the  venue. 

2.  Where  one,  for  the  purpose  of  defrauding  creditors,  entered  into 
an  agreement  with  another  to  have  his  property  transferred  to  such 
other  person,  with  an  agreement  that  the  latter  should  reconvey 
to  him  after  litigation  should  have  terminated  and  the  amount  paid 
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:iotild  be  refunded,  equity  will  uot  aid  such  debtor  to  recover  tl 
roperty;  norhavehisheirsanyhigherright,  after  bie death,  tbi 
e  would  have  had  in  his  lifetiioe. 

LprU  U,  IWS. 

Equity.  Jurisdiction.  Administrators  and  Esecutot 
ie.  Fraud.  Before  Judge  Lawson.  Jones  Superii 
irt    October  Terra,  1882. 

Reported  in  the  decision. 

I.  v.  Habdeman;  Lasiek  &  Anderson,  for  plaintii 
iiTor. 

^.  D.  Haiimond  ;  BiLLtn>s  &  Hardeman  ;  L.  E.  Blec 
,  for  defendants. 

AWFORD,  Justice. 

rhis  bill  is  filed  by  Annie  M.  Edwards,  for  herself  ai 

the  next  friend  of  her  minor  child,  Annie  M.  Johnso 

linst  Wm.  G.  Kilpatrick  as  administrator  of  Wm.  Joh 

I,  deceased,  of  the  county  of  Jones,  and  Wm.  H.  Hea 

the  county  of  Monroe.    The  complainant,  Annie  1 

wards,  was  the  wife,  and  Annie  M.  Johnson  the  chil 

the  deceased  intestate.    This  bill  is  filed  to  recover  ce 

n  lands  which  formerly  belonged  to  the  said  Wm,  Joh 

I,  and  which  were  sold  under  an  execution  against  hi 

1873,  and  bought  by  the  defendant,  Wm.  H.  Head. 

rhe  allegations  in  the  bill  which  are  necessary  to  co 

er  in  ruling  the  case  are,  substantially,  that  about  t] 

this  land,  there  was  pending  in  tl 

nes  county  a  rule  to  foreclose  a  moi 

the  said  Johnson,  the  mortgagor,  w 

of  this  pi-oceediiig  to  foreclose  tl 

md  of  the  fact  that  the  said  Johns< 

,d  unable  to  raise  the  necessary  fuii' 

vhich  had  been  levied  upon  the  Ian 

trust  and  confidence  in  tite  said  Wi 
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H.  Head,  who  was  his  son-in-law,  it  was  agreed  betweea 
them  that  the  land  should  be  sold  at  sherilTs  sale,  and  that 
the  defendant,  Head,  should  buy  it  in,  and  take  title:^ 
thereto  to  himself,  in  order  to  defeat  a  recovery  upon  the 
mortgage  then  being  foreclosed  against  the  said  land. 
And  it  was  further  agreed  between  them,  that  pending  the 
said  litigation  and  afterwards,  the  said  Head  w^as  to  have 
and  receive  the  rents,  issues  and  profits  arising  from  the 
said  land,  until  he  should  be  reimbursed  all  amounts  paid 
out  by  reason  of  the  said  sale,  as  well  as  whatsoever  he 
might  thereafter  liave  to  pay  out,  on  account  of  any  recov- 
ery had  by  the  foreclosure  of  tlie  mortgage  or  otherwise. 
That  after  receiving  an  amount  from  the  said  lands  suflS- 
cient  to  repay  all  the  advances,  with  legal  interest  thereon^ 
then  the  said  Head  was  to  reconvev  the  said  lands  to  the 
said  Johnson.  That  he  has  received  from  the  said  lands 
largely  more  than  sufficient  to  pay  all  the  advances  made 
by  him  for  the  said  Johnson.  That  the  said  Johnson  died 
in  1875,  and  the  said  Head  has  refused  to  account  for  the 
same,  and  has  taken  charge  of  the  said  lands  as  against  the 
administrator  and  the  rights  of  the  complainant  as  to 
dower,  or  any  other  interest  she  might  liave,  or  that  the 
daughter  of  the  said  Wm.  Johnson  might  be  entitled  to  in 
the  said  land ;  not  only  refusing  to  reconvey,  but  asserting 
title  in  himself,  although  he  has  paid  out  but  a  fractional 
part  of  the  value  thereof.  That  he  refuses  to  turn  over 
the  said  land  to  the  administrator,  that  it  may  be  admin- 
istered as  the  property  of  the  said  Johnson,  which  is  a 
fraud,  both  upon  the  estate  of  the  said  Johnson  and  the 
complainants.  The  prayei  of  the  said  complainants  is, 
that  the  said  defendant.  Head,  be  compelled  to  account 
for  all  the  rents,  issues  and  profits  arising  out  of  the  said 
land,  and  to  answer  as  to  the  amount  paid  out  in  and  about 
the  several  matters  to  which  reference  has  been  made ; 
that  the  sherifPs  deed  be  delivered  up  for  cancellation,  and 
the  land  revert  and  be  vested  in  the  estate  of  Johnson  for 
administration;    that   Kilpatrick,   the  administrator,  be 
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ized  and  required  to  administer  the  same,  allowing, 
nplainant  her  dower  or  child's  part,  and  the  balance 
dministered  for  the  benefitof  the  heirs  and  creditors. 
re  were  amendments  offered  and  allowed  to  the  said 
it  nothing  material  or  necessary  to  be  stated,  in  the 
■e  take  of  the  ease,  except  that  discovery  was  waived 
general  charge  of  collusion  between  the  adminis- 
and  the  said  Wm.  H.  Head,  and  the  refusal  of  the 
istrator,  Kilpatrick,  to  sue. 

his  bill  the  defendant.  Head,  filed  a  demurrer  upon 
ounds : 

That  there  was  no  equity  in  the  bill. 
Because   there   was   no   substantial  relief  prayed 
t  Wm.  G.  Kilpatrick,  the  administrator. 
That  Head  resides  in  the  county  of  Monroe,  state 
jrgia,  and  complainant  has  no  right  to  maintain  hei 
;ainst  him  in  the  county  of  Jones. 
Because  there  is  no  adequate  and  sufficient  consid- 
1  to  support  the  contract  or  agreement  set  forth  in 
11,  and  the  same  is  illegal  and  without  equity  to  sup- 
t. 

;r  argument  had  on  the  demurrer,  it  was  sustained 
I  court,  and  the  bill  dismissed.     This  judgment  we 
o  be  correct,  if  not  under  the  first,  certainly  upon 
icoud,  third  and  fourth  grounds  of  the  demurrer, 
hich  may  be  considered  under  two  heads, 
'he  first,  the  want  of  jurisdiction  over  the  defendant, 
and  the  second,  tiie  illegality  of  the  contract  relied 
)y  the  complainant  for  a  decree  in  her  favor.     That 
Is,  except  in  cases  of  injunctions  to  stay  pending 
iled  in  the  county  of  the  residence 
t«,  against  whom  a  substantial  relief 
Mth  by  the  constitution  and  the  law. 
s  bill  in  this  case  discloees  no  such 
jd  against  Kilpatrick,  the  adminis- 
tfl  justify  a  change  of  venue  as  to- 
in  the  bill.      34    ^a-,  523. 
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It  is  shown  that  the  title  to  the  land  in  question  was  in 
Head  two  years  before  the  death  of  the  intestate,  and  that 
he  was  in  the  possession  thereof,  exercising  all  the  acts  of 
ownership  over  it. 

But  it  is  alleged  that  the  estate  of  the  said  Wm.  John- 
son has  the  equitable  right  to  the  same,  and  that  there  is 
collusion  between  the  administrator  of  Johnson  and  the 
defendant,  Head,  and  that  application  has  been  made  to 
him  to  sue,  and  that  he  has  refused  to  institute  proceed- 
ings for  the  recovery  of  this  property.  Upon  such  an 
allegation,  it  has  been  held  by  this  court  that  the  heirs  and 
creditors  are  authorized  to  commence  proceedings  in  their 
own  names  for  that  purpose.  Whilst  this  right  exists,  it 
must,  of  course,  exist  in  the  same  manner,  and  to  the  same 
extent  only  that  it  does  in  the  administrator.  If,  then,  he 
had  brought  suit  against  Head,  his  co-defendant,  it  must 
have  been  brought  in  the  county  of  his  residence,  and  there 
only. 

The  allegation  in  complainants'  bill  of  the  refusal  of  the 
administrator  to  sue  is  sufficient  to  authorize  the  suit  to  be 
brought  by  them,  but  not  such  as  to  authorize  it  to  have 
been  brought  by  them  in  the  county  of  Jones. 

2.  We  think  that  the  allegation  made  in  complainants' 
bill,  touching  the  contract  between  the  defendant.  Head, 
and  the  intestate,  is  such  a  one  as  cannot  be  invoked  in 
aid  of  any  right  which  might  have  existed  under  it.  These 
complainants  can  have  no  higher  equity  in  this  land  than 
the  deceased  had,  and  if  he  were  the  complainant,  we 
hardly  think  that  it  would  be  seriously  contended  that  he 
could  be  heard  to  maintain  such  a  cause  in  a  court  of 
equity. 

It  is  clearly  and  distinctly  alleged  by  the  complainant* 
that  the  contract  between  the  deceased  intestate  and  the 
defendant,  Head,  was  made  to  defeat  a  recovery  upon  the 
mortgage  then  being  foreclosed  against  the  said  intestate, 
and  on  the  very  land  sued  for  in  this  bill.  This,  then,  be- 
ing a  part  of  the  mala  fides  complained  of  against  the 
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idant,  and  the  foundation  of  the  complainants'  equit 
;s  the  case  within  the  ruling  of  Peacock  vs.  Terry, 
137.  It  was  there  held,  that  "A  complainant  wl 
cipates  with  the  defendant  in  an  act  by  the  defenda: 
h  ia  in  violation  of  the  laws  of  the  land,  is  not  eni 
to  relief  in  a  court  of  equity  against  the  consequeiiC' 
!hact."  And  also  within  the  decision  of  Crosby  vs.  L 
Tenreid,  19  Ga.,  290,  in  which  the  court  said :  "  A., 
ud  his  creditors,  transfers  his  property  to  B.  and  die 
dministrator  files  a  bill  against  B.  to  get  possession 
roperf  y,  that  he  may,  with  it,  pay  the  creditors :  Hel 
there  is  no  equity  in  the  bill." 
as  complainants  allege,  this  contract  was  made  • 
it  a  recovery  upon  the  morlyage,  by  the  intestate  ai 
efendant.  Head,  neither  he  in  his  lifetime,  nor  h 
,  executors  or  administrators  after  his  death,  can  1 
I  in  a  court  of  equity  to  set  it  aside. 
B  think  that  the  judge  committed  no  error,  therefor 
staining  the  demurrer, 
dgment  affirmed. 


MosBLT  et  al.  vs.  Carr  et  al,  administrators. 

labliah  *  lost  will,  tlie  law  requires  tbat  a  copy  of  the  aatr 

iirly  proved  to  be  such  by  tlie  subscribing  witneBsea  uid  oth 

dence,  shall  be  produced,  before  it  ia  admitted  to  probate  a; 

ord  in  lieu  of  the  original.     The  probate  can  only  be  made 

ibates  are  made  in  solemn  form.     Where  one  of  the  witnesf 

,_„  ...  ,^ni.. .«  iiig  execution  of  the  will,  or  denies  the  san 

not  enjoin  the  administration  of  the  estate 

pounder  an  opportunity  to  test  the  menK 

ii  witness. 

Equity.     Injunction.     Before  Jud 
inty.  At  Chambers.  January  »,18t 
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Mosely  et  ak  vb,  Carr  ef  aL,  adxninistraton. 

The  following  extract  from  the  decision  of  Judge  Sim- 
mons sufficiently  reports  the  case :  '^  The  bill  alleges  that 
one  W.  A.  Evans  died,  leaving  a  will,  by  which  he  gave  to 
the  complainants  all  of  his  property;  that  the  will 
has  been  lost  or  destroyed;  that  he  is  seeking  to 
establish  a  copy  of  the  will  in  the  court  or  ordinary ;  that 
two  of  the  witnesses  have  made  affidavits  of  the  execution 
of  the  will,  and  that  the  third  witness,  one  Summerlin,had 
promised  to  make  ah  affidavit,  but  had  been  deterred  from 
so  doing  by  respondents,  and  had  now  refused  to  make 
said  affidavit,  but  had  made  one  that  he  had  not  witne^ed 
the  execution  of  any  such  will  as  alleged  by  complainants. 
The  bill  further  alleges  that  Carr  and  Evans  had  taken  out 
letters  of  administration  upon  said  estate,  and  had  sold  the 
personal  property,  and  had  advertised  the  realty,  and 
would  divide  the  proceeds  among  the  heirs  at  law,  who 
were  insolvent ;  and  that  the  administrators  were  insol- 
vent. The  bill  prays  for  an  injunction  to  restrain  said  ad- 
ministrators from  selling  said  property  and  dividing  the 
proceeds  until  a  hearing  could  be  had  upon  the  appli- 
cation to  establish  the  lost  will.  The  respondents  filed  a 
demurrer  to  the  bill,  and  also  answered,  denying  all  the 
material  allegations  therein." 

The  chancellor  dissolved  the  restraining  order,  dis- 
charged  the  temporary  receiver  who  had  been  appointed, 
and  refused  the  injunction.     Complainants  excepted. 

Sam  H.  Jemison,  for  plaintiff  in  error. 

Q.  T.  &  C.  L.  Bartlett,  for  defendants. 

Crawford,  Justice. 

The  single  question  presented  by  the  record  in  this  case 
is  whether,  under  a  proper  construction  of  section  2431  of 
tlie  Code,  the  devisee  or  executor  of  a  will  alleged  to  have 
been  lost,  is  bouhd  to  produce,  and  prove  by  all  the  sub- 
scribing witnesses  thereto,  if  to  be  had,  the  existence  of 
such  will,  before  a  copy  can  be  established. 


' 
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lat  section  is  in  the  following  words :  "  If  a  will  be  lost 
jstroyed  subsequent  to  the  death,  or  without  the  con- 

of  the  testator,  a  copy  of  the  same,  clearly  proved  to 
ich  by  the  subscribing  witnesses  and  other  evidence^ 

be  admitted  to  probate  and  record,  in  lieu  of  the 
nal;  but  in  every  such  ease  the  presumption  is  of 
cation  by  the  testator,  and  that  presumption  must  be 
tted  by  proof." 

le  probate  of  a  will,  in  common  form,  only  requires  the 
mony  of  a  single  subscribing  witness,  and  is  without 
:e  to  any  one.     Probate,  in  solemn  form,  is  with  no- 

and  by  all  the  witnesses  in  existence  and  within  the 
diction  of  the  court,  or  by  proof  of  their  signatures 
that  of  the  testator,  if  the  witnesses  be  dead. 
>  establish  a  lost  will,  the  law  requires  that  a  copy  of 
same,  clearly  proved  to  be  such  by  the  subscribing 
lesses  and  olher  evidence,  shall  be  produced,  before  it 
Imitted  to  probate  and  record  in  lieu  of  the  original, 
he  Babscribinj:  witnesses  are  all  lo  be  produced,  as 
in  provided,  then  it  follows  that  the  probate  can  only 
lade  as  it  is  made  in  solemn  form,  and  no  will  can  be 
'ed  in  solemn  form  with  less  than  tiie  whole  number  of 
lesses,  if  they  are  to  be  had.  We  hiirdly  think  that  it 
Id  be  seriously  claimed  tiiat  a  court  of  equity  should 
rferewith  the  action  of  the  court  of  ordinary  in  its  ad- 
istration  of  tiie  estate  of  a  decedent,  upon  the  ground 
ttempting  to  procure  aliunde  evidence 
solemn  form,  because  oneofthesub- 
lereto  would  not  swear  to  its  existence 

not  be  done,  with  how  much  less  rea- 
roposition  be  entertained  in  the  matter 
blish  a  will  alleged  to  have  been  lost, 
y  his  bill,  admits  that  he  can  produce 
ho  will  swear  to  the  existence  and  exe- 
and  on  the  argument,  insists  upon  tiie 
the  memory  or  the  perjury  of  the  third 
ur  reply  to  this  application  is,  that  the 
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positive  language  of  the  law  requires  the  production  of  a 
copy  of  the  will,  and  that  it  shall  be  clearly  proved  to  be 
Buch  by  the  subscribing  witnesses  and  other  evidence,  h 
it  in  the  power  of  a  court  to  override  a  positive  statute, 
and  hold  that  such  proof  may  be  made  by  two  of  the  three 
subscribing  witnesses  ?  If  so,  we  could  as  well  hold  that  one 
would  be  sufficient;  and  if  neither  of  those  who  were  al- 
leged to  have  been  the  witnesses  would  testify  thereto, 
then  enjoin  the  administrator  until  the  same  questions  of 
memory  or  perjury  should  be  tried  and  passed  upon  by  a 
jury,  as  to  all. 

But  the  question  has  been  ruled  by  this  court  in  the 
case  of  Kitchens  vs.  Kitchens^  39  Ga.^  168,  in  which  it  was 
held,  that  "  the  execution  of  the  will  must  be  proved  by 
three  subscribing  witnesses,  if  in  life  and  within  the  juris- 
diction of  the  court,  as  in  case  of  probate  of  a  will  in  solemn 
form."  This  ruling  we  approve,  and  seeing  no  reason  to 
relax  the  construction  then  placed  upon  the  section,  it  is^ 
hereby  affirmed. 

Judgment  affirmed. 


WORTHAM  V8.   ThE  StATE  OF   GEORGIA. 

1.  To  reduce  a  killing  from  murder  to  voluntary  manslaughter,  theie 
must  be  some  actual  assault  upon  the  person  killing,  or  an  attempt 
by  the  person  killed  to  commit  a  serious  personal  injury  upon  the 
person  killing.  Provocation  by  words,  threats,  menaces  or  con- 
temptuous gestures  in  no  case  will  free  the  person  killing  from  the 
guilt  and  crime  of  murder. 

2.  Upon  proof  of  the  killing,  the  presumption  of  law  is  that  the  crime 
was  murder,  and  it  will  be  so  held,  unless  reduced  by  proof  to  a 
lower  grade  of  criminal  homicide,  or  shown  to  be  justifiable. 

3.  To  have  made  this  a  case  of  justifiable  homicide,  the  accused  was 
bound  to  show  that  the  deceased  manifestly  intended  or  endeav- 
ored to  commit  a  felony  upon  him.  A  bare  fear  will  not  justify  the 
killing.  It  must  appear  that  the  circumstances  were  such  as  to 
excite  the  fears  of  a  reasonable  man,  and  also  that  he  acted  under 
those  fears,  and  not  in  a  spirit  of  revenge. 

4.  The  verdict  was  quite  as  light  as  could  have  been  asked,  under  the 
testimony. 

April  S,  18S8. 
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Criminal  Law.      New  Trial.     Before  Judge  Hari 
riwether  Superior  Court.    August  Term,  1882. 

te ported  in  the  decision. 

'.  F.  SuiTB,  for  plaintiff  in  error, 

I.  M.  Reid,  solicitor  general,  for  the  state. 

iWFORD,  Justice. 

'he  plaintiff  in  error  was  charged  with  the  crime 
rder;  found  guilty  of  voluntary  manslaughter;  mo\ 
a  new  trial,  which  was  overruled,  and  he  excepted, 
'he  grounds  of  the  motion  are  that  the  verdict  is  ci 
■y  to  evidence;  strongly  and  decidedly  against  t 
ght  of  evidence ;  contrary  to  law  and  the  principles 
:ice,  and  becan.'ie  (here  is  no  evidence  to  authorize 
diet  for  voluntary  manslaughter, 
'he  defence  of  tlie  plaintiff  in  error  in  the  court  belc 
ed  upon  tlie  ground  that  the  killing  was  not  murd 
justifiable  homicide.  In  this  court  he  relies  upon  t 
le  ground,  as  also  upon  the  ground  that  the  verdict 
iintary  manslaughter  cannot  be  sustained  under  a 
»  of  the  evidence,  and  therefore,  should  be  set  asii 
!  testimony  in  the  reconl  shows  that  all  the  parties  c( 
ted  with  this  homicide  were  colored  people ;  that  t 
eased  and  the  accused  were  the  constant  and  regu! 
tors  of  one   Maria   Dunlap,  about  whom  it  is  evide 

i  witnesses,  showed  previous  threj 
the  accused  to  take  the  life  of  t 
?y  met  on  the  night  oJ  the  ki 
ed  and  Maria  Dunlap  were  walki 
ereased  a^iked  the  accused  whether 
by  what  lie  had  said  to  him  that  nig] 
"  not  unless  you  are  of  a  mind  to  ta 
2n  deceased  responded  that  he  did  n 
wanted  peace ;  the  accused  replied  th 


he  meant  busim 
if  they  were  go 
and  tlie  pistol  t 
claiming,  "  you 
wards  died,  hav 
further  shown  1 
in  his  hands,  up 
conversation  be 

The  accused, 
facts,  except  th 
ran  off,  the  dec« 
and  by  another 
ing,  lie  found  a 
feet  away  from 
The  accused,  in 
words  said  to  i 
business.  He  a 
ceased  had  first 
his  hand  to  eatc 
a  scar  which  wj 
second  time,  an< 
strike,  he  shot 
the  stick  said  U 
was  a  weapon  li 

Tliese  were  si 
by  the  prisoner 
up  their  verdict 

To  reduce  a 
slaughte.r,  there 
son  killing,  or  a 
a  serious  person 
tion  by  words,  t 
in  no  case,  will 
crime  of  murdei 

L'pon  the  pro 
law  is  that  the  c 
less  reduced,  by 
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or  shown  lo  be  justifiable.  Taking  Ihe  testimony  of 
le  witnesses,  and  the  accused  would  be  guilty  of  mur- 

No  one  testified  to  an  actual  assault  upon  him,  or 
tempt  by  the  deceased  to  commit  a  serious  personal 
y  upon  him.  The  nearest  approach  to  either  was  by 
ritness,  Maria  Dunlap,  who  swore  that,  when  she  ran 
:he  deceased  had  his  stick  drawn  upon  the  accused, 
:his,  at  most,  was  but  a  menace,  and  would  not  justify 
ling.  But  the  jury,  evidently  giving  hira  the  benefit  of  > 
loubt,  concluded  to  accept  his  statement  as  true  in    j 

and  reduced  the  offence  to  volnntary  manslaughter. 

have  made  it  a  case  of  justifiable  homicide,  the  ac- 
i  was  bound  to  showthat  the  deceased  manifestly  in- 
sd  or  endeavored  to  commit  a  felony  upon  him.    A    ' 
fear  that  he  was  going  to  do  so.  is  not  sufficient  to  justify 
nlling.     It  must  appear  that  the  circumstances  were 

as  to  excite  the  fears  of  a  reasonable  man ;  and  it 
,  also  further  appear  that  he  acted  under  those  fears, 
not  in  a  spirit  of  revenge. 

.king  the  testimony  in  this  case,  and  with  it  the  state. 
t,  it  would  be  hard  to  l>elieve  that  the  accused  was 
y  afraid  that  a  felony  was  intended,  or  that  the  de- 
sd  was  endeavoring  to  commit  one  upon  him.     And 

if  this  were  so,  then,  under  the  other  facts  which 
!  shown,  that  he  acted  from  his  fears,  and  not  in  a  spirit 
ivenge.  Both  are  necessary  to  justify  Ihe  taking  of 
an  life,  and  the  courts  and  juries  should  impress  it 
1  those  who,  for  reasons  not  authorized  by  law,  seize 
bloody  knife  or  deadly  pistol,  and  slay  an  enemy  or  a 
1 ;  not  that  they  fear  the  commission  of  a  felony  upon 
],  but  in  a  spirit  of  revenge.  Verily,  it  may  almost  be 
that  human  life  is  cheaper  and  less  sacred  than  any 
r  thing  of  value.  Nothing  but  a  stern  administration 
le  law  will  increase  its  value  or  give  it  protection.  Let 
I  done, 
idgment  affirmed. 


340  SUPREME  COURT  OF  GEORGIA. 


Harrington  w.  The  Workingmen's  Benevolent  A«tociAtlon. 


Harrington  vs.  The  Workingmen^s  Benevolent  Asso- 
ciation. 

The  by-laws  of  a  benevolent  association  provided  that  a  member  in 
good  standing  should  be  entitled  to  six  dollars  per  week  during  the 
period  of  his  sickness,  not  exceeding  eight  weeks ;  that  no  claim 
should  be  considered  before  eight  days  from  the  date  of  said  sick- 
ness, and  no  benefits  should  be  paid  outside  of  Savannah ;  that 
sickness  from  drunkenness  or  debauchery  should  not  entitle  a 
member  to  any  benefits,  *  *  and  no  claim  for  benefit  will  be  received 
or  acted  on,  except  through  the  sick  committee  and  furnishing  a 
doctor's  certificate ;"  that  twelve  members  should  be  appointed 
annually  by  the  president  as  a  grievance  committee,  with  power  to 
try  all  complaints  brought  to  their  notice,  from  whose  decision 
there  should  be  no  appeal : 

HeUly  that  such  by-laws  were  not  contrary  to  law,  and  a  member 
could  only  avail  himself  of  the  rights  to  be  enjoye<l  in  the  way  and 
manner  pro\'ided  by  such  rules.  A  prerequisite  to  receiving 
benefits  was  the  furnishing  of  a  doctor's  certificate  to  the  sick  com- 
mittee ;  and  the  mere  exhibition  of  such  a  certificate  to  a  member 
of  that  committee  was  insufficient. 

(a.)  Whether  or  not  a  member  of  the  association,  by  his  obligations 
as  such,  waived  his  right  to  appeal  to  the  courts  for  the  collection 
of  the  dues  claimed,  it  is  not  necessary  to  decide. 

April  24.  1S83. 

Corporations.  Actions.  Contracts.  Before  Judge 
Tompkins.     Chatham  Superior  Court.    June  Term,  1882. 

Reported  in  the  decision. 

A,  P-  Adams;  S.  B.  Adams,  by  brief,  for  plaintiff  in 
trror. 

R.  R.  Richards,  for  defendant. 

Crawford,  Justice. 

This  suit  was  brought  by  the  plaintiff  in  error  against 
the  Workingmen's  Benevolent  Association  at  Savannah,  in 
a  justice's  court,  for  the  recovery  of  the  sum  of  $36.00» 
which  he  claimed  to  be  due  him  for  six  weeks'  sick  benefits, 
under  the  rules  and  reg:ulations  of  the  said  association. 
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The  justice  of  the  peace  gave  judgment  for  the  defend- 
ant ;  the  plaintiff  carried  the  case  to  the  superior  court 
by  certiorari^  where,  on  the  hearing,  the  judgment  of  the 
justice  was  sustained,  and  the  certiorari  dismissed.  This 
judgment  of  dismissal  is  the  error  complained  of.  The 
question  made  for  adjudication  by  this  suit  is,  whether  or 
not  the  plaintiff  is  entitled  to  recover  the  sum  sued  for, 
under  sections  6  and  7  of  article  1  of  the  by-laws  of  the 
said  association,  which  are  as  follows : 

"  Sec.  6.  Any  member,  in  good  standing,  according  \jo 
the  constitution  and  by-laws,  shall  be  entitled  to  the  sum 
of  'six  dollars  per  week  during  the  period  of  his  sickness,, 
provided  said  sickness  does  not  exceed  eight  weeks ;  and 
no  claim  for  benefit  shall  be  considered  before  eight  days 
from  the  date  of  said  sickness ;  and  no  benefits  paid  to  any 
member  outside  of  the  port  of  Savannah. 

"  Sec.  7.  Any  member  applying  for  sick  benefit,  whose 
sickness  has  been  caused  by  drunkenness  or  debauchery, 
shall  not  be  entitled  to  the  same;  and  no  claim  for  benefit 
-will  be  received  or  acted  on  except  through  the  sick  com- 
mittee, and  furnishing  a  doctor's  certificate." 

These  sections  show  exactly  what  is  necessary  to  entitle 
a  member  to  the  payment  of  his  sick  dues.  Their  require- 
ments are  just  and  reasonable,  violating  no  law  either 
moral  or  statutory,  and  being  adopted  and  agreed  to  by 
the  members,  must  be  complied  with,  to  secure  the  benefits 
arising  from  the  connection  with  this  association.  By 
these  it  has  been  seen  that  no  claim  for  benefit  is  to  be 
received,  or  acted  on  except  through  the  sick  committee,. 
and  upon  furnishing  a  doctor's  certificate. 

In  the  present  case,  this  was  not  done,  as  required ;  the 
mitiative  must  be  taken  by  the  sick  member,  if  he  desires 
the  weekly  benefits ;  he  must  furnish  a  doctor's  certificate 
to  the  sick  committee ;  and  through  that  committee  alone, 
fortified  with  this  certificate,  can  he  reach  the  treasury  of 
the  association.  It  is  doubtless  the  security  it  demands 
to  protect  itself  against  unauthorized  payments  to  un- 
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worthy  members ;  but  the  purpose  is  immaterial ;  so  long 
AS  it  is  the  law  of  tlieir  corporation  it  must  be  complied 
with,  before  any  payment  can  be  claimed. 

If,  however,  the  sick  committee  were  in  error,  as  is  urged, 
and  did  him  a  wrong,  there  was  a  further  provision  for  the 
protection  of  members  against  such  wrong.  By  section 
20  of  the  by-laws  of  the  association  it  is  provided:  "  There 
shall  be  appointed  by  the  president,  at  the  annual  meeting, 
twelve  members,  as  a  grievance  committee,  who  shall  have 
power  to  try  all  complaints  brought  to  their  notice ;  and 
there  shall  be  no  appeal  against  their  decision." 

Among  the  objects  of  the  organization  of  this  benevo- 
lent association,  it  is  evident  that  the  mutual  aid  to  be 
rendered  to  the  members  thereof  by  the  observance  of  self- 
imposed  duties  and  obligations  was  among  the  most  im- 
portant. It  was  to  be  a  brotherhood  of  workingmen; 
governed,  managed  and  controlled  by  its  own  membership, 
under  its  own  laws,  without  extrinsic  compulsion.  Its 
operations  for  the  execution  of  its  benevolent  designs  were 
to  be  internal,  and  by  persons  of  its  own  appointment; 
provision  was  made  to  accomplish  all  the  ends  in  view; 
there  was  nothing  in  any  of  its  laws  prohibited  by  statute 
or  constitution ;  hence,  whosoever  became  a  member,  could 
only  avail  himself  of  the  rights  to  be  enjoyed  in  that  way 
and  manner  provided  by  its  own  rules.  The  idea,  there- 
fore, of  appealing  to  the  state  courts,  appears  to  be  incon- 
sistent with  all  the  ends  aimed  at,  as  well  as  all  the  obli- 
gations assumed.  At  all  events,  we  hold  that,  under  the 
by-laws  above  set  forth,  before  the  plaintiflF  below  would 
be  entitled  to  recover  the  amount  claimed  as  sick  dues,  he 
must  exhaust  all  the  remedies  given  him  by  the  association. 
This  was  a  part  of  the  contract  under  which  he  was  received 
as  a  member,  and  to  which  he  agreed,  that  he  might  be- 
<;ome  a  member.  That  he  had  a  doctor's  certificate,  and 
that  he  may  have  shown  it  to  a  member  of  the  sick  com- 
mittee, was  not  sufficient ;  it  was  to  be  furnished  to  that 
committee, — ^whetherfor  the  evidence  necessary  for  their 
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n,  or  as  a  voucher,  is  immaterial;  that  was  the  law, 
I  had  this  been  done  in  strict  accordance  with  the  rule, 
payment  had  been  refused,  then  such  refusal  would 
been  a  grievance,  of  which  he  would  have  had  just 
J  of  complaint,  and  to  the  grievance  committee,  he 
should  have  submitted  that  complaint,  that  it  might 
been  corrected.  But  failing  in  these  requirements 
aringing  his  suit  in  the  courts  is,  to  say  the  least  of  it, 
lature. 

hether  or  not  he  has,  by  his  obligationB  as  a  member 
is  association,  waived  his  right  to  appeal  to  the  courts 
le  collection  of  the  dues  claimed,  it  is  not  necessary 
to  decide, 
dgment  affirmed. 


Peters  et  al.  wt.  West,  guardian,  et  al. 

ere  WSB  no  error  in  refusing  to  continue  this  case,  on  the  facts 
closed  in  the  record ;  they  Hliowed  gross  lachet  on  the  part  of 
endant  in  failing  to  obtain  the  evidence  of  a  witness  whose  ab- 
ice  fumislied  tlie  ground  of  the  motion. 

vill  proved  in  common  form  and  admitted  to  record  is  admis- 

te  in  evidence ;  and  if  unattacked  for  seven  yeurs,  is  conclusive 

>n  all  the  parties  in  interest  except  minor  heirs  at  law. 

an  action  of  ejectment  by  legatees  under  a  will,  proof  that  the 

■eetoT  died  seized  and  possessed  of  the  premises  in  dispute,  that 

y  were  afterward  assigned  as  dower  to  the  widow,  who  went 

3  poBsession,  and  who  is  now  dead,  makes  out  &  prima /acie 

inga  to  obtain  dower  will  not  be  rejected 

intof  irregiilRritien,  the  widow  having  occu- 

Dwer,  and  irregularities,  if  any,  being  thus 

.  amendment  to  a  declaration  is  made,  will 
t,  in  the  absence  of  any  HtalemenI  from  the 
!  is  surprised  or  is  less  prepared  to  try  the 

Iment  described  the  land  sued  for  as  "being 
originally  Fayette,  now  Campbell  county." 
that  the  land  was  aetually  in  the  I3th  land 
ounty,  but  there  wae  evidence  to  show  that 
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it  was  located  in  the  militia  district  which  was  known  aa  the  "old 
9th"  of  Fayette  county. 
Heldf  that  there  was  no  error  in  admitting  this  evidence,  nor  in  re- 
fusing a  non-suit  on  this  ground,  nor  in  charging  that  as  the  de- 
claration located  the  land  only  in  the  **9th  district,"  if  the  jury 
believed  that  the  land  sued  for  was  the  same  as  that  described  in 
the  declaration,  and  lay  in  what  was  called  the  9th  district  of 
originally  Fayette  county,  even  though  it  be  the  9th  militia  dis- 
trict, then  the  plaintifls  could  recover,  if  they  had  title  thereto. 
The  question  was  one  of  fact  for  the  jury,  whether  tlie  proof  cov- 
ered the  lot  sued  for. 

6.  There  was  no  error  in  ruling  out  testimony  to  show  the  value  of 
clearing  the  land  by  defendant  in  ejectment  as  a  set-off  against 
mesjie  profits.  The  clearing  was  in  the  time  of  the  life  tenant  and 
the  holding  under  her.  The  present  suit  was  brought  by  the  re- 
maindermen. 

7.  Objections  to  the  admission  of  testimony  must  state  the  grounds 
thereof. 

8.  The  verdict  is  sustained  by  the  evidence. 

April  8. 1888. 

Continuance.  Evidence.  Wills.  Title.  Ijectment 
Estates.  Mesne  Profits.  Set-oflF.  Before  Judge  Harris. 
Campbell  Superior  Court.     August  Term,  1882. 

West  et  al  brought  complaint  for  land  against  George 
and  Hosea  Peters.  The  declaration  alleged  that  plaintiffs 
claimed  as  children  of  Charles  J.  West,  under  the  will  of 
their  grandfather,  Allen  West  (the  minors  being  repre- 
sented by  a  guardian).  The  land  was  described  as  being 
*'  fifty  acres  off  of  the  southeast  corner  of  lot  of  land  num- 
ber 192,  and  seventeen  and  one-half  acres  oflf  the  north- 
east comer  of  lot  of  land  number  193,  containing  in  all, 
sixty-seven  and  one-half  acres,  more  or  less,  situate,  lying 
and  being  in  the  9th  district  of  originally  Fayette,  now 
Campbell  county."  During  the  progress  of  the  case  Hosea 
Peters  filed  a  disclaimer  of  title,  and  the  case  proceeded 
against  George  Peters  alone. 

On  the  trial,  the  evidence  showed,  in  brief,  as  follows: 
Allen  West  owned  and  died  in  possession  of  the  land. 
He  left  a  will  by  which  he  devised  it  to  his  wife  for  life, 
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or  while  she*  should  live  upon  it,  with  remainder  to  the 
heirs  of  testator's  son,  Charles  J.  West.  After  his  death, 
Mrs.  West  applied  for  and  obtained  dower  in  the  land,  and 
occupied  it  as  such.  She  sold  it  to  George  Peters,  who 
took  possession  of  it.  She  died  in  1878,  and  since  her 
death  this  suit  has  been  brought.  The  land  spoken  of 
above  was  located  in  land  lots  192  and  193.  It  was  not 
in  the  9th  land  district  of  Campbell  county,  but  in  the 
13th  land  district.  It  was,  however,  located  in  a  militia 
district  which  was  called  ''the  old  9th''  of  Fayette,  that 
having  been  the  number  of  the  militia  district.  There 
was  some  other  conflicting  evidence  on  the  subject  of 
mesne  profits,  etc.,  not  material  here. 

Defendant  moved  for  a  non-suit  because  of  a  variance 
between  the  description  in  the  declaration  and  in  the  testi- 
monv.    The  motion  was  overruled. 

The  jury  found  for  the  plaintiff's  the  premises  and 
$400.00  as  mesne  profits.  Defendant  moved  for  a  new 
trial,  on  the  following  among  other  grounds : 

(1.)  Because  the  court  refused  to  grant  a  continuance, 
on  motion  of  defendant,  because  of  the  absence  of  Hosea 
Peters.     [The  showing  was  as  follows : 

Defendant  stated  that  Hosea  Peters  lived  in  the  county, 
had  been  subpoenaed,  was  not  absent  by  his  leave  or  pro- 
curement; that  he  expected  to  get  his  evidence  at  the  next 
term  of  the  court ;  that  the  showing  was  not  made  for  delay. 
That  he  expected  to  show  by  Hosea  Peters  that  the  land 
was  poor,  without  fences  to  protect  it  against  the  stock ; 
that  it  was  washed  into  gullies,  some  of  it  rocky :  that  it 
was  not,  in  its  condition,  worth  anything  for  rent ;  that 
tlie  land  was  planted  in  cotton  in  1879,  and  made  nothing 
clear  of  expenses ;  that  the  tenants  on  the  land  were  run 
off,  that  they  were  shot  at ;  that  some  parties  went  to  the 
house,  and  shot  at  and  into  the  house,  and  ran  the  tenants 
oiT;  that  one  of  the  tenants  was  found  dead  on  the  place,  and 
the  land  could  not  be  rented  at  that  time ;  the  fences  did 
not  protect  the  land ;  the  stock  broke  in,  and  nothing  could 
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be  made ;  that  in  1 880  oats  v 
up.  That  Hosea  Peters  is  sii 
is  afflicted ;  was  shot  durit 
longs  and  chest,  and  he  i 
has  spells,  sometimes  as  fai 
oftener ;  he  was  well  and  i 
was  not  at  the  last  term  ol 
the  case  was  continued  on 
had  come  to  the  three  prev 
defendant  was  absent  thei 
count  of  the  sickness  of  d 
been  sick  for  seven  or  eigh 
his  health  is  better  now. 
enough  to  go  to  court  a  w 
for  some  little  time  befon 

Thomas  W.  Latham,  Es 
week  before  court,  was  at 
good  health,  and  that  then 
terrogatories. 

Peters  swore  that  he  had 
and  that  hecould  not  safely 

(2.)  Because  the  court  i 
Allen  West,  defendant's  c 
ground  that  one  of  the  at 
name  with  a  mark,  and  h 
the  probate  had  been  ma( 
proof  of  the  other  two. 

(3.)  Because  the  court 
proceedings  on  behalf  of 
that  the  order  appointing 
by  the  judge,  and  that  oi 
Aaron  Godwin,  while  the  < 
was  Edwin  Godwin. 

(4.)  Because  the  court  ri 
tiffs  had  amended  their 
name  of  one  of  them  from 
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)  Because  the  court  refused  a  nonsuit,  as  stated 
e. 

)  Because  the  court  allowed  testimony  to  show  that 
and  was  located  in  what  was  known  as  the  old  9th 
ia  district. 

)  Because  the  court  charged  as  follows;  "Itisinsisted 
Jendant  that  the  proof  must  show  that  the  land  lies  in 
th  land  district  of  originally  Fayette  county.  TW 
ration  does  not  charge  that  it  lies  in  the  9th  land  dis- 
but  only  in  the  9th  district  of  originally  Fayette 
;y.  If  you  believe  from  the  evidence  that  the  land 
Ibed  in  the  writ  is  the  land  that  is  sued  for,  and  is  the 
land  as  is  described  in  the  declaration,  and  that 
ind  lies  in  what  was  known  or  called  the  9th  district 
ginally  Fayette,  even  though  it  be  the  9th  militia 
ct,  then,  so  far  as  this  question  is  concerned,  you  may 
or  plaintiffs." 

)  Because  the  court  rejected  evidence  offered  to  show 
alue  of  clearing  of  land  done  by  defendant  during 
fetirae  of  the  life  tenant. 

I  Because  of  the  admission  of  other  testimony,  the 
ds  of  objection  not  being  stated. 
.)  Because   the  verdict  is  contrary  to  law  and  evi- 

<  motion  was  ovcmiled,  and  defendant  excepted. 
>Iainti/f  in  error. 


ight  to  recover  land  alleged  to  have- 
the  father  of  the  plaintiffs,  and  in 
died.  Thejuryfoundfortheplain- 
le  defendants,  George  Peters. — the 
claiming  title, — the  premises  in  dis- 
dollars  mesne  profits.    A  motion^ 
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for  a  new  trial  was  refused,  and  on  that  judgment  refusing 
this  motion,  error  is  assigned  here  on  the  grounds  taken 
in  it. 

1.  There  was  no  error  in  refusing  to  continue  the  case, 
on  the  facts  disclosed  in  the  record.  Those  facts  showed 
gross  laches  in  the  defendant. 

2.  There  was  none  in  admitting  the  will  in  evidence. 
The  objection  was  that  one  witness  made  his  mark,  and 
did  not  swear  to  the  will,  on  the  probate  thereof  before  the 
ordinary.  It  was  proved  there  in  common  form  by  the 
other  witnesses,  according  to  law,  and  was  admissible 
(Code,  §2423);  and  was  conclusive,  after  seven  years,  against 
these  parties.    46  Ga,^  361,  9th  head-note. 

3.  The  dower  proceedings  were  properly  admitted.  The 
widow  occupied  the  land  as  dower,  and  that  cured  all 
irregularities,  if  any.     41  Ga.<,  42. 

4.  The  court  did  not  err  in  not  continuing  the  case  be- 
cause of  the  amendment  of  the  declaration.  No  allega- 
tion of  surprise,  or  of  being  less  prepared  to  try,  was  made. 
Code,  §3521 ;  52  Ga,,  129 ;  49  76.,  170. 

5.  The  declaration  alleged  that  the  land  was  in  the  9th 
district  of  originally  Fayette,  now  Campbell  county.    The 
proof  is  to  the  effect  that  it  was  in  the  9th  militia  district, 
but  not  land  district.     The  court  refused  to  non-suit  plain- 
tiffs on  this  ground,  refused  to  rule  out  the  testimony  that 
it  was  the  9th  militia  district,  and  that  everybody  called 
it  the  old  9th  of  Fayette,  and  refused  to  charge  that  if  it 
was  not  in  the  9th  land  district,  but  in  another  land  dis- 
trict, though  in  the  9th  militia,  the  plaintiffs  could  not  re- 
cover ;  but  charged  to  the  contrary  that,  if  the  jury  believed 
the  land  was  the  land  sued  for  in  the  declaration,  though 
a  militia  district  was  called  the  old  9th  of  Fayette,  it  be- 
ing described  simply  as  the  old  9th,  then  plaintiffs  could 
recover  if  they  showed  title  to  it.     Error  is  assigned  on 
these  various  phases  of  the  same  point.    There  is  no  enor 
in  the  rulings  thereon.    The  question  was  one  of  fact  for 
the  jury.    It  was,  does  the  proof  cover  the  lot  sued  for? 
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Lt  lot  was  in  the  old  9th  of  Fayette,  now  Campbell.  I 
jury  believed  that  the  declaration,  not  stating  that  i 
in  a  land  district  at  all,  meant  the  lot  which  was  ii 
old  9th  militia  district  and  the  proof  showed  this  lo 
le  up  to  that  description,  it  was  sufficient  to  make  th 
■gala  and  probata  agree  substantially.  The  father  o 
intifTa  owned  the  lot.  One  witness  swore  that  he  hat 
>wn  it  for  fifty-two  years,  and  it  lay  in  the  old  9th.  Thi 
at,  Tiewed  in  all  its  lights,  it  strikes  us,  i?.  purely  tech 
d  and  without  merit. 

.  There  was  no  error  in  ruling  out  testimony  about  thi 
lie  of  clearing  the  land  by  defendant  to  set  off  agains 
iue  profits.  The  clearing  was  in  the  time  ofthelif 
ant  and  the  holding  under  her.  The  evidence  was  no 
lissible.  Bean  et  al.^  ex'ra,  vs.  Feeley  et  ah,  this  tenr 
.  Objections  to  the  admission  of  testimony  must  stati 
reasons  or  grounds  thereof.  All  the  rest  objected  tc 
some  considered  above,  fall  under  this  want  of  speci 
tion. 

.  Tlie  evidence  is  sufficient  to  sustain  the  verdict ;  Ihi 
siding  judge  is  satisfied  therewith ;  and  there  being  iii 
terial  error  of  law,  this  court  will  not  disturb  the  ver 
t  and  judgment, 
udgment  affirmed. 


CosVERS,  administrator. 

olves  the  questions  decided  when  it  wai 
adjudicala.  This  iDcludes  the  fact  tha 
irt  is  tlie  proper  remeily  agiiinst  this  altor 
tion  of  this  money  eitlier  tosecureliiM  tt'c 
t  Bfl  surety  of  the  administrator,  with  l)ii 
emeDt  of  the  latter,  ia  no  defence  to  thi 

case  cited  tliat  an  arrangement  l>etw'ecn  tlii 
ind  tlie  attorney  collecting  money  for  th< 
ter,  being  also  a  surety  on  the  bond  of  thi 
le  money  so  collected,  for  hie  own  security 
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would  not  bind  the  administrator  de  bonis  non  appointed  after  the 
dismissal  of  the  first  administrator. 

(a.)  That  such  arrangement  was  red  ted  by  the  heirs  at  law  in  a  peti- 
tion for  the  dismissal  of  the  first  administrator,  would  not  bind 
the  administrator  de  bonis  non.  No  representation  of  the  heirs  at 
law,  injudicio  or  otherwise,  would  bind  the  administrator  de  bonis 
non,  he  being  no  party  to  the  proceeding,  nor  a  privy  thereto.  He 
represents  creditors  as  w^ell  as  heirs,  and  the  former  cannot  be  con- 
cluded by  admissions  of  the  latter. 

(b.)  The  judgment  vacating  the  office  of  an  administrator  is  distinct 
from  the  appointment  of  an  administrator  de  bonis  non  to  succeed 
him. 

3.  If  an  erroneous  judgment  be  entered  on  a  proper  verdict,  it  fur- 
nishes no  ground  for  a  new  trial,  but  should  be  reached  by  except- 
ing to  the  judgment  itself. 

(a.)  The  Code  makes  twenty  per  cent  the  legal  rate  of  interest  on  a 
sum  collected  by  an  attorney  and  not  paid  over,  from  the  date  of 
the  demand  by  the  client ;  therefore,  where,  on  a  rule,  the  verdict 
was  for  the  amount,  **with  legal  interest,"  a  judgment  for  twenty 
per  cent,  was  right. 

4.  The  verdict  is  plain,  and  covers  every  issue. 

6.  The  question  of  fees  of  the  attorney  was  for  the  jury;  they  were- 
disallowed  as  charges  on  the  estate ;  and  the  finding  was  not  con- 
trary to  law. 

(a.)  Where  an  attorney  collects  money,  and  refuses  to  pay  over  the 
same  when  demanded,  without  legal  reason  therefor,  fees  will 
hardly  be  allowed  him  for  making  such  collection.  Of  the  validity 
of  his  reasons  the  court  and  jury  will  determine  on  the  trial. 

April  10,  1883. 

Bes  adjudicata.  Attorney  and  Client.  Administrators 
and  Executors.  Interest.  Practice  in  Supreme  Court. 
New  Trial.  Before  Judge  Fain.  Bartow  Superior  Court. 
July  Term,  1882. 

Oonyers,  administrator  de  bonis  non  of  the  estate  of  Fel- 
ton,  ruled  Gray,  as  an  attorney,  for  certain  moneys  alleged 
to  have  been  collected  by  him  on  notes  placed  in  his  hands 
by  Sumner,  a  former  administrator  of  Felton^s  estate. 
The  rule  showed  a  written  demand  on  Gray. 

The  answer  admitted  the  collection  of  the  money,  and 
claimed  that  it  was  paid  over  to  Sumner,  except  five  per 
cent  claimed  as  a  fee  for  collecting  the  same,  and  $400.00 
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aimed  to  be  due  to  defendant  and  A.  Johnson,  as  attor 
jysj  for  Bervices  rendered  to  8umner  as  administrator  in 
ises  brought  against  the  latter  in  the  court  of  ordinary 
c.  Movant  traversed  the  answer,  and  denied  the  right  o1 
le  attorney  to  fees. 

Pending  the  rule,  plaintiff  filed  a  bill  praying  a  ne  exeai 
cuinst  the  defendant.  The  nature  of  the  case  and  th( 
ilings  thereon  will  be  found  fully  reported  in  67  Ga.,  329 
It  is  unnecessary  to  set  out  in  detail  the  conflicting  evi 
;nce  in  support  of  the  rule  ami  answer. 
The  jury  found  the  following  verdict:  "We,  the  jury 
lid  for  plaintiff  three  thousand  and  six  jVy  dollars,  foui 
jndred  dollarp  charged  by  Gray  &  Johnson,  two  hun 
•ed  and  twenty  and  ^'^'j  dollars  by  Gray  &  Gray,  and  on« 
jndred  and  eighty-eight  dollars  charged  by  Sumner,  witl 
gal  interest." 

Defendant  moved  for  a  new  trial,  on  the  followinj 
nong  other  grounds : 

(1.)  Because  the  court  charged,  in  efl'ect,  that  the  state' 
ents  contained  in  a  petition  by  the  heirs  at  law  of  Felto! 
r  the  removal  of  Sumner,  as  administrator,  to  th( 
Feet  that  he  had  loaned  this  money  to  Gray,  were  nol 
idence  against  the  administrator  de  bonis  non. 
(2.)  Becanse  the  verdict  does  not  decide  the  issues  mad* 
1  the  case. 

(3.)  Because  the  court  entered  judgment  with  interest 
fnroniir  nor  /.oiif  fmm  fije  dato  of  tho  Written  dcmaud. 
verdict,  defendant  has  tenderet 
aunt  which  he  admits  to  be  due 
ys  that  he  does  not  by  the  ten 
attorney,  but  says  that  it  is  th* 
eon  deposited  in  his  hands  bj 
which  this  tender  was  mad» 
tied  with  Sumner,  administra 
revocation  of  Sumner's  letters 
|i3,006.75  as  the  money  of  th. 
and  requested  that  Gray.as  om 
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of  his  bondsmen,  woold  take  the  money  and  pay  it  out  to 
the  parties  legally  entitled  to  it.  Qray  thereupon  offered 
to  pay  this  sum  with  seven  per  cent  interest,  also  to  pay 
1200.00,  being  half  of  the  Qray  and  Johnson  fee,  with 
seven  per  cent  interest  thereon ;  asserting,  however,  that 
by  such  offer  he  made  no  admissions  as  to  his  liability. 
Oonyers,  administrator,  replied  to  this  tender  that  he 
would  receive  the  money  and  give  a  receipt  for  that 
amount,  without  admitting  anything  further  than  the  pay- 
ment of  so  much  money.  This  Gray  refused.] 
The  motion  was  overruled,  and  defendant  excepted. 

W.  K.  Moore  ;  0.  D.  McCutchen  ;  L.  E.  Blbcelbt,  for 
plaintiff  in  error. 

J.  B.  CoNTERS ;  Orahah  &  FouTE,  for  defendant 

Jackson,  Chief  Justice. 

This  was  the  trial  of  a  rule  against  the  attorney  em- 
ployed by  the  former  administrator  upon  an  estate,  brought 
by  the  administrator  de  bonis  non  on  the  same  estate,  call- 
ing upon  the  attorney  to  pay  over  funds  in  his  hands  be- 
longing to  the  estate  and  collected  by  the  attorney  while 
in  the  employment  of  the  former  administrator. 

Under  the  ruling  of  the  court,  applied  by  the  jury  to 
the  facts  proved,  a  verdict  was  rendered  for  the  plaintiff 
for  the  sum  collected  with  twenty  per  cent  damages  per 
annum  from  the  time  of  demand  on  the  attorney,  and 
refusal  to  pay  said  principal  sum  and  interest  to  that  date. 

A  new  trial  was  refused,  and  the  attorney  excepted ;  and 
assigns  for  error  here  the  refusal  of  the  new  trial  on  vari- 
ous grounds  alleged  in  the  motion  therefor. 

When  analyzed,  the  legal  grounds  pressed  before  us 
amount  to  these.  That  rule  is  not  the  remedy  at  alU 
that  if  the  remedy,  the  court  of  ordinary  and  not  the  supe- 
rior court  would  have  jurisdiction  to  rule  the  attorney  in 
this  case ;  that  the  plaintiff  in  error  was  the  attorney  not 
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of  the  estate,  but  of  the  former  administrator ;  that  hence 
the  relation  ceased  with  the  discharge  of  that  administra- 
tor; that  allegations  in  the  petition  by  the  heirs  at  law  to 
discharge  the  former  administrator  and  to  appoint  another, 
on  the  ground  that  the  former  administrator  had  loaned 
the  money  collected  by  this  attorney  to  the  attorney  him- 
self, or  had  confided  it  to  him  as  surety  on  the  adminis- 
tration bond,  bound  the  administrator  de  bonis  non  and 
estopped  him  from  ruling  the  attorney  for  the  same  money 
as  attorney  at  law;  that  since  the  verdict  he,  the  attor- 
ney, had  tendered  the  principal  and  interest  on  the  sum 
collected, deducting  fees,  etc.,  and  that  a  new  trial  should  be 
awarded,  because  the  administrator  de  honis  non  had  re- 
fused that  tender ;  and  that  a  new  trial  should  be  granted, 
because  the  judgment  was  entered  up  for  twenty  per  cent 
damages. 

1.  This  case  was  before  us  on  a  writ  of  error  to  a  judg- 
ment of  the  superior  court,  or  rather  the  chancellor,  deny- 
ing the  application  by  the  administrator  de  bonis  non  for 
a  writ  of  ne  exeat  to  restrain  the  attorney  from  leaving  the 
state  pending  this  rule  before  the  superior  court.  So  that 
many  of  the  assignments  of  error  now  made  and  pressed 
here  were  necessarily  and  really  decided  then.  So  far  as 
chey  were  so  ruled,  the  case,  being  between  the  same  parties, 
is  resadjudieaia.  Necessarily  to  the  grant  of  the  ne  exeat  to 
prevent  the  attorney  from  leaving  the  state  pending  this 
same  rule,  it  must  have  bee:,  held  that  he  could  be  ruled 
fcr  it  that  rule  was  the  remedy  that  rule  before  the  supe- 
rior court  was  the  proper  particular  remedy,  that  court 
having  jurisdiction;  that  the  attorney  was  the  attorney  of 
the  estate,  and  liable  to  its  representative  on  a  rule  or  the 
money  collected  for  it  and  that  it  could  not  be  retained, 
either  to  force  fees  out  of  the  estate,  or  to  hold  it  as  secu- 
rity to  indemnify  the  attorney  for  any  losses  he  might 
sustain  as  surety  for  the  former  administrator.  See 
67  (?a.,  p.  329.  There  it  is  distinctly  ruled  that,  though 
•'the    attorney    was    also    one    of  the    sureties    of  the 
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former  administrator,  and  having  been  ruled  by  the  admin- 
istrator de  bonis  non  for  the  money,  answered  that  he  had 
offered  to  pay  it  if  his  fees  and  those  of  associate  counsel 
employed  by  the  former  administrator  were  allowed,  and 
that  he  no  longer  held  the  money  as  an  attorney,  but  to 
save  himself  as  surety  on  the  bond,  he  having  paid  the 
money  to  the  former  administrator  who  returned  it  to  him 
for  that  purpose."  Yet,  notwithstanding  these  facts,  it 
was  ruled  that,  ^'  the  respondent  ought  to  pay  the  money 
collected  for  the  estate  to  him  whom  the  law  clothed  with 
authority  to  receive  it.  His  reasons  for  refusing  to  pay 
are  not  all  sound  in  law.  If,  as  he  claims,  some  few  hun- 
dred dollars'  worth  of  fees  are  due  him,  ♦  ♦  *  the  extent 
to  which  equity  will  permit  him  to  go  is  to  retain  enough 
to  pay  those  fees,  but  surely  he  should  not  keep  the  several 
thousands  he  has  of  the  money  collected  for  this  estate, 
in  order  to  force  it  to  a  settlement  of  his  fees,"  etc. 
*^Nor  will  it  allow  him,"  the  court  goes  on  to  say,  "to 
retain  the  funds  of  the  estate  collected  by  him  in  order  to 
indemnify  himself  as  surety  of  the  administrator,  whether 
the  former  administrator,  whose  surety  he  was,  agreed  that 
he  might  do  so  or  not,"  etc. 

Further  on  the  court  go  on  to  say  that  these  defences 
are  a  "  thin  veil,"  and  they  are  distinctly  held  to  be  unten- 
able as  defences  to  the  rule, — this  identical  rule  then  pend- 
ing for  trial,  and  which  has  been  tried,  and  is  here  now  on 
a  motion  for  a  new  trial. 

So  that  the  points,  that  a  rule  before  the  superior  court 
is  a  legal  remedy  to  get  this  money  from  this  attorney, 
and  that  his  retention  of  it,  either  to  secure  his  fees  or  to 
indemnify  himself  as  surety  of  the  administrator,  with  his 
assent  and  by  his  agreement,  is  no  defence  to  the  rule,  are 
expressly  adjudicated  in  a  case  between  these  same  par- 
ties and  on  this  siraa  subject-matter,  and  must  be  res  ad- 
judicata^  if  anything  can  be. 

2.  The  point,  too,  that  the  recitals  in  the  petition  of  the 
heirs  at  law,  of  such  an  agreement  between  the  attoniey 
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i  the  former  administrator  would  bind  the  present  ai 
aistrator  de  bonis  non,  must  fall  for  the  same  reasoi 
is  court  held  in  this  case,  when  here  before,  that  sue 
arrangement  would  not  be  a  valid  defence  to  the  nil 
not  a  defence  to  the  rule,  cui  bono  is  the  evidence  of 
her  admissible,  or  sound  and  valid  when  admitted!  Bi 
1  new  question,  we  should  hold  that  no  representatio 
the  heirs  at  \aw,injiMUciooT  otherwise,  would  bind  th 
ninistrator  de  bonis  non,  for  the  simple  reason  that  h 
\o  party  to  the  proceeding,  nor  is  he  privy  to  it.  H 
iresents  creditors  as  well  as  heirs.  Are  the  creditoi 
icluded  by  admissions  of  the  heirs  at  law  ?  No  more  i 
ir  representative.  Tnie,  his  appointment  could  n( 
re  been  made  if  the  place  had  not  been  vacated,  bt 
judgment  vacating  the  office  is  distinct  from  that  flllin 
phen  vacated ;  and  the  reasons  given  or  recitals  mad 
the  purpose  of  vacating  it  are  equally  distinct  from  th 
gment  filling  the  vacated  office,  and  the  reasons  or  rec 
(  or  qualifications  of  the  new  appointee  which  cause 
appointment.  The  one  caused  the  appointment  of 
-ticular  person ;  the  other  made  a  place  vacant  to  b 
id  by  anybody. 

I.  The  judgment  for  twenty  per  cent,  damages  is  n 
und  for  setting  aside  the  verdict  and  granting  a  nei 
,1  on  the  facts.  It  is  no  exception  to  the  verdict,  butt 
judgment,  as  illegal  in  not  being  authorized  by  it.  I 
ncorporated  in  the  motion  for  a  new  trial  as  one  of  ih 
sndments  thereto,  and  it  is  not  a  motion  in  arrest  o 
judgment.  But  if  it  were,  we  see  no  error  in  it,  Thi 
le  explicitly  makes  tliat  rate  the  legal  interest  from  thi 
aand  by  the  client,  and  the  verdict  gives  the  lega 
■rest.  Code,g3950:  14  Ga.,  584. 
.  The  verdict  is  plain  and  covers  every  issue. 
.  The  question  of  the  allowance  of  fees  was  for  thi 
f.  They  were  disallowed  as  charges  upon  the  estate 
I  cannot  say  that  it  was  contrary  to  law  to  disallow  then 
luch  charges.     Fees  to  collect  money  by  counsel  an 
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hardly  payable,  if  the  money  be  not  paid  over  when  col- 
lected and  demanded,  without  legal  reasons  therefor;  imd 
of  the  validity  of  those  reasons  the  court  and  jury  will 
determine  on  the  trial,  upon  the  law  and  facts  of  the  case. 
It  will  do  the  client  little  good  to  collect  and  not  pay  over. 
To  force  him  to  litigate  to  get  the  money  from  his  lawyers 
is  to  make  him  incur  fees  to  other  lawyers,  and  he  ought 
not  to  pay  both. 

These  principles  cover  the  issues  made  by  the  motion 
for  a  new  trial,  and  the  errors  assigned  here  thereon. 

The  result  may  bear  hardly  on  the  counsel  of  the  for- 
mer administrator,  but  the  counsel  must  look  to  that  ad- 
ministrator personally  for  remuneration  for  services  ren- 
dered for  his  personal  benefit.  The  estate  ought  not  to 
pay  for  services  to  an  administrator  to  prevent  his  removal, 
or  for  advice  which  led  to  that  result,  or  for  money  col- 
lected which  it  was  forced  to  litigate  in  order  to  realize. 

Taking  the  whole  case  together,  and  applying  to  the 
facts  the  principles  of  law  ruled  in  the  ne  exeat  between 
the  same  parties,  and  the  principles  equally  clear  which 
apply  to  points  not  then  ruled,  we  do  not  see  such  errors 
as  will  authorize  this  court  to  set  aside  the  verdict  approved 
by  the  presiding  judge  and  to  award  a  new  trial  on  the 
facts. 

Judgment  aflSrmed. 

Cited  for  plaintiff  in  error :  1  Har.  &  Wol.,  310 ;  3  AdoL 
&  EL,  129 ,  22  Tex.,  327.  Code,  §§417, 3627,  2537 ;  Weeks 
on  Attorneys,  143  etaeq,^  5  Oa^^  56;  6  7J.,  432;  9 /J., 
150:  57  lb.,  528;  Code,  §§2543,  1889,  406, 1263;  Green- 
leaf  Ev.,  41 ;  19  5a.,  582 ;  54  lb.,  508. 

For  defendant :  11  Ga.,  331 ;  58  /*.,  221 ;  5  Denio,640; 
Weeks  on  Attorneys,  268 ;  1  Sug.  on  Pow.,  214 ;  2  Wms. 
Exrs.,  906;  1  Story  Eq.,  296;  47  Oa.,  73;  4  Russel,  272; 
47  Tex.,  130 ;  26  Conn.,  213 ;  11  Wall.,  484 ;  4  Bam.  &  Aid., 
47;  Weeks,  94;  24  Oa.,  561;  57  76.,  313;  64/6-,aM. 
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>  can  VH  broncbt  lonnuil  fram  ibe  lait  (erm,  iiitd«r  j4t7i  <>)  of  tbe  Code.] 

bill  in  equity  to  enjoio  a  trespuss  Upon  realty  by  felling  tim- 
r,  ia  not  such  a  suit  respecting  the  title  to  land  as  muet  l>e 
lught  in  the  county  where  the  land  lies.  The  proper  venue  of 
■h  a  case  is  the  county  of  the  residence  of  a  defendant  against 
lora  subetantial  relief  is  prayed. 

i  the  court  in  which  a  ease  is  brouRht,  has  no  jurisdiction  to  try 
•  eame,  it  will  be  dismisBed  whenever  the  court  is  apprised  of 
:h  fact. 

demnrrer  to  a  bill  in  equity  upon  the  ground  that  there  ia  an 
pie  common  law  remedy,  must  be  filed  at  the  first  term. 
Vhere  an  agreement  was  made  to  consider  a  general  demurrer 
'want  of  equity  aa  having  been  file<l  at  the  first  term,  it  nothav- 
;  been  in  factao  filed,  ouch  general  demurrer  will  not  be  considered 
raising  the  question  whether  an  ample  remedy  exists  at  law. 
L  bill  haying  been  demurred  to  and  an  amendment  made  in  re- 
rd  to  material  matters,  the  oritrinal  demurrer  does  not  relate  for- 
rd  and  cover  both  bill  and  aniemiment. 

L-ourt  oE  equity,  having  proper  possession  of  the  caae,  may  grant 
ief,  not  only  by  staying  waste  or  trespass  to  the  freehold  for  the 
ure,  but  also  by  giving  damages  for  the  past ;  and  that,  whether 
}  case  be  founded  upon  privity  of  title  or  not. 
ro  pve  equity  iuristliction,  the  injury  must  be  irreparable  in 
magesorthe  treepasserbe  insolvent,  or  othercirctimatances  (such 
the  avoidance  of  circuity  and  multiplicity  of  actions)  must  exist, 
idering  the  interyKMition  of  a  court  of  equity  necessary.  If  the 
apass  or  waste  be  so  destructive  of  tlie  estate  or  of  some  vital 
:?cssity  to  the  enjoyment  thereof,  and  so  ruinous  as  not  to  be  ca- 
ble of  actual  measurement  in  money,  equity  will  interfere.  ' 
Vhere  a  farm  of  ninety  acres  contained  but  seventeen  acres  of 
loded  land,  the  preservation  of  which  was  essential  for  the  proper 
sof  the  fanu.as  well  aa  for  use  as  11  building  site  for  the  owner's 
lidence,  for  which  a  portion  of  irhad  been  prepared,  muny  of  the 
es  being  large  and  of  ancient  growth,  a  destruction  of  such  trees 
a  naked  trespasser,  without  title  or  claim  of  right,  leaving  thu 
ner  without  wood,  shade  or  proper  building  site,  would  give 
)und  for  equitable  relief, 

bnuT  JO,  18S3. 

juity.  Practice  in  Superior  Court.  Jurisdiction.  Oon- 
tional  Law.  Before  Judge  Hillyer.  Fulton  Superior 
•t,     April  Term,  1SS2. 
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Reported  in  the*decision. 

J.  T.  Pendleton  ;  George  N.  &  D.  P.  Lester,  for  plaintiff 
in  error. 

Candler  &  Thomson,  for  defendant. 

Jackson,  Chief  Justice. 

This  bill  in  eq^uity  was  filed  to  stay  waste  by  writ  of  in- 
junction. The  complainant  alleges  title  to,  and  possession 
of,  a  tract  of  land  in  DeKalb  county,  used  by  him  as  a 
farm,  and  upon  which  he  was  preparing  to  erect  a  dwell- 
ing-house as  a  residence;  that  some  seventeen  acres  of 
said  land  was  wooded,  and  was  the  only  woodland  on  Uie 
tract  of  ninety -two  acres ;  that  defendant,  without  title  or 
claim  of  right,  was  cutting  down  the  timber  on  those  seT- 
enteen  acres ;  that  he  had  destroyed  many  trees,  and  was 
still  engaged  in  cutting  down  and  destroying  others ;  and 
that,  among  those  thus  destroyed,  were  trees  where  he  had 
cleared  up  the  undergrowth  and  cleaned  up  the  spot  for 
the  purpose  of  erecting  his  residence  thereon ;  and  that 
thus  his  entire  place  was  being  ruined  and  wasted  by  a 
naked  trespasser,  by  the  destruction  of  all  the  timber 
thereon  essential  for  the  farming  purposes  of  the  tract,  and 
the  killing  and  destroying  the  shade  trees  which  the  com- 
plainant had  thus  prepared  and  reserved  for  the  surround- 
ings of  the  contemplated  residence;  and  thus  that  the 
damage  to  the  farm  and  the  part  of  the  land  reserved  for 
said  residence,  was  incapable  of  being  computed  in  money* 
and  irreparable. 

To  this  bill,  after  several  terms  of  the  court  had  elapsed, 
a  general  demurrer,  for  want  of  equity  therein,  was  filed. 
Counsel  for  complainant  agreed  that  this  demurrer  should 
be  considered  as  filed  at  the  first  term.  After  this  agree- 
ment, an  amendment  was  made  to  the  bill,  and  to  the  bill< 
as  amended,  no  demurrer  was  filed. 

The  court  dismissed  the  bill,  and  complainant  excepted. 
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1.  If  the  court  had  no  jurisdiction,  the  court  should  have 
dismissed  it  whenever  apprised  of  that  fact ;  for  it  would 
be  a  vain  thing  to  try  a  case,  where  it  had  no  authority  or 
jurisdiction  to  decree  relief.  So  that  the  first  question  is, 
did  the  court  of  equity  in  Fulton  county  have  jurisdiction 
of  the  cause,  the  defendant  residing  in  Fulton  and  the  land 
in  DeKalb? 

Equity  causes  are  to  be  tried  in  the  county  of  the  resi- 
dence of  a  defendant  against  whom  substantial  relief  is 
prayed.  Constitution,  Art.  6,  sec.  16,  par.  3,  Code,  §5169. 
Cases  respecting  titles  to  land  must  be  tried  where  the 
land  lies.  Code,  §5168,  par.  2  of  the  same  title  and  section* 
The  two  paragraphs  must  be  construed  so  that  both  can 
stand  and  neither  be  annulled. 

If,  therefore,  the  relief  prayed  for  in  the  equity  cause, 
be  not  to  recover  land,  and  in  that  sense  affect  title,  the 
court  of  the  residence  of  the  defendant  would  have  the 
jurisdiction ;  but  if  its  purpose  was,  and  the  relief  prayed 
for  is,  to  fix  title,  then  the  question  of  jurisdiction  would 
be  more  difficult  of  solution,  and  the  efibrt  to  reconcile  the 
two  paragraphs  of  the  constitution  so  as  to  vitalize  both> 
would  not  be  so  easy.  This  cause  is  not  to  try  title,  but 
to  stay  waste.  Title  may  be  drawn  into  the  trial,  but  it  is 
an  incident,  not  the  gravamen  of  the  bill. 

But  we  think  that  this  court  has  settled  the  principle 
that  covers  this  cause.  It  has  been  ruled  squarely  that  an 
action  of  trespass  quare  clausumfregit^  must  bg  brought 
in  the  county  of  the  defendant's  residence. 

Paragraph  6  of  the  same  section  of  the  same  article, 
which  is,  in  effect,  the  same  as  in  prior  constitutions,  re- 
quires all  other  cases  to  be  tried  where  defendant  resides. 
Other  cases  than  what  cases  ?  Those  classes  of  cases  pre- 
viously provided  for,  is  the  clear  answer.  One  class  of 
these  is  cases  respecting  land  titles,  in  paragraph  2.  Yet, 
trespass  guare  clausum  fregil^  it  was  ruled  in  34  (?«.,  509, 
and  35  Oa,^  144,  should  be  brought  in  the  county  where  the 
defendant  resided,  though  the  land  lay  in  a  different  county. 
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Tliat  writ,  at  common  law,  affects  title  to  land  as  much  as 
as  this  equity  suit  can.  The  one  is  to  put  a  stop  to 
trespass,  by  final  decree  for  injunction ;  the  other  is  to  re- 
cover damage  therefor.  Neither  can  be  successful  unless  ' 
the  title,  by  possession  or  deed,  be  exhibited  to  the  court, 
and  if  the  jurisdiction  of  the  law  court  be  clear  in  the 
county  of  residence,  the  jurisdiction  of  the  equity  court  is 
as  clear.  See,  also,  34  Oa.^  53,  62,  which  appears  to  settle 
the  point  in  equity  cases. 

2.  Was  the  bill  legally  dismissed  because  the  complain- 
ant had  an  adequate  and  complete  remedy  at  law  If  It 
could  not  be,  because  the  demurrer  set  up  no  such  ground* 
which  it  should  have  done.  That  demurrer  must  be  filed 
at  the  first  term,  or  it  will  not  be  heard.  The  other  juriB- 
diction  must  be  pointed  out  to  the  complainant  at  once, 
271  limine^  so  that  he  may  go  there  without  delay.  This 
general  demurrer,  for  want  of  equity,  need  not  absolutely 
be  filed  at  tlie  first  term.  Therefore,  we  think  the  court 
did  not  dismiss  the  bill  on  the  ground  of  complete  remedy 
at  law,  because  it  could  not  legally  have  done  so. 

Moreover,  we  think  that  the  agreement  must  be  con- 
strued in  the  light  of  the  demurrer.  It  is  an  agreement 
to  try  that  demurrer  for  want  of  equity  in  general,  and 
not  a  demurrer  which  could  not,  at  that  late  stage,  have 
been  filed  at  all.  At  all  events,  this  is  all  which  was 
agreed  to ;  and  we  have  seen  that  it  should  have  specified 
this  ground,  if  that  was  to  be  relied  on.  In  addition  to  all 
this,  the  bill  tried  was  not  demurred  to  at  all.  That  bill  is 
the  bill  as  amended.  After  the  amendment,  there  was  no 
demurrer  at  all. 

3.  But  however  that  may  be,  it  seems  clear  that  the  bill 
should  have  been  retained  and  a  decree  had  thereon,  without 
regard  to  the  completeness  of  the  remedy  at  law,  unless  it 
was  not  in  the  power  of  a  court  of  equity  to  grant  relief.  But 
it  is  in  the  power  of  courts  of  equity  to  grant  relief,  not 
only  to  stay  waste  or  trespass  to  the  freehold  for  the  fu- 
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B,  but  to  give  damages  for  the  past.  Story's  Eq.  Jui 
.,  518,917. 

'his  jurisdiction  was  originally  confined  to  cases  founde 
privity  of  title,  but  was  afterwards  enlarged,  so  as  t 
brace  cases  of  adverse  claims  and  rights  not  I'ounde 
jrivity.     Story's  Eq.  Jur.,  918;  Eden  on  Inj.,  ch.  9.  ] 

to  196;  ch.  10,  p.  206  to  21-1.  To  give  jurisdiction  t 
lity,  the  trespass  or  waste  must  be  destructive  to  th 
tte,  OF;  :r.  other  words,  so  ruinous  as  not  to  be  capabl 
in  accurate  measurement  in  money,  or  so  destructiv 
something  of  such  vital  necessity  to  the  enjoyment  ( 
's  estate  as  that  m  mey  cannot  well  give  compensatio: 
refor;  or,  as  laid  down  in  the  Code  of  Georgia,  wher 
le  injury  is  irreparable  in  damages,  or  the  trespasser  i 
)lvent,  or  there  exist  other  circumstances  which,  in  th 
;retionof  the  court,  rendertlieinterpositionof  this  wri 
injunction)  necessary  and  proper,  among  which  shal 
the  avoidance  of  circuity  and  multiplicity  of  actions, 
'he  facti  alleged  here,  we  think,  make  a  case  withi 
36  rules  of  law  defining  the  limits  within  which  equil; 
I  interfere  by  injunction.     If  the  shade  trees,  necessa 

the  growth  of  years,  in  some  instances  of  centuries 
tding  in  a  man's  yard  where  he  has  built  his  residence 
s  about  to  build  it,  are  being  cut  down  and  destroyed 
ting  but  time,  and  time  bayond  a  generation,  oai 
lace  them.  It  is  impossible  to  estimate  tlie  vahn 
the  homestead  in  money.  It  is  irreparable  in  dam 
3.  If  the  only  timber  on  a  ninety  acre  farm  is  be 
cut  down,  and  all  forest  vegetation  laid  waste,  so  tha 
[ling  will  be  left  to  shade  man  or  beast  in  toil  or  ii 
,  in  the  field  or  the  pasture, — nothing  to  repair  fencinj 
aend  the  fire,  it  would  be  verj'difBcultto  ascertain  tin 
lage  in  money.  In  either  case,  both  of  which  nppea 
his  bill,  how  can  damages  be  estimated  at  a'l  ?  Is  no 
waste  destruGtive  to  the  freehold  as  a  farm, lor  farmiuj 
poses,  and  almost  equally  so  to  the  freehold  chosen  a. 
spot  for  a  residence,  and  cleared  of  undergrowth  fo: 
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that  purpose  ?  Especially  should  equity  arrest  such  de- 
struction where  the  defendant  is  a  mere  naked  trespasser, 
without  shadow  of  title  or  right  to  the  land. 

The  case  ic  without  the  principle  ruled  in  62  G^a.,  171^ 
and  others  cited  by  defendant.  See  1  High  on  Ii\j.,  724, 
726,  727,  and  cases  cited  there.  11  Am.  Dec,  pp.  500,501; 
14  Md.,  152. 

Judgment  reversed. 


Anderson  vs.  Clark,  administrator. 

1.  When  this  case  was  here  before,  it  was  held  that,  where  a  suit  was 
brought  in  Georgia  on  a  judgment  recovered  in  Tennessee  after 
the  defendant  had  been  adjudicated  a  bankrupt,  but  before  his 
final  discharge,  though  no  plea  of  bankruptcy  was  filed  or  stay  of 
proceedings  asked,  still  the  discharge  in  bankruptcy  was  a  good 
defence  to  the  suit  in  Georgia,  the  foreign  judgment  not  constata' 
ting  a  new  debt,  but  only  a  security  for  an  old  debt. 

2.  The  effect  of  the  grant  of  a  new  trial  by  this  court  is  to  require  the 
case  to  be  heard  de  novo,  unless  some  specific  direction  be  given  in 
regard  thereto;  and,  on  the  subsequent  trial,  new  facts  maybe 
shown,  making  a  different  case,  and  other  principles  of  the  law 
may  control  and  apply  to  these  new  facta. 

3.  Where,  pending  a  suit  in  Tennessee  the  defendant  pleaded  that 
he  had  been  adjudicated  a  bankrupt  and  prayed  a  stay  of  proceed- 
ings, but  subsequently  withdrew  the  plea  and  confessed  judgment, 
such  conduct  amounted  to  a  new  promise  to  pay  and  an  agreement 
that  the  judgment  should  bind  him,  and  precluded  him,  in  asabse- 
quent  suit  on  the  judgment,  from  making  any  defence  which  arose 
prior  to  the  confession,  including  the  defence  of  bankruptcy.  Vn- 
der  such  facts,  the  plea  of  bankruptcy  would  not  avail  as  a  defence 
to  the  suit  in  Georgia. 

(a.)  The  character  of  the  debt  on  which  the  suit  was  brought  not 
appearing,  the  presumption  arises  that  the  debt  was  one  from 
which  the  defendant  knew  that  he  could  not  be  discharged  under 
the  bankrupt  act,  or  that  it  was  one  so  binding  on  his  conscience 
as  an  honest  and  moral  man,  that  if  he  acquired  means,  he  would 
pay  it. 

(6.)  A  solemn  admission  tn  judicio  ib  an  estoppel  everywhere  and 
forever ;  and  the  facts  stated  amount  to  such  an  admission. 

April  10,  1883. 

Bankruptcy.     Contracts.     "New  rromise.    Judgmente. 
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ipel.  New  Trial.  Before  Judge  Faih.  Catoosa  Su- 
r  Court.    August  Term,  1882. 

is  is  an  action  brought  by  J.  H.  Anderson  against 
:,  administrator  of  J.  M.  Anderson,  deceased,  in  the 
lor  court  of  Catoosa  county,  on  a  judgment  obtained 
le  chancery  court  of  Hamilton  county,  Tennessee, 
St  defendant's  intestate.  The  following  agreed  state- 
of  facts  was  read  to  the  jury  as  evidence  in  the  case : 
In  the  12th  day  of  April,  1873,  J.H.  Anderson  began 
tion  against  J.  M.  Anderson  in  the  chancery  court 
imilton  county,  Tennessee,  to  recover  the  amounts 
ed  to  be  due  on  certain  notes.  The  defendant  was 
arly  served,  and  the  court  had  jurisdiction  of  the 
SB  and  the  subject-matter  of  the  suit.  This  suit  was 
ing  on  the  23d  day  of  March,  1874,  when  J.  M.  An- 
n  was  regularly  adjudicated  a  bankrupt  on  his  own 

on.     On  the day  of  April,  1874,  a  suggestion 

aade  in  said  chancery  court  of  the  said  adjudication 
nkruptcy,  as  follows :  '  In  this  case,  the  bankruptcy  of 
ndent,  J.  M,  Anderson,  being  suggested,  it  is  ordered 
iaid  suggestion  be  entered  of  record;  but  as  complain- 
esires  to  controvert  the  validity  of  the  ac^judication 
nkruptcy,  the  parties  are  allowed  to  take  proof  and 
le  suggestion.' 

fterwards,  on  the  14th  day  of  April,  1874,  said  sug- 
>n  of  bankruptcy  was  withdrawn  by  defendant,  as 
vs: 

arties,  by  their  solicitors,  appeared, 
lankruptcy  of  J.  M.  Anderson,  here- 
iwn  by  respondent's  solicitor ;  and 
ed,  by  consent  of  parties,  that  this 
igh  no  bankruptcy  had  ever  been 
isent,  this  cause  is  continued  until 
led  to  the  rules  for  proof  generally 

ipril,  1875,  the  said  J.  M.  Anderson 
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filed  his  answer  to  complainant's  bill,  in  which  he  responded 
to  the  merits  of  complainant's  said  suit,  and  did  not  setup 
any  plea  of  bankruptcy,  and  did  not  refer  to  any  pending 
bankruptcy  proceedings. 

«  On  the  12th  day  of  April,  1875,  the  following  final  de- 
cree  was  rendered : 

"  'Be  it  remembered  that  this  cause  came  on  to  be  heard 
before  Chancellor  Key,  on  the  12th  day  of  April,  1875,  and 
the  respondent,  J.  M.  Anderson,  confesses  judgment  to  the 
complainant  for  the  sum  of  five  hundred  and  twenty-one 
dollars,  the  amount  of  the  notes  filed  as  exhibits  to  com- 
plainant's bill,  with  their  interest.  It  is,  therefore,  decreed 
by  the  court  that  complainant  recover  of  said  respondent, 
J.  M.  Anderson,  the  said  sum  of  five  hundred  and  twenty- 
one  dollars,  together  with  all  cost  of  the  cause  not  herein 
otherwise  adjudged,  for  all  of  which  execution  may  issue/ 

"And  defendant  agreed  that  said  suit  in  Hamilton  county, 
Tennessee,  in  which  said  decree  was  rendered,  was  regular 
in  all  respects,  and  that  the  decree  rendered  is  binding  and 
of  force,  unless  the  same  is  affected  by  the  discharge  in 
bankruptcy. 

"On  the  11th  day  of  December,  1876,  the  defendant,  J- 
M.  Anderson,  was  regularly  discharged  by  the  bankrupt 
court,  as  provided  by  the  bankrupt  law,  from  all  his  prov- 
able debts." 

No  other  evidence  was  submitted. 

The  court  charged  the  jury :  "  If  you  find  that,  pending 
the  suit  in  Tennessee,  upon  which  this  suit  is  predicated, 
a  suggestion  of  bankruptcy  was  made  by  defendant,  which 
suggestion  was  afterwards  withdrawn  by  defendant,  and 
the  parties  went  to  a  trial  on  the  merits,  and  afterwards  the 
defendant  in  said  suit  confessed  a  judgment  for  the  amount 
sued  for  in  this  case,  after  the  adjudication  in  bankruptcy* 
a  discharge  thereafter  obtained  would  not  discharge  the 
defendant  from  the  debt  on  which  judgment  was  confessed 
pending  the  bankruptcy  proceedings." 

The  jury  returned  a  verdict  for  the ,  plaintiff,  on  which 
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Igment  was  rendered.    The  defendant  moved  for  a  new 

al,  on  the  following  grounds: 

(1).  Because  the  verdict  ia  contrary  to  the  evidence 

d  the  law,  and  without  sufficient  evidence  to  support  the 

ne. 

(2).  Because  the  court,  erred  in  charging  the  jury  as 

I  ted  above. 

The  motion  was  granted,  and  plaintiff  excepted. 

McCl'tches  &  Shumate  ;  W.  H.  Pavse  ;  L.  E.  Blkcklet, 
'  plaintiff  in  error. 

A.  T.  Hackett  ;  R.  J.  McCamy,  for  defendant. 

CKSON,  Chief  Justice. 

1.  When  this  case  was  in  this  court  before,  reported  in 
Oa.y  518,  it  was  held  :   '  Where,  to  a  suit  brought  in 

orgia  on  ajudgment  rendered  in  Tennessee,the  defendant 
mded  his  discharge  in  bankruptcy,  and  it  appeared  that 
was  adjudged  a  voluntary  bankrupt  pending  the  suit  in 
nnessee,  but  failed  to  plead  that  fact  or  to  ask  a  stay  of 
jceedinga  on  that  account,  and  the  judgment  was  sub- 
juently  rendered,  and  he  thereafter  obtained  his 
icharge,  that  the  plea  was  a  valid  bar  to  a  recovery; 
d  that  the  Tennessee  judgmentdid  not  constitute  a  new 
bt,  but  simply  a  new  security  for  the  old  debt,  and,  of 
elf,  had  no  force  or  effect  in  Georgia.' 
That  decision  having  been  rendered  in  this  identical 
je,  between  the  same  parties,  the  administrator,  Clark, 
ving  been  made  a  party,  in  lieu  of  the  deceased  defend- 
t,  must  stand.  The  case  is  res  adjudieata  of  this  case, 
far  as  that  ruling  applies. 

2.  But  the  judgment  then  rendered,  sent  the  case  back  for 
lew  trial,  and  on  the  new  trial,  a  different  state  of  facts  was 
ide.  The  effect  of  the  grant  of  the  new  trial,  is  to  order 
i  case  beard  de  novo,  unless  some  specific  direction  be 
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given  by  this  court  in  regard  to  it,  and  the  new  facts  on 
the  new  trial  may  make  a  new  case,  and  other  principles 
of  law  may  control  it,  when  applied  to  the  new  facts.  56 
Ga.,  620]  15  7J.,  653. 

3.  Two  new  facts  appear  in  the  case  now,  which  vary  it 
from  the  case  then  ruled.  First,  that  the  adjudication  ot 
the  defendant  as  a  bankrupt  and  the  pendency  of  the 
bankruptcy  proceedings  was  suggested  or  pleaded  to  stay 
proceedings,  but  afterwards  withdrawn;  and  secondly, 
that  the  defendant  confessed  judgment,  and  thus,  upon  a 
judgment  confessed  after  the  withdrawal  of  the  plea  of 
the  adjudication  of  bankruptcy  and  the  pendency  of  the 
proceedings  in  the  bankrupt  court,  the  suit  of  the  plaintifl 
now  rests.  So  that  the  question  now  before  us  is,  does 
the  confession  of  a  judgment,  after  the  defendant  ha8l)een 
adjudicated  a  bankrupt,  and  after  he  has  withdrawn  a  plea 
to  stay  proceedings  to  await  the  determination  gf  his  final 
discharge,  amount  to  a  new  promise  to  pay  the  debt  ?  Or 
does  it,  in  connection  with  the  withdrawal  of  the  plea  of 
adjudication  and  pendency  of  proceedings  to  be  discharged 
in  bankruptcy,  raise  the  presumption  that  the  defendant's 
debt  was  of  such  a  nature  as  not  to  be  provable  in  bank- 
ruptcy, or  such  as  he  felt  bound  to  pay,  though  bank- 
rupt, the  character  of  the  debt  not  appearing  in  the  agreed 
statement  of  facts  'i 

In  62  6a.<f  298,  it  was  held  that  a  mere  parol  promise  to 
pay  a  debt,  after  discharge,  was  based  on  a  moral  ob- 
ligation, and  bound  the  bankrupt  to  pay  it.  The  case  k- 
fore  us  is  a  promise  to  pay  the  debt,  in  the  most  solemn 
form  known  to  the  law.  It  is  a  promise  injudicio.  It  i* 
a  voluntary  recognition  of  the  debt,  after  the  adjudication 
of  the  defendant  as  a  bankrupt,  as  a  debt  of  record.  It  i^ 
not  only  in  writing,  but  stamped  upon  the  records  of  a 
court  of  record.  It  is  stronger  and  more  solemn,  as  a  recogni- 
tion and  obligation  to  pay  the  debt,  than  a  promise  under 
seal,  or  a  covenant  would  be.  It  is  a  recognition  of  the  debt  as 
valid,  after  the  adjudication  in  bankruptcy,  and  an  a«ree- 
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lent  that  it  -shall  bind  the  defendant  so  strongly  as  to 
!ude  him  from  making  any  defence  to  it  which  arose  pri< 
lie  confession.  It  is  an  agreement  that  execution  i 
isue  upon  the  confession,  and  that  all  the  property  of 
sndant,  which  he  may  acquire  afterwards,  shall  be  se 
nd  sold,  if  in  Tennessee,  and  if  in  any  other  state  of 
American  Union,  shall  be  liable,  whenever  by  it  and  o 
without  other  proof,  judgment  shall  be  rendered  in  s 
ther  state,  and  execution  be  issued  thereon.  It  is  a  i 
ession,  m<ide  with  full  knowledge  of  his  right  to  sti 
orced  judgment  until  his  discharge,  and  with  a  pie 
hat  effect,  which  would  have  stayed  it,  and  eventui 
.fter  his  discharge,  if  obtained,  would  have  barred  it 
ver,  if  provable  in  hankniptcy.  This  plea  ia  withdra 
,nd  then  this  judgment  is  confessed.  The  legal  effect  of 
onduct  of  defendant  is  equivalent  to  saying,  in  the  j 
mce  of  the  court,  and  writing  it  on  the  records  then 
■  This  debt  I  will  pay,  whether  I  am  discharged  or 
torn  it  finally  by  a  judgment  of  the  bankrupt  court 
withdraw  the  plea  of  adjudication  and  the  pendency  oi 
ipplication  for  discharge  from  my  debts,  in  this  case 
!xcept  this  debt  from  that  discharge,  if  I  obtain  it,  ai 
Lgree  of  record  here,  that  my  discharge  from  all  o 
lebta  shall  not  affect  my  liability  to  pay  this." 

The  presumption  arising  on  these  facts  is  ovenvheln 
hat  the  defendant  knew  that  this  was  a  debt  from  wl 
le  could  not  be  discharged,  under  the  bankrupt  ad 
hat  it  was  one  so  binding  on  his  conscience  as  an  hoi 
ind  moral  man  that,  if  ever  he  acquired  means,  he  w( 
)av  it. 

ion  in  Judicio  is  an  estoppel  ev 
and  these  facts  of  record  amount  t 
>me  good  reason,  this  defendant  agi 
,  of  acljudication  as  a  bankrupt,  am 
and  not  to  set  up  the  plea  of  ba 
made  by  him^^elf  a  debt  of  record. 
'.ee,  01  G'l.,  5S,  it  was  held  that, 
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bankrupt,  after  his  adjudication,  and  before  his  discharge, 
suffered  a  judgment  to  go  against  him,  without  a  plea  to 
stay  proceedings  until  final  discharge,  such  judgment  was 
valid,  and  would  bind  his  property,  notwithstanding  his 
discharge  afterwards.  Much  more  would  it  be  valid  if, 
after  having  pleaded  the  stay,  he  withdrew  the  plea  and 
confessed  judgment.  It  seems  that  Judge  Hawkins  mis- 
conceived the  facts  and  force  of  the  decision  in  Steadman 
V8.  Lee^  when  this  case  was  here  before,  for  he  says  that 
the  judgment  was  obtained  after  the  discharge  in  bank- 
ruptcy, whereas,  it  was  before  final  discharge,  as  in  the 
case  at  bar. 

So  that,  applying  our  own  law  to  this  case,  the  plea  of 
the  discharge  in  bankruptcy  is  not  good.  That  the  law  of 
Tennessee,  which  controls,  on  the  effect  of  its  judgment,  is 
fully  as  strong  in  favor  of  plaintiff  in  error,  if  not  stronger, 
see  Code  of  Tennessee,  section  3107 ;  2  Lea,  729 ;  4  Baxter, 
300 ;  2  Caldwell,  325.  See,  also,  Revised  Stat.  U.  S.,  5106 
1  Smith's  Leading  Cases,  793. 

Judgment  reversed. 


The  CnY  and  Suburban  Railway  of  Savannah  v^.  Brauss. 

1.  If  a  contract  imposes  a  legal  duty  upon  a  person,  the  n^lect  of 
that  duty  is  a  tort  founded  upon  a  contract.  In  such  a  case  the 
liability  arises  out  of  a  breach  of  duty  incident  to  and  created 
by  the  contract,  but  is  only  dependent  upon  the  contract  to  the  ex- 
tent necessary  to  raise  the  duty.  The  tort  consists  in  the  breach 
of  duty. 

(a.)  Wrongs,  into  what  classes  divided. 

(6.)  Private  duties  may  arise  from  statute  or  flow  from  relations 
created  by  contract,  express  or  implied.  The  violation  of  any  such 
npecific  duty,  accompanied  \^ith  damage,  gives  a  right  of  action. 

(c.)  This  is  not  a  suit  to  enforce  a  contract.  Both  the  counts  in  the 
declaration  set  forth  the  duty  imposed  by  the  contract,  and  alleged 
its  l)reach  in  this  respect.  They  also  alleged  the  facta  that  show 
the  wrong  from  which  the  law  will  presume  damage  to  flow.  Ther 
averred  no  special  damage  in  any  form,  and  did  not  even  g^ve  the 
terms  of  the  contract  specifically.    Defendant  pleaded  not  gnil^i 
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plea  appropriate  to  an  action  at  delicto.  The  court  did  not,  there- 
re,  err  in  reftising  a  non-euit,  on  the  ground  that  the  action  waa 
le  ex  contraetu,  with  no  actual  damages  shown, 
le  evidence  for  the  plaintiS'  in  an  action  against  a  street  railway 
impany  showed  as  follows:  Plaintiff  and  hia  wife  entered  a 
reet  car,  and  presented  to  the  conductor  tickets  entitling  them  to 
de  to  their  point  of  destination.  Plaintiff  informed  the  conduc- 
r  where  he  wished  to  go.  Between  the  beginning  and  the  end 
the  journey  it  waa  necessary  for  plaintiff  to  be  tranaferred  from 
le  car  to  another,  and  he  was  transferred  personally  by  the  con- 
ictor  of  the  flrat  car,  but  was  given  no  transfer  ticket,  nor  did  hs 
now  that  one  was  necessHry.  Subsequently  the  conductor  o( 
le  second  car.  called  for  a  transfer  ticket  or  another  payment  of 
xe,  and  in  default  thereof  ejected  plaintiff  and  his  wife,  requiring 
lem  to  get  off  the  car  in  the  mud  a  short  distance  from  the  atreet 
-oasing,  and  in  the  presence  of  a  number  of  people : 
I,  that  the  caae  waa  one  authorizing  exemplary  damages  in  a  auit 
^inat  the  company. 

The  court  below  committed  no  error  in  the  rule  of  damages  laid 
own  in  his  chaise,  nor  in  overruling  objectiona  to  the  plaintiff's 
■alimony  that  hia  feelings  were  hurt.  The  law  was  correctly  laid 
own,  and  there  was  no  abuse  of  discretion  in  refusing  to  aet  aside 
le  verdict  and  grant  a  new  trial  on  the  ground  that  the  damages 
lund  were  exceaaive. 

The  verdict,  in  addition  to  stated  damages,  having  found  attor- 
ey's  feea  without  specifying  the  amount  thereof,  audi  portion  vA 
le  verdict  was  illegal  and  without  meaning,  and  may  be  disre- 

lay  1. 1»3. 

tctions.  Contracts.  Torts.  Damages.  Verdict.  New 
il.  Before  Judge  H.\rden.  City  Court  of  SavaDuah. 
i-ember  Term,  1882. 

!rauBs  brought  suit  against  the  City  and  Suburban  Rail- 
f  of  Savannah.  His  declaration  contained  two  counts, 
first  of  which  alleged,  in  brief,  as  follows ; 
'lie  defendant  was  a  common  carrier  for  hire,  of  passen- 
s  by  street  cars,  in  the  city  of  Savannah.  Plaintiff  entered 
I  of  defendant's  cars  on  Anderson  street  and  became  a 
senger,  and  the  defendant  received  the  usual  and  cua- 
inry  fare,  and  became  bound  to  convey  plaintiff  fVom 
derson  street  along  Abercorn  street  to  Liberty  street, 
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and  then  to  give  to  plaintiff  a  transfer  ticket,  by  virtue  of 
which  another  of  defendant's  cars  would  cany  him  from 
Liberty  street  to  his  place  of  residence.  Defendant's  agent, 
however,  neglected  and  refused  to  give  plaintiff  a  transfer 
ticket,  and  upon  receiving  his  fare,  informed  him  that 
such  fare  would  entitle  him  to  ride  to  his  destination ;  and 
thereupon,  at  Liberty  street,  the  conductor  of  the  first  car 
stopped  the  Liberty  street  car  and  personally  transferred 
plaintiff  thereto,  placing  him  under  the  charge,  care  and 
protection  of  the  conductor  of  the  second  car.  But  the 
latter  subsequently  demanded  payment  of  fare  or  the  pro- 
duction of  a  transfer  ticket  from  plaintiff,  and  upon  plain- 
tiff's failure  to  comply  with  the  demand,  ejected  him  in 
the  middle  of  the  street,  requiring  him  to  get  off  in  the 
mud ;  and  the  defendant  broke  its  contract  of  carriage  with 
him.  The  car  was  crowded  with  passengers,  and  plaintiff 
was  mortified,  disgraced  and  damaged  by  such  expulsion. 
Plaintiff  complained  to  the  company  of  his  treatment,  and 
was  willing  to  come  to  a  settlement  of  his  damages,  but 
the  latter  refused  to  pay  him  anything,  and  thereby  be- 
came liable  to  him  for  counsel  fees  for  stubborn  and 
litigious  conduct. 

The  second  count  alleged  substantially  the  same  facts, 
and  in  addition  alleged  that  no  transfer  ticket  was  neces- 
sary at  the  junction  of  Abercom  and  Liberty  streets. 

The  evidence  for  the  plaintiff  was,  in  brief,  as  follows: 
On  Sunday  afternoon,  April  30,  1882,  he  and  his  wife 
boarded  defendant's  car  at  the  junction  of  Anderson  and 
Abercom  streets.  He  had  purchased  some  street  car 
tickets  two  days  before,  and  had  three  of  them  left.  He 
inquired  of  the  conductor  whether  these  tickets  would  be 
suflScient  to  carry  him  to  his  destination.  The  latter  said 
that  they  would.  He  thereupon  gave  a  ticket  for  himself 
and  one  for  his  wife,  and  informed  the  conductor  that  he 
desired  to  be  transferred  at  Liberty  street  to  the  car  which 
would  carry  him  to  his  home.  On  reaching  Liberty  street? 
the  conductor  of  the  car  in  which  plaintiff  was,  hailed  the 
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(liictor  of  the  Liberty  streA  car,  and  informed  him  that 
lad  a  transfer.  The  latter  stopped,  and  plaintiff  end 
wife  entered  the  Liberty  street  car.  After  it  had 
led,  the  conductor  called  upon  plaintiff  fm-  his  fare, 
intiff  claimed  that  he  had  been  transferred,  but  the  con- 
tor  insisted  that  he  must  have  either  a  ticket  or  a  fare, 
intiff  had  no  money  in  his  pocket  at  the  time,  and  de- 
ed to  pay.  The  conductor  stopped  the  car  in  the  mid- 
of  the  block,  and  plaintiff  and  his  wife  were  compelled 
:et  out  in  the  mud  and  walk  home.  The  conductor's 
mer  was  "  very  short."  There  were  about  thirty  peo- 
in  the  car,  and  he  was  much  ashamed  and  wounded  in 
feelings  when  required  to  leave.  On  Monday  morning 
owing,  he  met  the  president  of  the  company,  and  com- 
ined  to  him,  telling  him  that  lie  wanted  satisfaction. 
!  president  responded  that  he  would  see  the  auperintend- 
Plaintiff  said  he  wanted  satisfaction,  Tlie  president 
I  he  could  give  him  none.  If  the  necessary  apologies 
,  reprimands  had  been  made,  there  would  have  been 
suit.  Plaintiff  did  not  know  of  the  requirement  of  a 
isfer  ticket  at  the  point  where  the  transfer -was  made, 
anotherjunction  on  defendant's  line,  he  had  been  trans- 
■ed  without  a  ticket,  and  transfers  were  so  made  at  that 
ce.  On  the  succeeding  day,  a  witness,  to  test  the 
r»t,  rode  over  the  same  track,  and  was  transferred  with- 
a  ticket. 

'he  evidence  for  tJie  defendant  was,  in  brief,  as  follows: 
i  Abercorn  street  car  was  what  is  known  as  a  "bob-tailed" 
,  in  which  passengers  deposit  their  fares  in  tlie  box, 
1  the  driver  or  conductor  is  not  allowed  to  receive  them. 
J  driver  on  this  car  sometimes  acted  as  conductor  on 
er  cars,  and  would  then  receive  fare,  Tliere  was  a 
ction  on  defendant's  line,  where  passengers  were  per- 
ally  transferred  from  one  car  to  another,  but  the  Aber- 
n  and  Liberty  street  cars  did  not  ordinarily  connect 
h  each  other,  and  transfer  tickets  were  required,  and 
ice  to  this  effect  was  published.    The  conductors  were 
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furnished  with  transfer  tickets,  and  required  to  furnish 
them  to  passengers,  upon  application  therefor.  No  direct 
application  was  mi'.le  for  transfer  tickets  by  the  plaintiff, 
nor  did  the  conductor  of  the  Abercorn  street  car  remem- 
ber the  conversation  detailed  by  plaintiff.  The  liberty 
street  car  happened  to  be  behind  its  usual  time,  and  the  two 
cars  met.  The  conductor  of  the  Liberty  street  car  heard 
some  one  hail  him,  and  on  stopping,  plaintiff  and  his  wife 
boarded  the  car.  It  was  his  duty  to  require  transfer 
tickets  or  money  from  passengers  for  the  payment  of  fares. 
Plaintiff  declined  to  furnish  either,  saying  that  he  had 
been  transferred  from  Abercorn  street.  The  conductor 
could  not,  under  the  rules  of  the  company,  accept  such  a 
statement  from  a  passenger  in  lieu  of  fare,  and  he  was 
compelled  to  require  plaintiff  and  his  wife  to  leave  the 
car.  Plaintiff  said  he  was  near  home  and  it  made  no  dif- 
ference. There  was  no  ill-will  toward  plaintiff  on  the  part  of 
the  conductor.  He  did  not  consider  it  his  duty  to  put  them  off 
at  a  crossing,  but  stopped  the  car  where  he  did  because  he 
was  near  the  curve  of  a  Gwitch,  arud  the  rule  was  not  to  stop 
on  a  curve;  The  president  denied  any  discourtesy'  to  plain- 
tiff, but  said  that  he  could  not  reprimand  drivers  without 
investigation,  as  frequent  attempts  were  made  to  evade 
the  payment  of  fare,  and  upon  investigation  thereof,  he 
became  satisfied  that  the  conductors  had  acted  properly. 

The  jury  found  the  following  verdict : 

"  We,  the  jury,  find  for  the  plaintiff  the  amount  of  liis 

attorney's  fees  and   costs  of  court,  as  established  by  the 

practice  of  this  court,  and  further  find  for  plaintiff  in  the 

sum  of  fifty  dollars  ($50)  as  damages." 

Defendant  moved  for  a  new  trial  on  the  following  grounds: 

(1.)  Because  the  presiding  judge  allowed  the  said  plain- 
tiff, against  the  objection  of  defendant,  to  testify  as  to  his 
feelings  when  required  to  leave  the  Liberty  street  car  of 
defendant,  upon  the  failure  and  refusal  of  plaintiff  to  pro- 
duce a  ticket  or  pay  his  fare,  it  appearing  from  the  evi- 
dence that  any  wound  to  plaintifTs  feelings  was  caused  by 
his  own  conduct  in  so  refusing. 
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Because  the  judpe,  at  the  conclusion  of  plaintiff's 
ice,  and  of  the  evidence  produced  on  his  behalf, 
d,  on  motion  of  defendant,  to  non-siiil  said  plaintiff 
ismiss  said  case,  it  appearing  from  said  evidence  and 
■tition  filed,  that  said  complaint  was  for  an  alleged 
:  done  by  defendant's  violation  of  its  contract ;  that 
ase  as  presented  was  a  case  arising  on  contract ;  that 
ual  pecuniary  loss  or  damage  was  proved,  and  that 
nly  damage  claimed  was  exemplary  damage  for 
d  injury  to  plaintiffs  feelings, 
I  Because  the  judge  erroneously  charged  the  jury  as 
s :  "  If  the  conductor  of  defendant's  car  said  or  did 
ing  which  misled  the  plaintiff  into  going  upon  the 
car  of  defendant  without  a  proper  ticket  or  transfer, 
the  company's  fault;  and  while  plaintiff  was  ejected 
i  subsequent  conductor,  having  the  right  to  do  so,  the 
iny  would  be  responsible  for  the  acts  of  both  con- 
ra ;  the  company  would  be  responsible,  although  the 
ictor  of  the  second  car  acted  right." 
I  Because  the  general  charge  given  to  the  jurj'  was 
jonc. 

I  Because  the  judge  erroneously  charged  the  jury  in 
nguag©  of  sections  3066  and  3067  of  the  Code  of 
;ia,  and  in  connection  therewith  charged  as  .'ollows : 
t  is  to  say,  unless  there  be  aggravating  circumstances, 
annot  give  any  except  actual  damages,  but  if  there  be 
vating  circumstances  you  may  give  such  damages  as, 
ir  opinion,  would  deter  tlie  wrong-doer  i'rom  repeat- 
le  wrong,  or  would  be  sufficient  to  compensate  the 
:iff  for  his  wounded  feelings;  and  in  such  case,  that 
lere  there  are  aggravating  circumstances,  either  in 
:t  or  the  intention,  it  is  not  necessary  to  prove  any 
il  amount  of  damage ;  but  whether  damages  should 
owed  or  not,  and  if  allow;ed,  how  much,  are  exclu- 
'  matters  for  the  determination  of  the  jury." 
)  Because  the  judge  refused,  though  requested  by  the 
dant  ia  writing,  to  give  the  following  charges  to  the 
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(a.)  "  Exemplary  damages  can  never  be  allowed  in  cases 
arising  on  contract." 

( J. )  "If  the  jury  find  that  the  plaintiff,  Mr.  Brauss,  got  on 
the  Liberty  street  car  of  the  defendant;  that  the  conductor, 
in  accordance  with  the  rule  and  custom  of  the  company,  de- 
manded his  fare  or  a  ticket ;  that  plaintiff  failed  and  refused 
to  pay  such  fare  or  produce  such  ticket ;  that  the  rule  of  the 
company  required  the  conductor  to  collect  such  fare  or 
ticket  or  to  eject  the  party  so  refusing  from  the  car,  and 
that  the  conductor  did  obey  said  rule  and  require  the 
plaintiff  to  leave  said  car,  then  1  charge  you  that  the 
plaintiff  is  not  entitled  to  recover  any  damage  for  such 
ejection  from  the  said  car,  in  obedience  to  said  rule  of  said 
company." 

(c.)  "While  a  corporation  may  be  liable  for  the  torts  of 
its  agents  in  the  prosecution  and  within  the  scope  of  its 
business,  it  cannot  be  made  liable  for  such  torts,  unless  the 
agent  himself  would  be  liable ;  that  is,  the  defendant  in 
this  case  cannot  be  made  liable  for  the  tortious  act  of  its 
conductors,  Nix  and  Finney,  or  either  of  them,  unless  they 
themselves  would  be  individually  liable." 

(d.)  "A  railroad  corporation,  when  sued  for  a  tort,  is  not 
liable  to  exemplary  or  vindictive  damages  unless  the  offi- 
cer or  agent  of  the  company  by  or  through  whom  the  tort 
was  committed  would,  if  sued,  be  personally  liable  to  such 
exemplary  or  vindictive  damages.  If,  therefore,  the  jury 
believe,  under  the  evidence,  that  Finney,  the  conductor  or 
agent  of  the  defendant,  would  not  be  personally  liable,  if 
sued  for  exemplary  or  vindictive  damages,  then  the  de- 
fendant would  not  be  liable  for  such  damages." 

(7.)  Because  the  judge  erred  in  giving  to  the  jury,  at 
the  request  of  the  plaintiff,  the  foUowiAg  charges  in  behalf 
of  said  plaintiff: 

(a.)  "  There  is  a  difference  between  vindictive  and  com- 
pensatory damages.  Vindictive  are  intended  as  a  punish- 
ment upon  the  wrong-doer,  and  are  inflicted  upon  the 
wrong-doer  for  the  purpose  of  correction  or  example,  to 
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he  same  party  or  others  from  the  perpetration  of  a 
■  wrong  in  the  future.  Such  vindictive  damages  are 
to  the  actual  compensatory  damages.  But  com- 
ory  damages  are  allowed  to  the  complaining  party 

right,  and  are  intended  to  make  him  whole, 
etive  of  the  motive  of  the  wrongdoer,  or  even  of 
mJ  faith  of  the  wrong-doer.  Even  good  motives  on 
rt  of  the  wrongdoer,  and  an  honest  belief  that  he  is 
ivhat  is  right  and  lawful,  cannot  lessen  the  damages 
the  law  allows  as  compensatory,  though  such  honest 
md  good  motives  would  generally  prevent  the  impo- 
of  vindictive  damages  in  addition  to  compensatory 
es." 

"  If  the  jury  find  from  the  evidence  that  the  feelings 
;ntiff  were  wrongfully  wounded,  and  that  there  were 
ating  circumstances  in  the  act  or  intention,  such 
ed  feelings  can  be  compensated,  if  the  jurj'  find 
he  evidence  in  favor  of  Brauss,  even  though  neither 
conductors  bore  any  malice  to  Brauss  or  intended 
my  wrong,  and  only  acted  in  the  performance  of 
they  believed  to  lie  their  duty;  now  mark  this, 
men :  if  they  performed  what  they  thought  to  be 
luty  in  an  improper  and  aggravating  manner." 
"The  plaintiff.  Brauss,  in  order  to  recover  compen- 
damages  for  wounded  feelings,  need  not  prove  any 
it  or  swear  to  any  amount,  thou;rli  he  must  prove 
e  is  eiititled  to  that  class  of  damages.  Tlie  enlight- 
onacience  of  the  jury  is  the  guide  the  law  prescribes 
li  cases.  The  jury  can  give  such  damages  as  the 
istances  of  each  case  require,  if  such  circumstances, 
ir  opinion,  require  any  damages  at  all." 

Because  the  verdict  is  contrary  to  the  law  and  the 
ice. 

Because  the  jury  undertook  to  find  attorneys'  fees, 
1  instructed  by  the  court  that  they  could  not  find 
eys'  fees  unless  they  were  proved  to  be  due  by  the 
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evidence,  and  no  evidencie  whatever  having  been  intro- 
duced on  the  subject  of  attorneys'  fees. 

(10.)  Because  said  verdict  is  uncertain  and  illegal,  and 
no  legal  judgment  can  be  entered  up  thereon. 

The  motion  was  overruled,  and  defendant  excepted. 

Lester  &  Ravenel;  George  A.  Mercer,  for  plaintiff  in 
error. 

R  R.  Richards,  for  defendant. 

Hall,  Justice. 

The  errors  alleged  to  have  been  committed  in  the  progress 
of  this  trial  may  be  conveniently  considered  under  two  gen- 
eral heads : 

(1st.)  Is  this  an  action  for  a  tort,  or  an  action  upon  a 
contract?  Or  is  there  a  joinder  of  the  two  in  different 
counts  of  the  declaration,  or  a  commingling  of  both  in  any 
of  the  separate  counts  ? 

(2d.)  If  these  defects  do  not  exist,  did  the  court,  in  its 
charge,  lay  down  the  proper  rules  for  measuring  the 
damages,  under  the  testimony ;  and  was  the  finding  of  the 
jury  so  excessive  as  to  excite  suspicion  that  it  was  the  re- 
sult of  such  gross  misapprehension  or  undue  bias  upon 
their  part  as  to  authorize  the  judge,  in  the  exercise  of  a 
sound  discretion,  to  set  it  aside  and  order  a  new  trial? 

1.  Wrongs  are  divided  into  criminal  and  ci\fil,  and  the 
latter  are  subdivided  into  the  two  classes  of  wrongs  exc&i^- 
tractu  and  wrongs  ex  delicto  ;  the  former  being  such  as  arise 
out  of  the  violation  of  private  contracts ;  the  latter,  com- 
monly called  torts,  such  as  spring  from  infractions  of  the  great 
social  obligation,  by  which  each  member  of  the  state  is 
bound  to  do  hurt  to  no  man.  Moak's  Underbill  on  Torts, 
pp.  3  and  4. 

In  actions  upon  cases  where  the  contract  has  been  in- 
duced, for  instance,  by  the  fraud  of  the  defendant,  the 
party  injured  may  either  waive  the  tort  and  sue  upon  the 
contract,  or  he  may  proceed  for  the  wrong.  (Code,  §§2955, 
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>ppear  how  the  wrong  wa,  injurious.    The  tort,  in  such 

Tol  „  90  H  '^  "  P"'^  """'•'""'  '"">  '<■  Cooley 
de  809M  V.  T."."'  '"  "*'  '  """  2  there 
ae,  8  J51.  If  a  contract  imposes  a  legal  duty  upon  a 
^on,  he  neglect  of  thatduty  is  a  tort  founded  „p™Tc„„ 
ct     1  Addison  on  Torts,  §27.  And  in  such  a  case,  'Z 

;con..ttotheer:'ntt:L;rL:EXTh: 

t  consist,  ,„  „,e  t^,,^  „f  „„      „  1."  p^^j/™ 

t.«  may  arise  from  statute,  orllow  f„m  illations  crelS 
contract,  expressed  or  imnlled     Tl..    .'"""""=«««' 

^Hspecihcdu.;acco.paS';::lhdIma  e?;^:::  iZ 
action.     Code,  §2954.  ^  *'"* 

rested  by  these  prindples,  this  is  certainly  not  a  suit  to 

rrrthTd'T'-  '"'"■  "■•  """'^  '"  ".'  -itla"  on 
ach  ?„  fv       ''  ""'^'^  '^  "">  "»"'"«.  ""'i  allege  it. 

wrong   from    which    the  law   will  presume  damage. 

oT'ev™  ■"  "?.  °°  ''"'"''''  '''""•■"''«  "'  '"J-  ■■<>"".  «nd 
.ot  e,en  give  the  terms  of  the  contract  specificallv 

0  this  action,  the  defendant  pleaded  not  guilty,  which 
,  "  .  f*  »"  'Ppropriate  answer  to  an  action  e:,  <-„n 
'"'  ™'  "  "">  proper  answer  to  one  «3i  iteUclo.  There 
no  demun-erlo  this  declaration;  but  the  defendant 
ed  untd  the  plaintiff  had  closed  hi,  evidence,  and  then 
«I  tonou-smtand dismiss  said  action,  upon  theground 
.t  appeared,  from  the  evidence  and  petition  Sled,  that 
omplamt  was  for  an  alleged  wrong  done  by  defena- 
violation  of  .ts  contract  i  that  the  case,  as  presented 

1  case  ansing  on  contr.ict,  and  that  no  actual  peouni! 
>ss  or  damage  was  proved,  and  that  the  only  damase 
ed  was  exemplary  damage  for  alleged  injury  to 
Iff  s  feehngs;  which  motion  was  overruled. 
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Waiving,  for  the  present,  the  discussion  of  the  character 
of  the  damages  which  the  plaintiff  was  entitled,  under 
his  pleading,  to  prove  and  to  recover,  we  think,  as  we  have 
before  shown,  that  this  is  an  action  ex  delicto^  founded 
upon  the  failure  of  the  defendant  to  perform  a  duty  im- 
posed by  its  contract,  and  that  the  plaintiff  was  entitled 
to  recover  damages  in  consequence  of  this  breach  of  duty, 
and  that  the  motion  was  properly  overruled. 

2.  We  are  next  to  consider  what  was  the  rule  for  esti- 
mating the  damage  in  this  case,  and  whether,  for  a  breach 
of  such  a  duty,  nothing  more  than  the  actual  pecuniary 
loss  can  l)e  recovered,  or  whether  the  plaintiff  is  entitled 
to  have  compensation  for  his  wounded  feelings,  in  conse- 
quence of  the  indignity  put  upon  him.  The  determination 
of  these  questions  will  dispose  of  most  of  the  questions 
made  in  this  case.  Let  it  be  borne  in  mind  that  the  plain- 
tiff had  a  right,  according  to  the  tickets  which  he  presented, 
to  be  transported  on  the  defendant's  lines  of  road,  from  the 
point  at  which  he  entered  its  cars  to  his  place  of  destina. 
tion,  and  that  it  was  the  duty  of  the  defendant  to  transfer 
him  from  one  of  its  lines  to  another  as  often  as  it  was 
necessarj'-  to  reach  the  end  of  his  ride ;  that  he  was  actually 
transferred  by  the  conductor  of  the  Abercom  to  the  Lib- 
erty street  car.  It  is  true  he  had  no  transfer  ticket,  nor 
did  he  know  that  it  was  necessary  for  him  to  apply  to  the 
conductor  for  one  ;  he  had,  however,  stated  to  the  conduc- 
tor of  the  first  car  he  entered,  where  he  wished  to  go. 
The  conductor  ought  to  have  known  if  it  was  necessary  to 
have  this  transfer  ticket,  to  reach  his  destination,  and 
should  have  furnished  it.  He  made  the  transfer,  however^ 
without  doing  this,  and  after  this  conversation,  the  plain- 
tiff had  a  right  to  act  upon  the  assumption  that  all  had 
been  done  that  was  necessary  to  secure  his  passage ;  and 
seeing  that  such  was  his  impression,  the  conductor  should 
have  furnished  the  transfer  ticket  without  any  further  re. 
quest.  It  would  be  going  verj'^  far  to  require  a  passenger 
to  specify  to  the  agents  of  the  company  what  means  and 
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iances  were  necessary  to  tiie  accomplishment  of  tli 
he  had  in  view ;  it  is  the  duty  of  these  agents  to  suppl 
tickets  necessary,  under  such  circumstances.  Th 
itilf  was  not  in  fault,  and  he  should  not  be  made  t 
T  for  the  negligence  of  the  defendant's  agents.  H 
properly  on  the  cars  with  his  wife,  and  had  a  right  t 
(lere  until  he  reached  his  destination.  The  deman 
e  on  him  for  his  fare  resulted  from  tlie  wrongful  nej 
of  one  of  defendant's  conductors,  and  it  can  make  n 
rence,  so  far  as  concerns  the  duty  the  company  owe 
,  that  it  was  violated  by  another  conductor,  who  w;; 
pprised  of  the  actual  facts  in  the  case.  It  was  the  dut 
le  first  conductor  to  have  communicated  to  him  thi 
rmation.  But  it  is  not  clear  that  he  was  without  fauli 
here  is  sufficient  evidence  to  show  that  the  plaintii 
transferred  to  his  car,  and  he  was  so  informed  by  th 
luetor  when  the  transfer  was  made.  The  jury  had 
t  to  presume  that  he  had  this  information,  or  migli 
i  had  it,  if  he  had  paid  proper  attention  to  what  wa 
ing,  and  that  it  was  his  duty  to  take  notice  of  the  fad 
failure  in  this  respect  put  the  company  in  the  wrong 
in  putting  the  plaintiil'otf  the  car,  they  are  chargeabl 
a  breach  of  duty  which  their  contract  with  him  ini 
d.  The  circumstances  under  which  he  was  put  otT,  am 
place  where  he  and  his  wife  were  landed,  were  wel 
Lilated  to  wound  the  feelings  and  mortify  the  pride  o 
man  of  ordinary  sensibility.  In  every  tort  there  ma; 
ipgravating  ciroumstauces,  either  in  the  act  or  th 
ntion,  and  in  that  event,  the  jury  may  give  additions 
deter  the  wrong-doer  from  repeatiu; 

ompensation  for  the  wounded  feelin;; 

de,  §3066. 

ur  Code  is  as  applicable  to  the  condiu 
to  the  conduftoi"s  of  railways.     It  i 

ts  terms,  and  embraces  every  toil  »i 

description,  committed  by  every  kiin 
visits  upon  the  offender  exemplar 
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damages,  or  damages  to  compensate  for  wounded  feeliu^rs. 
Surelv,  it  cannot  be  seriously  insisted  that  there  was  noth 
ing  calculated  to  wound  feelings  in  the  plaintiff  and  his 
wife  being  ordered  from  the  car,  in  the  presence  of  a  nurn 
ber  of  strangers,  and  landed  in  the  mud  in  the  middle  of 
the  street,  when  there  was  a  good  crossing  in  close  prox 
imity  !  That  there  was  nothing  in  this  indignity,  to  cliar- 
acterize  it  as  mildly  as  possible,  that  was  not  well  ealcu 
lated  to  excite  in  the  beholders  thoughts  of  a  very  prejudi- 
cial and  derogatory  character  to  the  persons  thus  dealt 
with  !  Is  there  no  aggravation  in  this  act,  apart  from  any 
intention  in  the  wrong-doer,  to  excite  such  unpleasant  re- 
flections, and  thus  inflict  a  wound  upon  the  feelings,  enti- 
tling the  party  to  compensation  in  damages  ?  Is  there  any- 
thing in  such  conduct  on  the  part  of  a  conductor  of  a  pub- 
lic street  railway  car  to  shield  him  from  exemplan'  dara 
ages,  in  order  to  prevent  the  repetition  of  such  offences  ? 
Should  not  a  salutary  lesson  be  taught,  through  this  ver 
diet,  to  impress  the  necessity  of  caution  upon  these  per 
sons  dealing  so  largely  with  the  public  ?  These  questions 
have  been  answered  affirmatively  by  this  court  in  the  well 
considered  case  of  Gasway  vs.  The  Atlanta  and  West  Point 
R.  i?.,  58  Oa,.  216.  The  court  below  committed  no  error 
in  the  rule  of  damages  laid  down  in  his  charge,  nor  in 
overruling  objections  to  the  plaintiff's  testimony  that  M^ 
feelings  were  hurt.  The  law  applicable  to  the  circum 
stances  entitling  plaintiff  to  this  action  was  correctly  laid 
down. 

There  was  no  abuse  of  discretion  in  refusing  to  set 
aside  the  verdict  and  grant  a  new  trial,  upon  the  ground 
that  the  damages  found  were  excessive.  To  authorize  such 
interference  as  was  invoked,  the  damages  should  have  been 
so  excessive  as  to  lead  the  court  to  infer  that  they  were  the 
result  of  bias  or  prejudice  upon  the  part,  of  the  jury.  Code, 
§§3067,  2947. 

The  portion  of  the  verdict  that  found  attorneys'  fees, 
without  specifying  the  amount,  was  illegal  and  without 
meaning,  and  may,  and  doubtless  will,  be  disregarded  by 
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Price  I'l   While  a  al 

?ourt  below,  in  rendering  its  judgment  thereon,  {Code, 
91.3493;  Steed  vs.  Cruise  eial,  February  term,  1883, 
yet  published,)  if,  indeed,  this  has  not  been  already 

uthorities  cited  for  plaintilf  in  error:  Code,  |g2!)51, 
1,2203;  15Am.  R.,  119;  8/i.,  311;  2  76.,  39;  53  N. 
i5;  58  Ga.,  216;  Pierce,  R.  R.  Law,  491,  492;  Code 
>73,  §2082 ;  Wait's  Actions  and  Def.,  88  (8),  89 ;  Code, 
134,  3066,  3067,  2951,  (2  and  3),  2953,  2943;  30  Co., 
247 ;  48  lb.,  565 ;  Code,  §§3073,  3065,  3070 ;  56  N.  Y., 
:  54  Wis.,  234. 

or  defendant  in  error:  11  Ga.y  137, 140,  141  ;  4  Am. 
.,  475   (a);  1  Sutherland  Dam.,  158;  53  N.  Y.,  25; 
lep.,  542 ;  9  Am.  R.,  434,  435 ;  Sutherland  Dam.,  749, 
;  2Am.  R.,39,  42,  e(s<;j.;  8  7i.,  305,  310. 
udgment  affirmed. 


Price  vs.  White  ei  al. 

■re  a  defemlant  in^.  fa.  placed  in  the  hanila  of  an  attorney,  who 
jirettenteil  the  plaintiif  mfi.fa.,  certain  clatuiH,  nith  inHtructiotis 
I  collect  them  and  apply  the  proceeds  to  thin  and  anotlier  execu- 
rtn,  and  the  attorney  i:oliected  the  claime,  but  failed  to  settle  the 
fa.,  the  plaintiff,  who  had  no  notice  thereof,  wan  not  btiund  to 
'cogniee  each  colleiition  an  payment  to  him.  As  to  the  clainm  no 
laced  in  hia  hands,  the  attorney  repreaeul«d  the  defendant  iujt. 
:.,  and  not  the  plaintiff. 

prll  10,  \9Si. 

Judgments.     Debtor  and  Cred- 
.     Bartow  county.    At  Chambers. 


inst  White  as  plaintiff  in  Ji.fa., 
and  Franklin,  the  sheriff,  for  the 
ji.  Ja.  in  favor  of  White,  usee, 
;omplainant  and  others,  fram  pro- 
ropeity  of  complainant.     The  bill 
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alleged,  in  brief,  as  follows:  Plaintiff  in  fi,  fa.  obtained 
the  judgment  on  which  said^.^b.  issued  on  September  11, 
1860,  for  $106.60  principal,  besides  interest  and  costs. 
Shortly  before,  or  soon  after,  this  judgment  was  rendered, 
Price  placed  in  the  hands  of  Abda  Johnson  about  $3,000.00 
worth  of  notes  and  accounts,  on  which  the  latter  collected 
a  large  sum  of  money,  to-wit,  $200.00  or  $250.00,  (the 
exact  amount  of  which  complainant  cannot  state  with  cer- 
tainty) which  said  Johnson  told  him  he  (Johnson)  had 
-collected,  held  up  and  taken  on  said  fi.fa.  and  one  other, 
in  favor  of  Brown,  governor,  for  use  of  Sloan,  vs.  said 
Price  et  al.  Abda  Johnson  was  the  attorney  at  law  for 
said  plaintiffs  in  said  y?.  fas,^  and  in  that  capacity  got  the 
aforesaid  money  which  he  collected  for  complainant,  who 
thought  the^.^a.  was  long  ago  settled.  Complainant  was 
security  only  in  the  judgment  and^.^a.,  and  Johnson  and 
his  father  were  also  securities.  He  was  unable  to  file  his 
affidavit  of  illegality,  because  he  could  not  state  with  cer- 
tainty the  exact  amount  of  money  said  Johnson  received' 
on  said  notes  and  accounts. 

On  motion,  the  bill  was  dismissed  for  want  of  equit)% 
and  complainant  excepted. 

W.  T.  Wofford;  C.  D.  McCutchen;  J.  M.  Neel,  for 
plaintiff  in  error. 

Geo.  S.  Johnson,  for  defendant. 

Jackson,  Chief  Justice. 

• 

This  bill  was  filed  to  stop  the  levy  of  a  fi.  fa.  in  fevor 
of  White  V8.  the  plaintiff  in  error,  Abda  Johnson  and  oth- 
ers, on  the  ground  that  Johnson  was  a  co-surety  with  the 
plaintiff  in  error,  and  collected  enough  money  to  pay  off 
the  fi.  fa.  from  said  plaintiff,  on  other  claims  put  in  his 
hands,::aiid  failed  to  pay  it  off.  The  bill  was  dismissed  for 
want  of.  equity. 

We  .are.unable  to  see  any  error  in  it.    Conceding  that 
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illegation  is  sufficient  to  cliarge  Johnson  as  attoi 
Vhite  on  White's  claim,  it  was  for  the  plaintiff  in  e 
he  collected  it  on  otherclaims  of  the  plaintiff  in  ei 
White  had  nothing  to  do  with  his  breach  of  ti 
g:  a  stranger  to  the  transaction.  The  case  is  covi 
hat  of  Peoie  v».  Dibble  <&  Bunce,  57  Ga.,  446.  W 
no  knowledge  at  all  of  any  such  arrangement  beti« 
ison,  who  was  attorney  for  plaintiff  in  error  to  col 
apply  those  claims,  and  the  plaintiff  in  error.  W 
no  party  to  the  contract.  It  is  not  alleged  that  J< 
acted  as  his  agent  or  by  his  autliority.  He  has  a  r 
(Ilect  his  debt  out  of  any  and  all  of  the  defe'nda 
to  leave  them  to  settle  equities  inter  sese  betw 
iselves  after  paying  him.  There  was  no  error  in 
jng  the  bill, 
idgment  affirmed. 


Madden  et  at  vs.  Thb  State  of  Geoboia. 

(This  «K  vaa  argued  iX  Ihe  lut  term,  and  the  decision  Teacrved  | 

V,  on  tUe  call  of  a  criminal  case,  it  wa?  brought  to  the  knowli 
this  court,  by  affidavit  and  admission  of  counsel,  that  the 
idant  lind  escaped  and  had  not  bi^en  captured  or  siirrfndt 
d  where  no  Biirrender  or  capture  wh«  shown  prior  to  the  cor 
iQ  of  the  term  of  this  court,  the  case  muat  be  dismisBed. 

bniarr  !»,  ItWS. 

~       :ice  in  Supreme  Court.     At  S 


<".  Williams,  for  plaintiffs  in  er 
tor  general  pro  tern..,  for  the  st 


tate  moved  to  dismiss  this  wri 
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error,  on  the  ground  that  the  plaintiffs  in  error  had  escaped 
from  jail  and  remained  beyond  the  custody  of  the  jailer 
and  the  jurisdiction  of  the  court.  They  were  convicted 
of  the  offence  of  robbery,  and  sentenced  to  twenty  years 
imprisonment  in  the  penitentiary,  and  while  in  jail  in  the 
county  of  Muscogee,  pending  this  writ  of  error,  they  made 
their  escape,  and  have  not  been  recaptured  or  surrendered 
thepiselves.  These  facts  are  brought  to  the  knowled^  of 
this  court  by  the  affidavit  of  the  jailer,  and  are  admitted 
to  be  true. 

In  our  judgment,  they  have  thus  deprived  themselves 
of  all  right  further  to  prosecute  their  case  here.  Their  act 
is  an  open  defiance  of  the  law,  and  thereby  they  have  de- 
prived themselves  of  all  legal  right  further  to  prosecute 
this  writ  of  error. 

Such  are  the  adjudications  of  the  courts  of  Massachu- 
setts, Virginia,  New  York,  Maine,  and  of  the  Supreme 
Court  of  the  United  States  and  the  English  courts.  97 
Mass.,  643 ;  14  Grattan,  677 ;  59  N.  Y.,  81 ;  31  Maine,  592; 
94  U.  S.,  97 ;  17  Q.  B.,  503. 

In  an  exhaustive  opinion  in  55th  California,  290,  these 
cases  are  all  reviewed,  and  the  same  conclusion  is  reached. 
In  some  of  the  cases,  time  was  allowed  for  submission  to 
the  jurisdiction  before  the  cases  were  dismissed.  Follow- 
ing that  practice  when  this  case  was  called,  we  allowed  it 
to  remain  on  this  docket  to  the  last  day  of  the  tenni  ^ 
long  as  our  constitution  and  law  for  the  government  and 
jurisdiction  of  this  court  will  permit ;  inasmuch  as  all  cases 
are  thereby  required  to  be  disposed  of  during  the  first  term, 
with  the  exception  of  providential  intervention. 

No  information  or  proof  having  reached  us  of  the  su^"' 
render  of  the  plaintiff's  in  error  to  the  jailer  or  authonties 
of  the  state,  the  law  requires  that  the  writ  of  error  be  dis- 
missed, and  it  is  so  ordered. 

Writ  of  error  dismissed. 
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Miller  vs.  Watt  &  Walker. 

;  veiidor,  with  full  knowledge  tliat  llie  »a1e  wan  made  to  a 
id  as  agent  tor  his  wife  and  for  lier  Jjcneiit,  elected  to  giv 
n\e  c-reiiit  to  the  ajj;ent,  he  could  not  afterwards  recover 

principal ;  liul  if  ttie  vendor  was  iK'iuraot  of  tlie  (act  tit 
i  denling  with  tlie  agent  of  another,  and  the  Iatt«r  receive 
■its  and  used  them,  and  they  were  really  bought  for  the  p 
,  though  unknown  to  the  seller  when  sold,  such  vendor 
over  from  the  prtnt^ipal  when  this  fact  came  to  his  knowl 
>ugh  credit  was  given  to  tlie  a)ient. 

obje<'tion  to  the  admissibility  of  testimony  must  stab 
unds  therefor ;  otherwiHe  this  court  cannot  consider  an  f 
3  to  the  ruling  on  nuch  point, 

ere  is  evidence  eiiouKli  to  show  that  the  goods  in  this  case 
ijrlit  for  the  wife's  plantation  and  used  tliereon.     Tiie  vt 
y  rest  as  well  on  (.■ircumatances  which  logically  point  U. 
iclusion  as  on  direct  evidence, 
reli  17,  ised. 

isband  and  Wiie.  Principal  and  A^etit,  Debtoi 
itor.  Practice  in  Supreme  Court.  Before  Ji 
.IS.    Chattnhoocliee  Superior  Court,    yejttemter  T 


att  &  Walker  brought  suit  against  J.  W,  Miller 
■lie,  Sallie  E.  Miller,  on  an  open  account  for  groce 
Defendants  pleaded  the  general  issue.  At  the  1 
itiffs  amended  their  declaration  by  striking  the  n 
;  suit  to  stand  aj^ainst  S 

ffs  was,  in  brief,  as  folli 
.  Miller,  and  credit  give 
him  the  year  previous, 
^y  did  not  know  Mrs.  Mi 
;oods  went,  but  Miller  st 
at  they  were  bought  foi 
e  did  not  disclose  thai 
e  was  to  obtain  the  ini 
r  the  gofids  in  thirty  c 
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or.  in  default  thereof,  he  was  to  pay  credit  prices.  Ii 
paid  in  thirty  days,  plaintiffs  expected  payment  t 
made  out  of  the  farms  and  cropw  in  Stewart  county.  ' 
thought  the  farms  belonfied  to  MilLer  imtil  payment 
pressed,  and  he  then  declared  that  he  owned  noti 
He  had  been  conducting  the  fanning  operations  for 
Miller,  and  acted  as  her  agent. 

Mrs.  Miller  denied  that  she  owed  the  aw-ount.  or 
she  had  bought  the  goods  or  a 
buy  them  for  her.     She  admitt* 
band  had  superintended  her  bi 
agent  in  connection  with  her  fa 

Tlie  jury  found  for  the  plai 
for  a  new  trial,  on  the  following 

(1.)  Because  the  verdict  is  ( 
dence. 

(2.)  Because  the  court  admit 
defendant  taken  in  anotlier  case 

(3.)  Because  the  court  char 
agent  buys  goods  without  disch 
vendor  subsequently  discovers  i 
the  agent  or  person  for  whom  h< 

The  motion  was  overruled  am 

J.  E.  D.  Shipp;  Tuorntos  & 
ervoT. 

T,  D.  Hioutower;  Peabody  & 

Jackson,  Chief  Justice. 

This  suit  was  brought  origin 
wife.  The  husband's  name  was 
ceeded  against  Mrs.  Miller  alon 
open  account  lor  goods  sold,  and 
the  plaintifls  for  t!ie  amount  of  t 
Mrs.  Miller  moved  for  a  new  trii 
here  on  the  denial  of  that  motior 
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The  credit  was  given  to  the  husband,  bnt  witho 
viedge.  on  the  part  of  plaiiitifT,  that  the  floods  were  f 
plantation  of  the  wile.  The  proof  ia  that  the  husbar 
i  as  atrent  of  the  wife  in  her  business  in  respect  to  tl 
tation;  that  he  did  supply  her  plantation  ;  that  he  hi 
■  of  his  own;  and  the  conclusion  seems  pretty  cle; 

these  goods  bought  by  him  were  those  he  fumisht 
IS  her  agent,  and  bought  for  her.  If  the  plaintilT  ht 
vn  that  the  purchase  was  for  the  wife's  place,  and  th 
husband  was  buying  as  her  agent,  and  with  th 
vledge  had  elected  to  give  the  exclu^iive  credit  to  tl 
it,  then  the  law  is  that  he  could  not  recover  from  tl 
cipal ;  but  if  he  were  ignorant  of  the  fact  that  he  w 
ing  with  the  agent  of  another,  and  that  other  got  tl 
Is  and  used  them,  and  they  were  really  bought  fi 

principal,  though  unknown  to  the  seller  when  sol 
seller  might  recover  from  the  principal  when  this  fa 
B  to  his  knowledge,  though  the  credit  was  given  to  tl 
Lt.  Wj/lly  et  al.  vs.  Collhts  t&  Company,  9  Ga.,  22 
n  page  239  (10th  division)  Judge  Nisbet,  in  deliverii 
:>pinion  of  the  court,  says :    "  If  an  agent  buy  in  h 

name,  without  disclosing  his  principal,  and  the  selli 
equently  discover  that  the  purchase  was  in  fact  mat 
mother,  he  may,  at  his  choice,  look  for  payment  eithi 
le  agent  or  the  principal,  and  that  too,  notwithstam 
the  title  has  been  made  to  the  agent,  and  he  debits 

the  account,     *     *     *    On  the  other  baud,  if  at  ti 

of  the  sale,  the  seller  knows,  not  only  the  person  wl 
iminally  dealing  with  him  is  not  principal  but  agen 
also  knows  who  the  principal  really  is.  and,  notwiti 

,7: II  .u„  1 — ivledge,  chooses  to  make  the  agent  h 

him  and  him  alone,  the  seller  must  1 
loned  his  recourse  against  the  princ 
■wards,  upon  failure  of  the  agent,  tut 
he  principal,  having  once  made  h 
when  he  had  the  power  of  »;]ioo 
and  the  other,"    Citing  3  Douglas 
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410,  and  note ;  4  Taunt,  574 ;  15  East.,  62  ;  9  B.  &  C,  78 ;  4 
Wash.  C.  C.  R.,  567.  And  then  the  court  there  go  on  to 
say :  "  An  election  deliberately  made,  with  knowledge  of 
facts  and  absence  of  fraud,  is  conclusive ;  and  the  party 
who  has  once  elected,  can  claim  no  right  to  make  a  second 
choice,  and  there  is  no  difference  in  this  respect  between 
the  rules  pursued  by  courts  of  law  and  equity.  ♦  »  • 
We  have  seen  that  the  bare  circumstance  of  having  charged 
the  goods  to  him  (the  agent)  on  the  books,  does  not  con- 
stitute such  an  election." 

That  case  rules  and  controls  this.  In  that,  it  was  sought 
to  charge  a  trust  estate,  and  not  only  was  the  agent  or 
trustee  charged  and  debited  with  the  goods,  but  his  indi- 
vidual promissory  note  was  taken  in  liquidation  of  the 
debt,  yet  the  trust  estate  was  held  liable. 

2.  It  has  been  repeatedly  ruled  that  objection  to  the 
admissibility  of  testimony  must  state  the  grounds  there- 
for; therefore  the  pohit  in  regard  to  the  admissibility  of 
interrogatories  taken  in  anotlier  case,  is  not  before  us. 

3.  There  is  evidence  enough  to  show  that  the  goods 
were  bought  for  the  wife's  plantation,  and  used  thereon. 
The  verdict  may  rest  as  well  on  circumstances  which  logi 
cally  point  to  that  conclusion  as  on  direct  evidence. 

Judgment  affirmed. 


The  Western  and  Atlantic  Railroad  vs.  Carson. 

1.  Where  a  verdict  on  an  appeal  case  in  a  justice's  court  waa  ren- 
dered October  I2th,  18S0,  and  a  petition  for  certiorari  was  filed  o" 
January  12th,  18SI,  it  waa  not  in  time,  and  was  properly  dismissed. 

2.  It  iH  from  the  verdict  of  the  jury  in  appeal  cases  in  a  justice's 
court  that  a  certiorari  may  be  taken » not  from  the  judgment  which 
the  justice  may  enter  thereon.  Therefore,  the  certiorari  must  Iw 
allowed  and  brought  within  three  months  from  the  date  of  the 
verdict ;  and  it  is  not  sufficient  that  it  is  within  three  months  from 
the  entry  of  the  judgment  by  the  justice. 

April  3, 1883. 
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itute  of  Limitations.  Justice  Courts.  Certiorari. 
re  Judge  Fain.     Bartow  Superior  Court.     July  Term, 

.rson  sued  the  Western  and  Atlantic  Railroad,  in  a 
■e's  court,  and  the  case  was  appealed  to  a. jury  therein. 
Dctoher  12th,  18S0.  a  verdict  was  rendered  for  the 
itiff  for  ten  dollars.  On  October  13th,  1880,  judirnient 
signed  up  by  the  plaintifTs  attorneys,  upon  this  ver- 
The  defendant,  being  dissatisfied,  petitioned  for 
jbtained  the  writ  of  certiorari,  which  issued  January 
,    1881 ;  and  the  petition,  writ,   nflidavit,  Iroiid,  etc., 

all  filed  in  office  on  Jaiiuarj-  12th.  ISSl.  When  the 
orari  came  on  for  trial,  the  defeiidanf  therein  (plain- 
lelow)  moved  the  court  to  dismiss  the  same,  on  the 
nd   that   it  was   not   brouj;ht    within    three   months 

the  rendition  of  the  verdict  in  the  justice's  court, 
court  sustained  this  motion,  and  dismissed  the  cer- 
ri,  and  plaintifTs  in  certiorari  excepted. 

iis  &  Akin,  for  plaintiff  in  error. 

M.  Nkel.  for  defendant. 

:sos.  Chief  Justice. 

The  writ  of  certiorari  was  not  sued  out  in  time,  im- 
i.  In  that  ease,  judgment  was 
the  petition  was  filed  on  Sep- 
m  late,  heing  not  within  three 
piriiigat  12itVlockonthellth 
the  verdict  wa^  returned  on 
d  the  pelition  filed  on  the  12th 
■s  on  the  point  are  identical. 
>ls  this. 

judgment  was  not   signed  or 

ar,  until  the  13th  of  October 

The  certiorari  is  to  correct 
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the  verdict,  and  from  the  verdict  it  carried  this  case  to  the 
superior  court.     Code,  §4157  (j). 

The  judgmant  may  not  have  been  signed  in  a  mouth 
Shall  the  party  have  four  months  after  trial  to  certiorari 
the  case?  We  think  not.  Bit  the  statute  is  conclusive. 
It  enacts,  in  Code,  §4157  (j),  that  "  When  either  party  is 
dissatisfied  with  the  verdict  of  a  jury  in  any  appeal  case 
tried  in  the  justice  courts,  such  party  may  apply  for  and  ob- 
tain a  writ  of  certiorariy"^  etc.  It  is  upon  the  verdict  on  appeal 
from  the  justice  of  the  peace  thathe  applies  for  the  writ  of  <?er- 
tiorari^  not  upon  the  judgai3nt  of  the  justice  of  the  peace 
or  any  other  judgment.    The  writ  was  properly  dismissed. 

Judgment  affirmed. 


Wellborn  vs.  Estes. 

[Tbu  case  was  brought  forward  from  the  la^^t  term,  under  14271  (a)  of  the  Code.] 

1.  Legislative  acts  in  violation  of  the  constitution  of  this  state  or  of 
the  United  States  are  void ;  and  it  is  the  duty  of  the  judiciary  %o 
to  declare  them ;  but  before  an  act  of  a  co-ordinate  department  of 
the  government  will  be  declared  unconstitutional,  the  conflict  be- 
tween that  act  and  the  fundamental  laws  must  be  cle-ar  and  palpa- 
ble. 

2.  The  obje(rtof  construction,  as  applied  to  a  written  constitution,  is 
to  give  effect  to  the  intention  of  the  people  in  adopting  it,  and  to 
determine  the  thought  which  the  constitution  expresses.  The 
whole  instrument  Rhould  be  examined,  with  a  view  to  arri\ing  at 
the  true  intention  of  each  part,  and  eflfect  should  be  given,  if  pos- 
sible, to  every  part. 

(a.)  The  practical  exposition  of  the  government  itself,  in  its  various 
departments,  furnishes  a  collateral  means  of  interpretation. 

3.  Conatniing  the  different  provisions  of  the  cohstitution  of  1877  so 
as  to  give  effect  to  each  in  respect  to  the  elections  and  terms  (»f 
ofKoe  of  judges  of  the  superior  court,  the  purpose  of  that  instru- 
ment was  as  follows :  to  give  eacj;i  judge  of  the  superior  court  there- 
after to  be  elected  an  official  term  of  four  years,  provided  he  was 
chosen  as  the  successor  of  one  who  was  an  incumbent  at  the  time 
of  the  election ;  that  the  judges  should  be  so  classified  as  to  bring 
on  the  election  of  one-half  of  the  number  (as  nearly  as  might  be) 
at  each  regular  biennial  session  of  the  general  assembly ;  that  the 
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emi  of  eairh  one,  80  elected  at  the  close  of  the  full  t^rm  o 
reili-oeHsor,  should  commence  on  the  first  diiy  of  Jamiar}' 
hereafter ;  that  a  vacancy  in  oAice  from  any  caune  Hlioutd  be  1 
y  appointment  of  the  g.ivernor  until  the  convening;  of  the  gvi 
ssemljly ;  that  upon  their  cjavenin:^  they  ahDuld  fill,  by  eii-'ci 
he  unexpired  portion  of  the  vacant  term. 
V'here  a  new  judicial  circuit  was  created  at  aprolon)Ee<t  aPHHii 
he  general  assembly,  held  in  an  intermjdiato  year  b^tweei: 
earH  for  the  regular  biennial  seHMion,  it  wan  the  <liity  of  the  I 
iture  to  awign  the  juilgeship  to  one  of  the  cla^.'^e^  fixcil  h} 
ont>tit(ition,  and  tl»e  time  between  the  crention  of  the  offict 
he  re^lar  election  of  the  cUhb  of  juilsea  to  which  it  was  aesi 
ccupied  the  position  of  a  vacancy  to  be  filled  by  the  jreners 

Therefore  a  provision  in  the  act  creating  Bm:h  office,  "  tl 
ad ^e  shall  be  elected  by  the  general  atisembiy  at  the  present 
ion  to  hold  office  until  the  next  regular  election  for  half  the 
ial  circuits  already  established,  and  until  the  time  fixed  by 
iter  said  election,  when  tlietermsof  said  jud-;e-i  expire,"  wa; 
mconetitutional. 

t  is  not  decided  whether  these  are  lejfislative  or  judicial  quest 
lut  that  the  unconstitutionality  of  the  act  has  not  been  mad 
>arent. 

Uaich  13,  ISS). 

vonntitutional  Lnw.  Judj;?s.  Courts.  Before  Jii 
RRis.     Hall  county.     At  Chambers.  January  37.  1 

i^iirlton  J.  Wellborn  filed  his  petition  for  leave  to 

information   in  the  iiatnre  of  a  quo  warranto  a,i;:i 

m  B.  Estes.     The  petition  allejied,  in  brief,  as  folit 

August  S,  1881,  the  lejrislature  passed  an  act  crea 

■  Northeastern  Judicial  Circuit.     On  August  11,  \\ 

'         '  judge  of  the  circuit,  and 

wing  day.    The  commisi 

hibit  to  the  petition,  prov 

)i'ce  until  the  fir.-!t  d;iy  of  . 

successor  is  elected  and  qi 

t  by  the  constitution  and  1 

nd  section  of  tlie  act  crea 

that  the  judge  first  ele 

.  January  1,  1883.     Undei 
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election,  Wellborn  proceeded  to  perform  the  duties  aud 
eiyoy  the  emoluments  of  the  office.  On  November  21» 
1882,  the  general  assembly  proceeded  to  vote  for  a  judge 
for  said  circuit,  to  hold  office  from  January  1, 1883,  for  the 
term  of  four  years.  At  this  election,  Estes  received  a  ma- 
jority of  the  votes  cast,  was  declared  elected,  was  com- 
missioned, and,  since  January  1,  1883,  has  proceeded  to 
act  as  judge.  The  petitioner  insists  that  the  second  section 
of  the  act  of  1881,  limiting  the  term  of  the  first  incum- 
bent, was  unconstitutional,  that  the  election  thereunder 
was  of  no  effect,  and  that  the  acts  of  Estes  as  judge 
amounted  to  a  usurpation  of  petitioner's  rights. 

A  rule  nisi  was  issued,  calling  on  Estes  to  show  cause 
why  an  information  in  the  nature  of  a  quo  warranto  should 
not  be  filed. 

Respondent  demurred  to  the  petition,  and  for  cause  why 
the  information  should  not  be  filed,  showed  as  follows: 
By  the  act  of  August  8, 1881,  the  Northeastern  Circuit  was 
created,  and  it  was  provided  that  a  judge  should  be  elected 
at  the  pending  session  of  the  legislature,  to  hold  office  until 
the  next  regular  election  of  judges  for  half  the  judicial  cir- 
cuits alreadv  established,  and  until  the  time  fixed  by  law.af- 
ter  said  election,  when  the  terms  of  said  judges  should  ex- 
pire ;  and  that  at  said  next  regular  election  a  judge  should  be 
elected  for  the  full  term,  who  should  hold  office  as  the 
other  judges  then  elected  for  existing  circuits ;  and  that 
thereafter  a  successor  of  the  judge  so  elected  should  be 
elected  as  provided  by  the  constitution  and  laws.  In  pur- 
suance of  a  joint  resolution  of  the  legislature  to  elect  a 
judge  for  the  term  prescribed  in  the  act,  Wellborn  was 
elected  and  commissioned.  He  accepted  this  commission, 
and  under  it  acted  as  judge.  On  November  21, 1882,  the 
general  assembly  proceeded  to  elect  a  judge  for  the  full 
term.  Petitioner  and  respondent  were  both  candidates, 
and  both  received  votes,  but  respondent  receiving  a  ma- 
jority, was  declared  elected  for  the  full  term  of  four  years, 
was  duly  commissioned,  and  has,  since  January  1, 1883, 
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acted  as  judge  thereunder.     Both  parties  were  eligible  to 
election. 

The  hearing  was  had  at  chaTnb3rs,  Jaiiuiry  27,  1883. 
The  prayer  of  the  petitioner  was  refused,  and  the  petitioner 
excepted. 

In  support  of  their  position,  counsel  for  plaintiff  in  er- 
ror cited  the  following  authorities :  On  term  of  office, 
Const.  1877,  section  3,  par.  1-2;  1  McCord,  154-5;  37 
Cal.,  614;  12  7rf.,  391.  Not  a  vacancy,  Const.,  art.  6, 
sec.  3,  par.  2-3;  54  Ga.,  391;  44  Ga.,  76.  Election 
in  1882  invalid,  5  Wend.,  423;  11  Cal.,  77,  88;  12  Id, 
378.  Creation  of  circuit  valid,  fixing  the  term  invalid, 
1  McCord,  155;  2  Wend.,  266;  11  //.,  132;  12  Cal.,  378. 
Not  a  political  question,  2  Ala.,  31 ;  1  Id,^  688 ;  12  Cal., 
378;  42  Ga,,  405;  62  Pa.,  343;  3  Snead,  6. 

Cited  by  defendant  in  error:  Judges  classified,  Const., 
1868,  art.  5,  sec.  3,  par.  1 ;  54  Ga.^  393 ;  Convention  pro- 
ceedings, 1877,  pp.  163,  232 ;  Const.,  1877,  art.  6,  sec.  7, 
par.  2;  Ordinance,  Code,  p.  1328;  Acts,  1881,  p.  12.  Va- 
cancy, 44  Ga.,  76;  49  Id,,  115;  Acts,  1855-6,  p.  216; 
89  Pa.  St.,  419;  7  lud,,  329;  8  M,  350;  5  Nev.,  Ill  ;  0 
How.  (Miss.),  601 ;  1  Opinions  attV  gen'l,  631 ;  2  Id..  525  ; 
3  Id.,  673;  14  Id.,  2.  Political  question,  41  G(u,  Uil  ; 
7  Howard,  43 ;  13  Wallace,  649 ;  6  Id.,  50. 

K  N.  Broyles;  F.  L.   Haralsox;  R.  J.  McCamv.   I^h- 
plaintiff  in  error. 

Hopkins  &  Glenn;  Dunlap  &  Thompson,  for  d<J*t*'',t  , 

Hall,  Justice. 

The  sole  question  made  in  this  case  is,  wli<'^  ii*-*  *.  /    ^.  -^ 
tion  of  section  2  of  the  act  of  the  general   ii>-^^'ui  >■     j 
(p.  112),  establishing  the  Northeastern  ju^!i*'.<i   • 
the  words  following:  "That  a  judge  Kha!.    i^   « ,.  -  ^  »     .  , 
the  general  assembly  at  the  present  m'>»^4'/i     ; 
until  the  next  regular  election  for  liali'  ♦i**  ,» ••' 


»' '     •».  • 


«    < 
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already  establii*ed,  aud  until  the  tii 
said  election,  when  the  terms  of  sai 
forms  to  that  provision  of  the  ransti 
of  office  at  four  years,  and  until  his 
Art.  VI.,  §3,  par.  1,  constitution  of  If 
tft  other  provisions  of  that  instrumen 
subject,  especially  par.  2  and  3  of 
section  (Code,  §§5137,  5138),  which 
successors  to  the  present  incuniben 
the  general  assembly,  as  follows:,  tc 
may  be)  whose  commissions  are  t 
1878;  and  to  the  others-,  in  the  year  1 
elections  shall  be  at  the  session  of 
next  precedinii  the  expiration  of  the 
except  elections  to  fill  vacancies.  Tl 
be  fixed  by  the  general  assembly." 

"  The  terms  of  the  judges  to  be  c 
stitntion  (except  to  fill  vacancies),  s 
day  of  January  after  their  elections. 
the  meeting  of  the  general  assembly 
general  assembly  may  change  the  ti 
judges  thereafter  elected  shall  begin 

By  section  12,  par.  1,  of  the  same 
that,  "The  judges  of  the  superior 
officers  named)  "  shall  be  elected  by 
ill  joint  session,  on  such  day  or  days  ai 
resolution  of  both  houses.  At  the 
assembly  which  is  held  next  before 
terms  of  the  present  incumbents,  as 
Btitution,  their  successors  shall  be  ■ 
shall  apply  to  the  election  of  thoi 
Vacancies  occasioned  by  death,  i 
cause,  shall  be  filled  by  appointment 
the  general  assembly  shall  convene,  ■ 
be  held  to  fill  the  unexpired  portion 
Code,  §5161. 

By  an  ordinance  of  the  conventi 
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stitulion,  it  was  declared  that,  "There  sliall  be  sixt 
icial  circuits  in  this  state,  and  it  shall  he  the  dutj 
general  assembly  to  organize  and  proportion  the  sa 
such  manner  as  to  equalize  the  business  and  labo: 
judges  in  said  several  circuits,  as  far  as  may  be  pi 
ible.  But  the  genenil  assembly  shall  have  power  h( 
T  to  re-orfjanize,  increase,  or  diminish  the  number 
ruits;  provided,  however,  that  the  circuits  shall  rem 
now  organized  until  changed  by  law."  Code,  1^ 
13-JS. 

'he  act  of  the  8th  of  August,  1881,  organizing  and  i 
ig  this  judicial  circuit,  after  fixing  the  term  of  the  f 
ge  elected  and  commissioned  under  it,  further  provi 
t,  after  his  term  expires,  "  at  the  next  regular  elect 
udges  for  the  circuits  of  the  state,  a  judge  for  said  noi 
tern  circuit  shall  be  elected  for  the  full  term,  who  si 
d  office  RH  the  pther  judges  then  elected  for  the  ot 
sting  circuits,  and  his  successors  shall  be  thereal 
;ted  as  provided  by  the  constitution  and  laws."  A 
:0-l,  p.  113. 

'he  plaintiff  in  error,  who  was  the  first  judge   elec 

ler  the  act  creating  the  circuit,  and  who  was  comn 

led  in  pursuance  of  the  act,  to  hold  his  office  from 

e  of  his  election  in  August,  1881,  until  the  first  day 

luary,  188.3,  contends  that  so  much  of  the  act  as  limi 

official  term  to  that  date,  and  provided  for  the  elect 

I  qualification  of  his  successor  at  the  sestiion  of  the  g 

I  assembly  next    preceding    that  period,   was  rep 

'd  provisions  of  the  constitut 

the  convention  that  framed 

2  requirements  thereof  could  o 

th  by  extending  his  term  to 

•^5 ;  that  his  successor  could 

d,  except  at  the  session  of 

^receding  this  date,  viz.:  at 

inasmuch  as  his  office  was  crea 

the  term  thereof  was  fixed  by 
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same  instrument,  it  continues,  notwithstanding  the  elec 
tion  of  the  defendant  in  error  as  his  successor,  by  the  ses- 
sion of  the  general  assembly  of  1882,  under  the  provision^j 
of  the  act,  and  his  commission  and  qualification  by  the 
governor,  in  pursuance  of  said  election. 

In  determining  questions  of  such  moment  and  delicacy 
as  those  here  presented,  we  feel  bound  to  proceed  with 
great  caution,  and  not  to  set  aside  the  action  of  a  co-ordi- 
nate department  of  the  government,  except  where  the 
conflict  between  that  action  and  the  fundamental  law  is 
clear  and  palpable.  It  must  be  so  apparent  as  to  leave  no 
reasonable  doubt  as  to  its  existence,  upon  the  judicial 
mind.  We  hold,  with  an  eminent  judge  and  learned  com- 
mentator, that  "  constitutions  are  not  designed  for  meta 
physical  or  logical  subtleties,  for  niceties  of  expression,  for 
critical  propriety,  for  elaborate  shades  of  meaning,  or  for 
the  exercise  of  philosophical  acuteness  or  judicial  re- 
search. They  are  instruments  of  a  practical  nature,  founded 
on  the  common  business  of  human  life,  adapted  to  com- 
mon wants,  designed  for  common  use,  and  fitted  for  com- 
mon understandings.  The  people  make  them,  the  people 
adopt  them,  the  people  must  be  supposed  to  read  them, 
with  the  help  of  common  sense,  and  cannot  be  presumed 
to  admit  in  them  any  recondite  meaning  or  any  extraor- 
dinary gloss."  1  Story's  Com.,  §451.  Hence  results  the 
rule  that  "  every  word  employed  in  them  is  to  be  ex- 
pounded in  its  plain,  obvious  and  common  sense,  unle?« 
8om3thing  else  in  them  furnishes  ground  to  control,  qual- 
ify or  enlarge  it."  /}.  "  The  familiar  rule,"  says  Sharker, 
C.  J.,  in  Smith  vs.  Halfacre  (6  Howard,  Miss.  R.,  600), 
"  that  all  instruments  must  be  construed  according  to  the 
sense  of  the  terms  used,  and  the  intention  of  the  parties,  is 
as  applicable  to  constitutions  as  anything  else ;  perhaps  it 
is  more  so,  as  a  constitution  is  but  a  general  form  of  gov- 
ernment, the  details  being  left  to  legislation.  One  of  the 
primary  objects  of  a  constitution  is  a  harmonious  order  in 
'.  the  operations  of  the  several  departments  of  the  govern- 
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,  and  where  the  instrument  is  doubtful,  or  not  snfli 
ly  specific  in  its  provision!*,  we  may  safely  ooncliid 
it  was  not  the  intention  of  the  framers  to  produce  di? 
and  confusion. 

'e  must,  in  the  next  place,  look  to  '  the  scope  and  de 
)f  the  instrument,  viewed  as  a  whole,  and  also  viewei 
component  parts.'  If  the  design  and  object  be  cleai 
ugh  the  provisions  may  seem  to  be  doubtful,  we  hav 
e  guide  to  a  proper  construction, 
i'here  a  constitution  is  not  entirely  explicit  in  itsel 
■equires  construction,  it  ouglit  not  to  be  so  construei 
cripple  the  government  and  render  it  unequal  to  tli 
ts  for  which  it  is  declared  to  be  instituted,"  Citing  l 
at,  R.,  1, 

e  object  of  constniction.  as  applied  to  a  written  con 
ion,  is  to  give  effect  to  the  intent  of  the  people  i 
ting  it.  '-The  thing  which  we  are  to  seek  is  the  though 
li  the  constitution  expresses,  "The  whole  instrumeii 
be  examined  with  a  view  to  arriving  at  the  true  ii; 
in  of  each  part;.  In  comparing  one  part  of  the  instn 
with  another,"  it  is  not  to  l>e  supposed  that  any  word 
been  employed  without  occasion,  or  without  inten 
they  should  have  effect  as  part  of  the  law.  The  ru! 
cable  here  is,  that  effect  is  to  be  jriven,  if  possible,  t 
'hole  instrument  and  to  even-  section  and  clause.  1 
ent  portions  seem  to  conflict,  the  courts  must  harm* 
them,  if  practicable,  and  must  lean  in  favor  of  a  cor 
lion  which  will  render  every  word  operative,  rathe 

i.:_u  — t ;ji„  ^^^^  nugatory. 

cial  force,  to  written  cor 
ill  be  presumed  to  hav 
,nd  measured  terms,  coi 
aportance  of  the  powei 
isible  to  implication,  ] 
;  can  arise  where  a  coui 
any  portion  of  a  writte 
f  ambiguity.     One   i>a 


398  SUPREME  COURT  OF  GEORGIA. 

Wellborn  m.  Kstes. 

may  qualify  another  so  as  to  restrict  its  operation,  or 
apply  it  otherwise  than  the  natural  construction  would 
require,  if  it  stood  by  itself;  but  one  part  is  not  to  be  al 
lowed  to  defeat  another,  if,  by  any  reasonable  construction, 
the  two  can  be  made  to  stand  together."  Cooley  Const.  Lini., 
marg.  pp.  65,  56,  57,  58.  Says  Marshall,  Ch.  J.,  (Gibbons 
?'«.  Ogden,  9  Wheat.,  188),  ^'The  framers  of  the  conbtitu- 
tion,  and  the  people  who  adopted  it,  must  be  understood 
to  have  employed  words  in  their  natural  sense,  and  to  have 
understood  what  they  meant."  "  This,"  remarks  Judjre 
Cooley  (Const.  lam.,  p.  58  marg.).  ^'is  but  saying  that  no 
forced  or  unnatural  construction  is  to  be  put  upon  their 
language,  and  it  seems  so  obvious  a  truism  that  one  ex- 
pects to  see  it  universally  accepted  without  question ;  but 
the  attempt  is  made  so  often  by  interested  subtlety  and 
ingenious  refinement  to  induce  courts  to  force  from  the>e 
instruments  a  meaning  which  their  framers  never  helA 
that  it  frequently  becomes  necessary  to  redeclare  thij* 
fundamental  maxim.  Narrow  and  technical  reasoninj^  is 
misplaced  when  it  is  brought  to  bear  upon  an  instrument 
framed  by  the  people  themselves,  for  themselves,  and  de- 
signed as  a  chart  npon  which  every  man,  learned  and  un 
learned,  may  be  able  to  trace  the  leading  principles  of  jrov- 
ernment." 

So  solicitous  have  the  courts  been  to  avoid  everything 
that  even  looks  like  thwarting  a  portion,  however  small, 
of  the  sovereign  will,  as  embodied  in  this  fundamental 
law,  that  they  have  not  only  called  to  their  aid  implica- 
tions from  the  instrument  itself,  but  have  even  gone  out- 
side of  the  constitution  to  find  reasons  for  avoiding  it : 
they  have  availed  themselves  not  only  of  the  proceedings 
of  the  convention  which  framed  it,  but  have  souglit  for 
the  practice  of  other  departments  of  the  government,  and 
paid  great  deference  to  their  action,  and  especially  to  the 
action  and  opinions  of  those  who  were  cotemporaneous 
wilh  it,  which  would  seem  to  have  peculiar  claims  to  our 
regard  upon  the  question  under  discussion,  because ''  they 
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attention  of  every  department  of  the  government  was  thus 
solemnly  called  to  them,  the  executive  issued  a  commk- 
sion  and  qualified  the  person  chosen  by  this  second  elec- 
tion under  the  act.  Nor  are  these  the  only  instances  of 
such  action  upon  the  part  of  the  legislative  and  executive 
departments  of  the  government  of  the  stat^  upon  similar 
provisions  contained  in  former  constitutions;  or  of  tlie 
other  states,  and  of  the  general  government,  as  was  abund- 
antly shown  in  the  able  and  exhaustive  opinion  of  McCay, 
J.,  who  spoke  for  the  mjyority  of  this  court  in  Gormleyvs. 
Taylor.  44  (?«.,  76,  and  again  affirmed  by  a  m^ority  of 
the  court  in  Holtzdaw  V8,  Russ^  49  6a,  115;  Trippe,  J., 
speaking  for  the  court  in  that  case. 

But  expounding  the  constitution  by  its  own  terms,  and 
giving  full  eflfect  to  each  of  the  provisions  above  set  forth, 
it  is  manifest  that  the  purpose  of  that  instrument  was  to 
give  to  each  judge  of  the  superior  courts  thereafter  to  be 
elected : 

1st.  An  official  term  of  four  years,  provided  he  was 
chosen  as  the  successor  of  one  who  was  an  incumbent  at 
the  time  of  the  election. 

2d.  That  the  judges  were  to  be  so  classified  as  to  bring 
on  the  election  of  one-half  of  the  number,  as  near  as  migW 
be,  at  each  regular  biennial  session  of  the  general  assem- 
bly. 

3d.  That  the  term  of  each  one  so  elected,  at  the  clos^ 
of  the  full  term  of  his  f)redecessor,  should  commence  on 
the  first  day  of  January  next  thereafter. 

4th.  In  case  of  a  vacancy  in  the  office,  from  any  cause, 
it  was  to  be  tilled  by  appointments  of  the  governor,  to  \^^ 
until  the  general  assembly  should  convene. 

5th.  When  the  general  assembly  should  so  convene,  the} 
were  required  to  fill,  by  election,  the  unexpired  portion  o 
the  vacant  term. 

This  circuit  was  created  at  a  prolonged  session  of  th^ 
general  assembly,  held  in  a  different  year  from  that  wb^D 
the  body  is  regularly  convened  on  the  day  fixed  by  1* 
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ts  biennial  session.  The  election  was  held  at  a  diffi 
Lime,  and  in  a  different  year,  from  that  contemi^lat 
he  constitution  for  the  lioldin<;  of  elections  for  fi 
1:5,  or  the  filling  of  the  une.xpired  portions  of  sucli 
become  vacant.  To  one  or  the  other  of  these  class 
ijeiieral  assembly  was  compelled  to  as^sigii  this  judj 
;  it  was  as  competent  to  select  the  1st  day  of  Januai 
t,  for  the  commencement  of  the  full  term,  as  to  ma 
?^n  on  the  1st  day  of  Januarj-,  1S85,  and  to  bring 
election  at  the  session  of  18S2,  as  at  that  of  1884. 
tier  event  could  the  judge  first  elected  have  more  tli 
remnant  of  a  full  term,  and  it  is  unimportant,  in  a  le^ 
constitutional  sense,  whether  that  remnant  cover 
than  two  or  four  years,  as  waj<  necessarily  the  ca'se 
instance. 

hat  it  was  the  purpose  of  the  convention  that  fram 
constitution  to  make  this  classification  the  policy 
state,  is  evident  from  the  debates  and  proceedings 
body.  Mr.  Hammond,  a  delegate  from  Fulton  couni 
ressin};  himself  to  this  subject,  said :  "  I  desire  to  ma 
unendment  of  this  paragraph,  which  reads,  '  that  t 
essors  of  the  present  incumbents  shall  be  elected 
general  assembly,  as  their  terms  expire,  beginning 
).'  The  paragraph,  as  it  stands,  makes  all  of  the  judp 
solicitors  come  before  the  legislature  at  the  same  tin 
general  as.><embly,  in  1881,  would  elect  all  the 
ers,  and  the  general  assemby  of  1 883.  would  elect  uoi 
be  meantime  vou  will  have  a  new  governor  and  a  n* 

ling  new  as  to  the  judicial 
the  state  work  unevenly. 
the    election  of    one-half 

tecutive  term.  The  govern 
for  four  years.     In  order  tli 

ires  may  equal  each  other 

aent  as  a  substitute  for  par. 

le  successors  of  the  present  i 
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cumbents  shall  be  elected  by  the  general  assembly  as  fol- 
lows :  the  half,  as  near  as  may  be,  whose  commissions  will 

soonest  expire,  shall   be  elected  in  the  year and  the 

others  in  the  year .     All  subsequent  elections  shall 

be  upon  the  expiration  of  the  terms  of  the  incumbents, 
except  elections  to  fill  vacancies.  The  days  of  elections  may 
be  fixed  by  the  general  assembly.'  I  will  remark  that  the 
reason  I  did  not  fill  the  blanks  is  because  I  did  not  know 
the  wishes  of  the  convention  to  fix  the  removals." 

He  then  moved  to  insert  in  the  blanks  "  1880  and  1882." 
Mr.  Brown  moved  to  insert  "  1878  and  1880."  This  mo- 
tion finally  prevailed.  Before  it  was  put,  however,  Mr. 
Matthews  asked  if  that  would  not  prolong  the  terms  of 
some  of  the  judges  ?  To  which  Mr.  Hammond  responded, 
"I  understand  it  would  prolong  the  term  of  one  of  them  a 

■ 

few  months." 

Mr.  Matthews :  "Would  it  not  prolong  the  term  of  two  of 
them  at  least?" 

Mr.  Hammond :  "  I  was  after  fixing  the  date,  without 
regard  to  men." 

Mr.  Nisbett:  "Wouldn't  the  gentleman  now  accept 
'  unless  their  terms  sooner  expire,'    as  an  amendment?" 

Mr.  Hammond :  "  I  have  no  objection  to  receiving  the 
idea,  but  the  language  is  not  such  as  I  would  use.  I  will 
amend  by  saying :  'In  case  the  terms  sooner  expiite,  the 
governor  shall  fill  them  by  appointment,  until  the  day  of 
their  election  arrives.' "  As  thus  amended,  this  paragraph 
was  adopted  without  a  division.  Proceedings  of  Conven- 
tion, 1877,  pp.  232,  233. 

But,  apart  from  this,  there  cannot  be  a  doubt,  from  the 
language  of  the  constitution,  that  each  legislature  was  to 
fill  the  terms  of  half  the  judges  (as  near  as  might  be)  by 
election,  and  that  each  of  these  full  terms  was  to  commence 
on  the  first  day  of  January  next  after  the  election ;  and 
that  this  time  for  the  commencement  of  such  terms  should 
continue  so  fixed  unless  "  the  meeting  of  the  general 
assembly  should  be  changed,"  in  which  event,  that  body 
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;ht  change  the  time  when  the  terms  of  judges  to  be 
reafter  elected  should  begin.  Const,,  art.  6,  §3,  par.  2. 
ther  this  paragraph  nor  the  one  succeeding  is  applicable 
terms  th^t  commence  irregularly;  these  should  be 
ited  as  vacancies,  which  are  expressly  excepted  from 
operation  of  these  clauses,  and  are  specifically  provided 
in  the  last  clause  of  par.  1,  §12  of  the  same  article, 
ch  provides  that  vacancies  occasioned  by  death,  resig- 
ion  or  other  cause,  shall  be  filled  by  appointment  of 
governor,  until  the  general  assembly  shall  convene, 
i?n  an  election  shall  be  held  to  till  the  unexpired  portion 
the  vacant  terms. 

'he  only  interpretation   we  can  put  upon  these  several 

visions  of  the  constitution,  which  will  harmonize  them 

give  effect  to  all  and  every  part  of  them,  and  preserve 

ict  the  policy  which  they  establish,  is  totreat  this  office 

I  vacancy  as  soon  as  it  was  created,  and  then  to  fill  it 

election  of  the  general  assembly.     We  do  not  deem  i  t 

dl  doubtful  that  the  leading  purposes  of  the  constitu- 

1  was  to  have  these  terms  expire  at  different  times,  so 

t  one-half  of  them,  as  nearly  as  practicable,  would  be 

plied  by  each  legislature  that  assembled ;  that  they 

uld  commence  on  the  day  named,  and  that  there  should 

a  full  term   assigned  to  each  one  elected,  save  only  in 

CBh'eof  a  vacancy.     But  if  it  were  doubtful,  then,  under 

rule  of  construction  above  set  forth,  it  should  be  our 

■pose  so  to  interpret  it  as  to  give  effect,  if  possible,  to 

whole  instrument  and  to  its  everj-  section  and  clause. 

portions  seem  to  conflct,  we  should,  if  practicable,  har- 

riize  them,  and  we  must  lean  to  that  construction  which 

;   for,  we  repeat  that  it  is 

case  can  arise  where  a  court 

•ing  any  portion  of  a  written 

e  of  ambiguity,  or  so  treat- 

ere  "  inoperative,"  or  "idle" 

pt  rules  which  have  obtained 

I  dealt  with  these  questions, 
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under  constitutions  containing  such  provisions  as  our  own. 
The  numerous  cases  upon  the  question  will  be  found  in 
the  brief  furnished  by  the  eminent  counsel  for  the  defend- 
ant in  error  which  appears  in  the  reporter's  statement; 
while  the  assiduity  and  learning  of  the  plaintiflPs  counsel 
have  resulted  in  finding  no  case  to  the  contrary,  and  our  own 
careful  investigation  and  extensive  research,  has  enabled 
us  to  discover  nothing  adverse  to  the  result  we  have  been 
compelled  to  reach,  because,  as  we  believe,  no  such  thing 
exists,  either  in  text  books  of  authority  or  the  decision  of 
courts. 

We  do  not  propose  to  enter  upon  the  discussion  of  the 
much  mooted  and  stubbornly  contested  point  of  whether 
these  are  legislative  or  judicial  questions,  but  content  our- 
selves with  quoting  the  explicit  terms  of  our  constitution: 
"  That  legislative  acts  in  violation  of  this  constitution  ox 
the  constitution  of  the  United  States  are  void,  and  the 
judiciary  shall  so  declare  them"  (Code,  §5028),  with  the 
qualification  that  this  "  violation  "  must  be  clear  and  un- 
equivocal. In  the  clear  and  forcible  language  of  Judge 
Story,  (more  strictly  applicable  to  the  state  than  the  Fed- 
eral constitution),  it  should  be  constantly  borne  in  mind, 
that  "  the  most  important  rule  in  cases  of  this  nature  is, 
that  a  constitution  of  government  does  not  and  cannot, 
from  its  nature,  depend  in  any  great  degree  upon  mere 
verbal  criticism,  or  upon  the  import  of  single  words.  Such 
criticism  may  not  be  wholly  without  use ;  it  may  some- 
times illustrate  or  unfold  the  appropriate  sense;  but  un- 
less it  stand  well  with  the  context  and  subject-matter,  it 
must  yield  to  the  latter.  While,  then,  we  may  well  resort 
to  the  meaning  of  single  words  to  assist  our  inquiries,  we 
should  never  forget  that  it  is  an  instrument  of  govern- 
ment we  are  to  construe;  and,  as  has  been  already  siated, 
that  must  be  the  truest  exposition  which  best  harmonizes 
with  its  design,  its  objects,  and  general  structure. 

''The  remark  of  Mr.  Burke  may,  with  a  very  slight  change 
of  phrase,  be  addressed  as  an  admonition  to  all  those  who 
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called  upon  to  frame  or  to  interpret  a  constltutioi 
pemment  is  a  practical  thing,  m;tde  for  the  happiness  i 
nkind,  and  not  to  furnish  out  a  spectacle  of  unil'ormil 
iratify  the  schemes  of  visionary  politicians.  The  hus 
s  of  those  who  are  called  upon  to  administer  it  ia  I 
e  and  not  to  wrangle.  It  would  Ije  a  poor  compej 
ion  that  one  had  triumphed  in  a  dispute,  while  we  hs 
r  an  empire ;  that  we  had  frittered  down  a  power,  an 
:he  same  time  had  destroyed  the  repuhlic."  1  Story 
m.,  g§455,  456. 
rudgment  affirmed. 


Williams,  relator,  vs.  Clarke,  judge. 

alsRue  wu  tHOnsht  lorwanl  from  the  iHstlena,  uud«r  IKTl  (k|  of  the  Code 

!xicAc»  of  cotmael  in  perfectinK  Hervice  of  a  hill  of  exceptions  co 
ere  no  right  upon  hie  client  to  have  a  Bei'onrt  bil'. 

The  law  hHowh  but  ten  days  for  service  ota  bill  of  exircption 
ind  makea  no  dilferent*  on  acvount  of  the  fact  that  aome  of  tl 
lefendantB  in  error  reniile  in  otiier  counties  limn  timt  of  the  veni 
>f  the  euit.  Non -resilience  of  parties  and  ahseDce  of  counsei  fro 
lome  are  provided  for  by  allowinf:  service  od  counsel  by  leavii 
I  copy  at  his  house.    No  excuse  is  maile  tor  not  si)  serving  in  tl 

rhis  cfHtrt  will  always  reluctantly  is^ue  a  nurfii/omxii  niii  to  tl 
iidge  of  the  superior  court,  reijuirini;  him  to  show  cause  why  1 
bould  not  sign  and  certify  a  second  bil)  of  esceptions  in  the  ca 
ind  on  the  same  points  as  the  lirst.  It  will  ne\~er  do  ho,  unle 
lilif;ence  be  shown  in  reHi)ect  to  the  firr^t,  and  tlie  case  ia  exce 
ional  bv  reason  of  oniWdi^ntia]  inU-rvention,  orsonae  other  reasi 


ourt.     At  February  Term,  ISS 

during  a  regular  term  of  Terre 
iams  moved  to  be  allowed  to  fi 
in  the  case  of  Jones,  administr 
i*etitioner  alleged  that  the  ca; 
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had  been  tried  at  the  May  term,  1882,  of  such  court;  that, 
after  the  adjournment  of  court,  he  had  excepted  and  C4ir- 
ried  the  case  to  the  Supreme  Court,  where  it  was  dismissed 
as  prematurely  brought. 

The  presiding  judge  refused  the  motion  to  file  excep- 
tions pendsnte  lite  on  this  showing,  and  movant  excepted. 
The  bill  of  exceptions  was  certified  and  handed  to  couiii^el 
for  plaintiff  in  error  (Hon.  D.  A.  Vason,  who  lives  in 
Albany),  on  January  23,  the  day  bf  the  decision.  The 
petitioner,  who  lives  in  Schley  county,  states  that  this  bill 
of  exceptions  did  not  reach  him  until  nine  days  after  it 
was  certified,  and  then,  by  reason  of  the  fact  that  the  de- 
fendants in  error  lived  a  long  distance  apart,  and  in  differ- 
ent counties,  it  was  impossible  to  serve  them  in  a  day. 
This  bill  of  exceptions  was  never  filed,  and  no  service  wa? 
perfected.  Accordingly  a  second  bill  of  exceptions  was 
prepared  and  presented  to  the  judge  on  February  12, 18S3* 
(still  within  thirty  days  from  the  decision  complained  of). 
The  judge  refused  to  sign  it,  on  the  ground  that  he  had 
already  signed  one  bill  of  exceptions  to  the  same  ruling. 
Thereupon  a  mandamus  nisi  is  asked. 

W.  A.  Hawkins,  for  relator. 
No  appearance  for  defendant.* 

Jackson,  Chief  Justice. 

The  mandamus  nisi  is  denied.  The  plaintifi^s  counsel 
is  in  laches^  or  at  fault,  in  the  language  of  our  Code.  Ser 
vice  could  have  been  made  of  the  first  bill  of  exception? 
by  him  on  counsel  on  the  other  side,  and  no  reason  ij* 
given  why  it  was  not  done,  or  even  that  the  counsel  de- 
clined to  acknowledge  service.     Code,  §4258. 

The  fact  that  defendant  himself  did  not  receive  the  bill 
of  exceptions  until  nine  days  after  it  was  signed,  cannot 
relieve  the  laches  of  the  counsel  who  received  it  on  the 
day  it  was  signed  and  certified.     The  fact  that  the  defend- 
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3  to  the  bill  of  exceptions  resided  in  difl'ereiit  countii 
1  could  not  be  as  readily  served,  does  not  alter  the  ca: 
e  law  allows  but  ten  days  I'or  service,  and  makes  no  d 
ction,  as  respects  time  of  service,  between  cases  whe 
re  is  one  or  a  number  of  defendants,  or  between  cat 
ere  all  the  defendants  reside  in  the  county  of  tlie  veni 
some  of  them  in  other  counties.  The  statute  provid 
non-residence  of  defendant  and  absence  from  home 
counsel,  by  authorizing  fier\'ice  on  the  attorney 
ving  a  copy  of  the  bill  of  exceptions  at  his  resident 
excuse  is  made  that  this  was  not  done.  Code,  g42J 
fhis  court  will  always  and  in  ail  cases  reluctantly  iss 
nanflamug  nisi  to  the  judge  of  the  superior  court 
w  cause  why  he  did  not  sign  and  certify  a  second  b 
exceptions  in  the  same  case  on  the  same  points ;  it  w 
.er  do  so  unless  diligence  be  shown  in  respect  to  t 
t,  and  the  case  is  exceptional  by  reason  of  provident 
ervention,  or  some  other  reason  equally  strong.  In  tl 
e,  there  is  laches  and  no  good  reason  at  all  for  t 
;eesity  of  a  second  bill  of  exceptions. 
Mandamus  nisi  denied. 


Sisoi-ETON  vs.  Holmes  et  al.,  commissioners. 

ere  one  refused  to  work  the  public  roads,  after  beui)£iluly  notif 
o  to  do,  and  on  failing  to  give  any  excuse  therefor,  he  wnn  fined 
he  road  commissionerB,  and  in  default  of  payment  thereof,  was  i 
■risoned,  sueh  imprisonment  was  under  a  lawful  warrant,  a 
here  was  no  error  in  refusing  to  <tiseliar^e  the  prisoner,  undei 
vrit  of  kabta*  corpu». 


County  Matters.     Haleas  Corp\ 
,    Spalding  Superior  Court,  Augi 


sion. 

brief,  for  plaintiff  in  error. 


408  SUPREME  COURT  OF  GEORGIA. 

Singleton  vs.  Holmes  H  al.,  commia:louera. 

E.  WoMACK,  solicitor  general,  for  the  defendants. 
Crawford,  Justice. 

The  plaintiff  in  error,  having  been  duly  summoned  to 
work  on  the  public  road  in  the  540th  district  of  Pike  county, 
failed  and  refused  to  comply  with  the  said  summons,  as 
required  by  law.  He  was  then  duly  notified  to  appear  be- 
fore the  road  commissioners  and  render  his  excuse,  if  any 
he  had,  why  he  did  not  obey  the  summons  to  work  on  the 
said  public  road.  This  notice  he  also  refused  to  obey.  The 
commissioners,  thereupon,  issued  their  warrant  for  his  ar- 
rest, as  authorized  by  the  act  of  1865-6.  and  had  him 
brought  before  them,  to  be  dealt  with  as- the  law  directs. 
After  hearing  the  evidence  in  the  case,  they  ordered  and 
adjudged  that  he  pay  a  fine  of  three  dollars  and  fifty-five 
cents,  or  in  default  thereof,  that  he  be  imprisoned  for  the 
space  of  eight  days.  Having  failed  to  pay,  he  was  im 
prisoned. 

He  sued  out  a  writ  of  habeas  corpus^  alleging  that  he 
was  illegally  detained,  because  the  warrant  of  the  road 
commissioners  had  been  issued  and  executed  upon  him 
unsupported  by  affidavit. 

Upon  the  hearing  of  the  writ  of  habeas  corpus^  the  judjre 
refused  to  discharge  the  prisoner,  because  he  had  been 
imprisoned  under  lawful  process,  and  remanded  him  to  the 
custody  of  the  officer.  This  ruling  is  assigned  as  error. 
Seeing  no  error,  and  none  being  nhown,  the  judgment  is 
affirmed.     Code,  §§619,  627. 

Judgement  affirmed. 
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King  vs.  Phillips. 

rhere  one  was  sned  ami  een'erf  in  Georgia,  ami  juiijiinent  w 
^Tidereil  agniast  hjni,  a  motion  to  »et  aside  Riich  judgiueiit, 
le  ground  that  the  suit  was  brought  and  service  was  perfect 
[n3n  him  whilst  he  was  in  attendam-e  iii)on  court,  uniler  a  rei| 
tion  from  the  governor  of  Georgia  on  the  governor  of  Florida, 
irtue  of  which  he  wag  forced  to  return  to  Georjtia  for  trial,  a 
:iat  he  did  not  appear  and  plead  to  the  merits  nor  authorize  a 
lie  to  do  BO  for  hiro,  wan  not  »urttained  by  showing  merely  t 
b'quisition  aud  arrest  in  Florida,  without  any  custody  of  him 
ny  officer  of  this  state.  His  presence  will  be  presumed  to  ha 
cen  voluntary,  in  the  absence  of  i)root  to  the  dmlrary. 
^'ere  theae  facts  sufficient  to  sustain  a  plea  of  wiint  of  jurlsdidi 
f  the  person  of  defendant,  having  been  served  and  fatlc<l  to  pie 
}  the  jurisdiction,  he  will  be  com-luded  by  the  judgment. 

larch  20,  18^. 

urisdiction.     ExtradUioD.     Judgment.     Bt'i'ore  Jtitl 
SSELL.     Brooks  Superior  Court.    November  Term,  ISf 

teported  in  the  decision. 

V.  C.  McCall,  for  pkintitfin  error. 

L  G.  McCall,  for  defendant. 

\WFOBD,  Justice. 

riie  plaintilf  in  error  filed  his  petition  in  the  superi 

irt  of  Brooks  county  to  set  aside  a  verdict  andjiidRme 

dered  against  him,  npon  the  {rround  that  the  suit  w 

lught  and  service  perfected  upon  him  whilst  he  was 

pndanre  unon  the  said  court,    under  and  by  virtue  of 

?  governor  of  Georgia  npon  Mie  gr 

m,  as  a  fugitive  from  justice,  a 

said  county  of  Brooks  to  answ 

ide  against  him.  He  further  alleg 

or  plead  to  the  said  suit,  nor  did 

rson  to  do  so  in  his  behalf. 

the  facts  set  out  in  the  petitic 
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tried  by  a  jury,  and  found  in  favor  of  the  defendant  in  the 
motion.  The  movant  submitted  a  motion  for  a  new  trial, 
because  the  verdict  was  contrary  to  law  and  contrary  to  evi- 
dence ;  and  because  the  judge  erred  in  charging  the  jury, 
among  other  things,  that,  to  find  for  the  movant,  it  was 
necessary  for  him  to  show  that  he  was  delivered  to  the 
agent  of  the  state  of  Georgia,  or  that  he  wa^  actually  ar- 
rested by  the  sheriff  or  other  ofiicer  of  this  state,  or  was  a 
prisoner  when  he  was  served. 

1.  Upon  an  examination  of  the  record  in  this  case,  we  do 
not  see  that  the  verdict  is  contrary  to  law  or  contrary  to 
evidence.  • 

That  there  was  a  requisition  made  for  him  appears  by  the 
executive  warrant,  issued  by  the  governor  of  Florida  for 
his  arrest,  and  that  he  was  arrested,  he  himself  testifies; 
but  there  is  no  return  thereof  made  bv  the  sheriflF  on  the 
warrant,  nor  does  it  appear  that  any  further  action  was 
ever  had  thereon,  or  that  he  was  ever  under  arrest  or  in  the 
custody  of  any  officer  of  the  state  of  Georgia.  So  that  there 
was  no  extradition  of  him,  in  legal  contemplation.  His 
presence  was  not  compelled,  under  the  constitution  and 
laws  provided  for  that  purpose,  and  must,  therefore,  be 
presumed  to  have  been  voluntary,  unless  it  had  been  made 
to  appear  otherwise.  He  was,  if  here  not  as  a  prisoner, 
or  under  compulsion  as  a  fugitive  from  justice,  liable  to 
suit  as  others  are,  and  muet  answer  thereto  in  like  man- 
ner.. 

.2.  In  so  far  as  the  remaining  ground  of  error  is  con- 
cerned, we  say  that,  whether  the  charge  of  the  judge  ^^ 
right  or  wrong  on  the  point  complained  of,  it  cannot  affect 
or  change  the  finding  of  the  jury,  because,  if  all  that  the 
movant  sets  out  in  his  position  be  true,  to  avail  himseli 
of  the  privilege  which  he  now  claims,  he  should  have  ap- 
peared and  pleaded  it  then  by  way  of  defence  to  the  origi- 
nal suit.  Having  been  served,  he  should  not  have  neglected 
the  defences  which  the  law  gave  him,  until  after  fin*^ 
judgment  had  been  rendered,  and  then  move  to  set  the 
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e  aiiide.  He  shows  by  his  petition  that  he  did  n 
1  himself  of  his  privilege  at  the  proper  time,  if,  iiidet 
fere  entitled,  under  the  facts  of  the  case,  to  plead  t 
e  as  against  the  plaintiff's  right  of  action. 

he  denied  the  jurisdiction  of  the  court  to  proce 
inet  him  in  the  suit  which  resulted  in  the  jlidgme 
'  complained  of,  he  should  have  appeared  and  plead 
■eto,  at  the  proper  time ;  otherwise,  he  is  concluded. 
Be  the  case  of  Buncombe  ra.  Church,  1  Salk.  Rep.,  p. 
e,  §3456;  17  Oa.,  573;  27  lb.,  172;  61  lb.,  208;  Coi 
62. 
udgment  affirmed. 


Citizens^  Bank  of  Georgia  \ 


10] 


'hat  a  portioD  of  t))e  creditor!)  of  tin  insolveht  debtor  have  lilei 
reditors'  bill  for  themselves  and  wuch  as  may  thoOHc  to  I'Oiiie 
,nd  b«  made  parties  thereto,  and  that  under  «uch  bill  the  effe 
1  the  debtor  have  been  pkced  in  the  hands  of  s  receiver,  d< 
lot  preclude  other  creditora  from  proceedinf;  to  obtain  judgiue 
i^ainet  the  debtor. 

That  one  of  the  creditors  of  Uie  defendant  in  the  equity  f 
oined  with  the  other  creditors  to  have  their  interest  reprewen 
n  such  suit,  and  petitioned  the  receivers  apjiointed  to  select 
>crtii  ^  examine  into  the  books  of  thedeblor,  and  tliat  the  rece 
;r8  paid  to  the  attorneys  of  the  creditors  certain  fees  for  servi 
'endered  in  the  equity  suit,  <)id  not,  witliout  more,  make  HUch  <:i^ 
tor  a  party  to  the  equity  Hiiit;  eertainly  nut  in  such  nenKe  ai 

■  ■    1  against  the  debtor  or  to  re<itiire  I 

Hes.     He  is  not  an  notiiai  party  to 
ma<le  bo  in  some  way  known  to 


Debtor  and  Creditor.     Rec* 
City  Court  of  Atlanta.     ] 
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Cltixens*  Bank  of  Georgia  vb.  Hubbard. 

Reported  in  the  decision. 

JcLius  L,  Brown;  M.  A.  Candler,  for  plaintiff  in  error. 

Hopkins  &  Glenn  ;  L.  E.  Bleckley  ;  Harrison  &  Pee- 
PLEs,  for  defendant. 

Crawford,  Justice. 

The  defendant  in  error  brought  suit  against  the  plaintiff 
in  error  in  the  court  below,  to  recover  the  sum  of  $892.31. 
To  this  suit  the  defendant  pleaded  the  general  issue,  and 
a  special  plea  setting  forth,  substantially,  that  the  defend- 
ant had  made  an  assignment  of  all  its  effects  for  the  ben- 
efit of  its  creditors ;  that  the  assignees,  under  a  creditors' 
bill,  had  been  appointed  receivers,  and  had  taken  possession 
of  all  the  effects  of  the  said  defendant ;  that  the  said  bill 
was  still  pending,  and  the  plaintiff  should  not  be  allowed 
to  maintain  this  suit,  whilst  the  said  equity  suit  was  also 
pending,  and  its  property  in  the  hands  of  the  receivers. 
To  this  plea  an  amendment  was  filed,  averring  that  the 
plaintiff  and  other  creditors  of  the  defendant  held  various 
meetings  and  employed  counsel  to  represent  their  interest 
in  said  equity  suit,  and  took  an  active  interest  in  the  cause 
so  pending,  and  moved  for  and  obtained  orders  in  relation 
thereto ;  that  the  said  plaintiff  was  reported  by  the  receiv- 
ers as  a  creditor;  that  the  said  attorneys  petitioned  the 
receivers  to  appoint  experts  to  ascertain  and  report  the 
true  condition  of  the  bank  as  shown  by  its  books ;  that 
the  said  receivers  paid  to  said  attorneys  $1,200  for  services 
rendered  and  to  be  rendered  in  the  said  equity  suit.  The 
special  plea  of  the  defendant,  as  amended,  was  stricken  on 
demurrer,  and  that  is  the  error  which  brings  the  case  to 
this  court. 

That  the  judgment  of  the  court  below  was  correct  is  to 
our  minds  most  manifest.  Even  if  we  were  to  reverse  the 
rule  as  to  the  construction  of  pleadings,  and  construe  the 
averments  in  the  plea  of  the  defendant  most  strongly  in 


FEBRUARY  TERM,  1883.  413 

Citizens'  Bank  of  Georgia  vs.  Hubbard. 

its  favor,  we  could  find  nothing  which  would  make  the 
plaintiff  a  party  to  the  bill  in  equity  now  pending  against 
the  defendant  in  Fulton  superior  court. 

To  hold  that  a  common  law  judgment  could  not  be  ob- 
tained against  a  defendant  because,  under  a  creditors'  bill, 
the  effects  of  the  defendant  had  been  placed  in  the  hands 
of  a  receiver  for  the  benefit  of  his  creditors,  would  be  to 
establish  a  principle  not  heretofore  recognized  or  held  by 
the  courts.  Or,  to  hold  that,  because  one  of  the  creditors 
of  the  defendant  in  the  equity  suit  joined  with  other  cred- 
itors to  have  their  general  interest  represented  in  said  suit, 
and  petitioned  the  receivers  appointed  in  such  suit  to 
select  experts  to  examine  into  the  books  of  the  debtor, 
and  the  receivers  paid  to  the  attorneys  of  the  credit- 
obs  certain  fees  for  services  rendered  in  the  equity  suit, 
this  made  him  a  party  to  the  said  equity  suit,  would  be  an 
entire  departure  from  the  ordinary  mode  of  making  par- 
ties in  equity  causes.  Though  the  plaintiff  below  may  be 
interested  in  the  creditors'  bill,  and  as  a  creditor  elect  to 
come  in  according  to  the  methods  provided  in  such  cases, 
and  claim  as  a  party  to  the  suit,  bearing  his  proportion  of 
the  expenses  of  the  litigation,  yet,  until  he  does  so  come 
in,  he  is  not  to  be  held  as  an  actual  party  to  such  suit. 
To  constitute  him  such  a  party,  he  must  either  join  in  the* 
filing  of  the  bill,  or  subsequently  be  made  a  party  thereto. 
There  is  no  averment  in  the  plea  that  he  has  done  oiiln'r ; 
hence  he  cannot  be  held  a  party  until  the  fa<;t  ttj)piMirh. 
At  all  events,  he  cannot  be  held  to  be,  under  such  Ju<ih, 
a  suitor  prosecuting  two  actions  at  the  same  tlm<*  inr  \\n- 
same  cause  and  against  the  same  party,  and  n*qiiin<l  Ut 
elect  which  he  will  prosecute. 

To  hold  that  where  a  portion  of  the  creditor^  of  ;<i'  ti 
solvent  debtor  filed  a  creditors'  bill  for  th<iiiMM..  ^ .  ^.  ,« 
such  as  might  choose  to  come  in  and  b<*  ni;j<a   jo*#  ,», 
thereto,  this  precluded  other  creditors  from  )*f«/*  t  n.  ..^   . 
obtain  judgments  against  the  debtor  hiiUM-lt    ^ .,.  ^    .^^  ,^. 
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such  cases  to  discharge  the  debtor  from  all  liability,  except 
as  to  the  specific  assets,  as  effectually  as  a  judgment  in 
bankruptcy. 
Judgment  affirmed. 


Tucker  v8.  Parks  et  al. 

[Tttls^caae  wm  argued  at  tho  last  term,  and  the  decision  reserved.] 

'1.  Whenever  an  application  is  made  under  the  Code  for  a  partition 
of  lands  .and  tenements,  the  same  will  be  granted,  unless  it  is 
made  satisfactorily  to  appear  to  the  court  that  a  fair  and  equit- 
able division  thereof  cannot  be  made  by  means  of  metes  and 
bounds  because  of  improvements  thereon,  or  by  reason  of  the 
premises  being  valuable  for  mining  purposes,  or  for  the  erection 
of  mills  or  other  machinery,  or  that  the  value  of  the  entire  lands 
and  tenements  will  be  depreciated  by  the  partition  applied  for. 
And  it  is  the  duty  of  the  judge  to  look  to  all  the  facts  and  circum- 
stances of  each  case  and  satisfy  himself,  before  a  sale  is  ordered,  that 
the  interest  of  each  of  the  parties  will  be  fully  protected  thereby. 
Nor  should  the  fact  that  the  mere  pecuniary  interest  of  one  of  the 
parties  to  the  application  might  be  benefited  by  a  sale  justify  it, 
when  the  same  would  be  injurious  to  the  other  common  owners. 

(a.)  Wbere,  on  the  trial  of  such  an  application,  the  judge  charged 
that  if  the  jury  should  belieye  that  the  value  of  the  entire  tract 
would  be  depreciated  by  a  partition  in  kind,  and  that  it  would  be 
to  the  best  interest  of  all  parties  to  have  the  land  sold  as  a  whole, 
and  not  divided  in  kind,  they  should  find  accordingly,  but  if  they 
believe  otherwise,  they  should  find  in  favor  of  the  application : 

H^ldy  that  such  charge  was  not  error. 

February  IS,  1888. 

Partition.     Charge  of   Court.     Before   Judge  Pottle. 
Oglethorpe  Superior  Court.     April  Term,  1882. 

Reported  in  the  decision. 

Samuel  Lumpkin,  for  plaintiff  in  error. 

Whitson  G.  Johnson,  for  defendants. 
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Crawford,  Justice. 


The  question  which  brings  this  case  to  this  court  i.  the 
sale  or  part,t,o„  of  one  hundred  and  thirty-three  acres  of 
laud  of  wh,eh  Jacob  Busbin  died  seized  and  p„s„ssed. 
Hi.  t,tle  came  to  hira  from  the  administrator  of  his  father  in 
June,  eighteen  hundred  and  twenty,  fe  owed  no  debts,  and 
hi.  hens,  at  the  time  of  the  application  for  partition,  con- 
sisted of  two  hving  daughters,  and  the  husband  of  a  de- 
cea.,ed  daughter.    The  living  daughter,  tiled  their  peti. 

i^ouud  th  ":,«'"-'"  '^""-"M  'he  application.  „p„„  the 
ciale,!  by  the  partition  applied  for.  The  ca«,  went  to  a 
jury,  and  under  the  testimony  and  charge  of  the  court 

f  T  ?■;."*  "^  ""'  "'"'  '»"''  l"  P"itioned.  The  de! 
fendant  then  moved  for  a  new  trial;  which  the  judge  r^- 
fused,  and  that  refusal  he  brings  to  this  court  a.  erro? 

tJl  r  l"""  '""'  "  ■"""J  "P™  ">e  ground 
that  the  judge,  in  charging  the  juiy,  coupled  the  question 

°,j"r  '°  ,""  '*  ■>'  """  I"""  -"!>  »l>at  was  L  best 
interest  of  all  the  parties  under  the  oircurastaucc,  of  the 
case,  and  instructed  them  that,  if  they  believed  it  was  the 
best  interest  of  all  the  parties  to  have  the  land  sold  a-  a 
whole  and  not  divided,  then  thev  should  find  in  favor  of  a 
sale,  otherwise  in  favor  of  a  partition. 

The  plaintiff  in  error  complains  that  the  judge  dill  not 
submit  the  nalted  question  of  value  alone,  as  it  affected 
the  interest  of  e,>ch  individual  heir  in  a  sale  or  partition. 
i  that  in  al  I  cases  where  two  or  more  per- 
owners  of  lands,  whether  by  descent  or 
revision  is  made  b,v  will  or  otherwise  as 
ihal]  be  divided,  any  one  of  the  owners 
superior  court  for  a  writ  of  partition. 
1  owners  of  such  Jand  may  tile  ob.jec- 
good  and  probable  matter  in  bar  of  the 
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petition ;  whereupon  an  issue  may  be  made  up  and  tried  by 
a  jury. 

It  is  further  provided  that,  if  either  of  the  parties  in  in- 
terest shall  make  it  satisfactorily  appear  that  a  fair  and 
equitable  division  cannot  be  made  by  metes  and  bounds, 
by  reason  of  improvements,  or  of  the  premises  being  val- 
uable for  mining  purposes,  or  for  the  erection  of  mills  or 
other  machinery,  or  that  the  value  of  the  entire  tract  will 
be  depreciated  by  the  partition,  then  the  court  may  order 
a  sale  under  such  regulations,  and  upon  such  just  and 
equitable  terms  as  said  court  may  prescribe. 

In  passing  upon  the  question  made  by  the  record  in  this 
case,  it  is  necessary  that  all  the  sections  of  the  Code  bear- 
ing upon  partition  be  construed  together.  If  this  be  done, 
it  will  be  seen  that  a  partition  is  always  tx)  be  ordered, 
except  in  cases  where  it  is  shown  that  a  fair  and  equita- 
ble division  cannot  be  made  by  metes  and  bounds.  When 
this  is  done,  for  any  of  the  reasons  named  in  the  statute, 
or  for  other  good  and  sufficient  reasons,  though  not  so 
named,  then  a  sale  of  the  land  may  be  directed,  but  other- 
wise it  is  to  be  partitioned.  It  will  be  further  seen  that 
the  statutes  upon  this  subject  were  not  expected  to  pro- 
vide for  and  cover  every  case  of  application  for  partition 
that  might  be  made.  Hence  it  is  provided  that  the  court, 
in  order  to  protect  fully  the  interest  of  each  of  the  parties, 
may  deny  altogether  either  a  sale  or  partition  of  the  land  in 
question.  Code,  §4006.  From  this  power  so  conferred,  it 
is  clear  that  the  interest  of  the  parties,  as  to  whether  a 
sale  or  a  partition  should  be  ordered,  was  to  be  inquired 
into  and  considered  before  either  was  directed.  Under 
the  law  and  the  facts  of  this  case,  we  do  not  think  that 
the  judge  erred  in  his  instructions  to  the  jury.  Clothed 
as  he  was  with  power  to  hear  and  determine  upon  the 
facts  found  by  the  jury,  whether  he  would  order  either  a 
sale  or  partition,  or  deny  both,  it  was  his  duty  to  have  the 
interest  of  all  the  parties  fully  protected,  and  this  he  did 
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r  sending  the  questions  in  issue  to  the  jury  with  the  in- 
ructions  (rfven,  and  they  found  in  favor  of  partition. 
We  think,  too,  that  this  was  a  proper  case  for  the  judge, 
id  it  been  necessary,  to  have  framed  the  proceedinsis  so 

to  have  met  any  exigency,  without  fon^ing  these  appli- 
nts  into  a  court  of  equity,  that  their  rights  might  have 
■en  fully  protected.  The  land  in  question  had  for  two  gen- 
ationB  before  Uieirs  been  in  the  family ;  for  more  than 
ity  years  it  had  been  the  home  of  their  father  and  was 
en  theirs.  They  were  the  only  living  heirs  who  were  of 
e  blood  of  the  ancestor;  two  sisters,  one  single  the  other 
arried ;  the  husband  unthrifty;  they  wanted  the  home 
'  their  childhood,  and  that  which  had  been  the  home  of 
eir  fathers ;  if  it  went  to  sale,  it  passed  away  from  them 
rever,  they  were  too  poor  to  buy  it  all ;  they  petitioned 
le  court  to  divide  it  between  themselves  and  the  husband 

their  deceased  sister;  they  brought  proof  more  than 
[fiicient  to  show  that  an  equal  and  fair  division  of  the 
nd  by  metes  and  bounds  could  be  had  ;  tiiey  showed  that 
irtition  was  protection,  and  sale  ruin.  The  judge  put 
le  whole  case  with  its  facts  to  the  jury,  whose  verdict 
as  that  the  land  be  divided.  He  was  satisfied  that  to  pro- 
ct  thene  applicants  the  verdict  should  be  upheld,  and 
iving  committed  no  errors  in  the  trial,  his  judgment  is 
firmed. 
Judgment  affirmed. 


Carter,  surviving  partner,  et  al.  vs.  Lipsev. 

e  funds  of  his  ward  and  putij  the  xame 
lnernliip,  of  which  he  is  a  member,  or 
d  ]>artiiera,  to  be  useil  in  their  businens, 
funds  are  used  with  their  c;onHeiit,  and 
\g  Hiich  fund))  among  the  pnrtnerahi|) 
partner,  with  notice  thereof,  takes  the 
I  and  continues  bueineiia  an  Rurvivltix 
■comiag  insolvent,  makes  an  ossigniiieut 
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of  all  the  assets  he  has,  mcluding  the  trust  funds  of  the  ward  in 
his  hands,  a  bill  seeking  to  recover  the  same  is  not  without  equity ; 
especially  when  not  only  the  firm, but  also  the  securities  on  the  guar- 
dian's bond,  are  insolvent.  Nor  does  the  right  of  garnishment 
furnish  such  a  complete  and  adequate  remedy  at  law  as  to  oust  a 
court  of  equity  of  its  jurisdiction. 

(a.)  The  assignee  of  the  surviving  partner  took  only  such  title  as  the 
assignor  had,  and  that  encumbered  with  all  the  equities  existing 
between  the  complainant  and  the  assignor.  In  this  bill  it  is  claimed 
that  trust  funds  of  the  complainant  went  into  the  partner- 
ship  business,  and  were  there  at  the  death  of  one  partner,  with 
the  knowledge  of  the  other ;  and  the  books  of  the  partnership  car- 
ried  notice  in  themselves  of  this  liability ;  if  not  full  notice,  cer- 
tainly enough  to  put  the  assignee  on  inquiry. 

(6.)  After  the  dissolution  of  a  partnership,  the  power  of  the  partners  is 
limited.  A  partnership  having  been  dissolved  by  the  death  of  one 
partner,  the  survivor  had  no  power  to  renew  or  continue  an  exist- 
ing liability  or  to  change  its  dignity  or  nature.  The  deceased  part- 
ner having  been  a  guardian,  upon  his  death,  the  law  fixed  a  lien 
on  all  his  estate  of  higher  dignity  than  any  claim  by  the  creditors, 
for  money  due  by  him  as  guardian  to  his  ward,  an.i  such  claim 
would  take  precedence  of  other  debts. 

2.  Prior  to  the  act  of  1876,  the  issues  made  by  the  pleadings  in  an 
equity  case  were  all  tried  and  passed  upon  by  the  jury,  but  their 
finding  w^as  summed  up  in  a  general  verdict.  Since  that  act, 
upon  request  of  counsel,  made  before  the  beginning  of  the  intro- 
duction of  evidence,  special  issues  may  be  submitted,  and  a  ver- 
dict rendered,  finding  on  each  separately.  In  such  a  case,  the 
presiding  judge,  when  charging  the  jury,  shall  inform  them  what 
issues  of  fact  are  made  by  the  pleadings ;  but  he  is  not  required  to 
do  this  before  the  argument  of  counsel  has  begun. 

3.  There  w^as  no  error  in  rejecting  evidence  to  the  effect  that  the  de- 
ceased guardian  was  one  of  the  commissioners  to  build  the  court- 
house in  Lee  county  in  1871-2,  and  that  he  kept  the  accounts  of  the 
commissioners  on  the  books  of  one  Stokes,  for  whom  he  was  an 
employ^. 

4.  The  verdict  was  supported  by  the  evidence,  and  the  decree  was 
correct. 

(a.)  Verdicts  are  to  have  a  reasonable  intendment,  and  are  to  receive 
a  reasonable  construction,  and  should  not  be  avoided  unless  from 
necessity. 
May  1,  1883. 

Guardian  and  Ward.  Partnership.  Debtor  and  Cred- 
itor. Assignments.  Equity.  Trusts.  Practice  in  Supe- 
rior Court.  Before  Judge  Fort.  Lee  Superior  Court. 
November  Term,  1882. 
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eported  in  the  decision. 

r.    W,  Warwick;   Fred.  H.    West,  for  plaintiffs  in 


'■.  H.  RiMBROUOH ;  D.  A.  Vasos  ;  W.  A.  Hawkins,  for 
ndant. 

WFORD,  Justice. 

,  A.  IJpsey,  by  hia  next  friend,  filed  this  bill  against 
plaintifi^s  in  error,  to  recover  certain  asset)^  in  the  hands 
i.  W.  Warwick,  as  the  assignee  of  John  T.  Carter,  siir- 
Bg  partner  of  the  firm  of  Tison  &  Carter,  which  he 
tned  should  be  declared  a  trust  fund  in  the  hands  of 
said  assignee,  for  the  payment  of  his  demand.  He  al- 
■d  that  H.  B.  Lipsey,  his  father,  died  in  1873,  leaving  a 
J  and  four  children,  since  which  time  the  wife  and  one 
he  children  have  died ;  that  J.  P.  Tison  became  the 
rdian  for  the  children,  and  received  about  ?3,300  as 
1  guardian ;  that  he  was  a  member  of  the  firm  of  Tison 
barter,  merchants,  and  put  the  said  sum  of  money  in 
business  of  said  firm,  or  deposited  it  with  them ;  that 
said  Tison  died  insolvent,  and  his  securities  on  the 
rdian's  bond  are  also  insolvent ;  that,  after  Tison's 
th,  Carter,  the  surviving  partner,  made  an  assignment 
Jl  the  property  and  assets  of  the  firm  to  G.  W.  War- 
k,  first,  for  the  benefit  of  certain  preferred  creditors; 
second,  for  the  creditors  generally.  That  the  firm,  as 
1  as  Carter,  are  insolvent. 

is  that  the  claim  of  the  complain- 
)e  a  trust  debt,  and  decreed  to  be 
other  debts. 

'  was  filed,  upon  the  ground  that 
nd  that  the  complainant  had  a 
nishment.  at  common  law.  This 
and  that  decision  is  assigned  as 
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1.  Where  a  guardian  takes  the  funds  of  his  ward  and  puts 
the  same  into  the  business  of  a  partnership  of  which  he  is 
a  member,  or  deposits  them  with  the  said  partners,  to  be 
used  in  their  business,  or,  being  so  deposited,  are  used 
with  their  consent,  and  the  guardian  dies,  leaving  the 
funds  among  the  partnership  assets,  and  the  surviving 
partner,  with  notice  thereof,  takes  the  same  into  his  own 
hands,  and  continues  business  as  surviving  partner  of  the 
firm,  and,  becoming  insolvent,  makes  an  assignment  of  all 
the  assets  he  has,  including  the  trust  funds  of  the  wards 
in  his  hands  as  such  surviving  partner,  a  bill  seeking  to 
recover  the  same  is  not  without  equity,  and  especially 
when  not  only  the  firm,  but  the  securities  on  the  guardian^s 
bond,  are  insolvent.  Nor  does  the  right  of  garnishment 
furnish  such  complete  and  adequate  remedy  at  law  as  to 
oust  a  court  of  equity  of  its  jurisdiction. 
.  But  it  is  insisted  that  the  assignee  had  no  notice  of  the 
trust,  and  therefore,  his  title  will  be  protected.  To 
this  it  is  replied  that  the  assignee  only  took  such  title 
as  the  assignor  had,  and  that  encumbered  with  all 
the  equities  existing  between  the  complainant  and  the  as- 
signor. In  addition  to  this,  however,  section  1917  of  the 
Code  declares  that,  after  the  dissolution  of  the  partnership, 
the  power  of  the  partners  is  limited ;  and  here  the  death 
of  Tison  dissolved  this  partnership,  and  Carter  had  no 
power  to  renew  or  continue  an  existing  liability,  or  to 
change  its  dignity  or  its  nature.  Upon  the  death  of  the 
guardian,  the  debts  due  by  him  as  such  guardian  had  pri- 
ority over  all  others,  except  such  as  are  specially  provided 
for  by  section  2533  of  the  Code.  Besides  this,  the  allega- 
tion in  complainant's  bill  is,  that  this  trust  mon^y  went 
into  the  partnership  business ;  was  there  at  the  death  of 
Tison,  and  with  the  knowledge  of  Carter ;  so  that  the 
complainant  had  the  right  to  pursue  this  fund  in  the  hands 
of  the  assignee,  upon  both  the  grounds  stated.  Upon  the  first, 
the  moment  that  Tison  died,  the  law  fixed  a  statutory  lien 
on  all  his  estate,  of  higher  dignity  than  any  claimed  by 
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tlie  creditors ;  and  if  the  creditors  of  tlie  partnership  had 
any  such,  they  do  not  appear  from  the  record.  65  Ga,j 
317.  Upon  the  second  ground,  the  books  of  the  partner- 
ship carried  notice  in  themselves  of  this  liability ;  if  not 
full  notice,  certainly  enough  to  put  the  assignee  on  inquiry. 
There  was  no  error  in  overruling  the  demurrer. 

The  defendants  filed  their  answers,  Carter  denying  that 
any  part  of  the  trust  estate  of  complainant  ever  went  into 
the  firm  of  Tison  &  Carter,  and  Warwick,  the  assignee,  deny- 
ing all  knowledge  of  the  business  until  the  assignment 
was  made. 

Upon  the  submission  of  the  issues  to  the  jury,  they 
found  the  following  material  facts:  That  $1,048.51  of  the 
trust  funds  of  the  wards.went  into  the  hands  of  the  firm  of  Ti- 
son &  Carter,  was  mixed  with  their  money  and  assets,  and 
treated  as  their  own ;  that  Carter  knew  they  were  such  trust 
funds  and  used  in  the  general  business  of  the  firm ;  that 
11,023.23  went  into  the  hands  of  Warwick,  the  assignee; 
that  J.  A.  Lipsey  owed  Tison  &  Carter,  at  the  time  of  the 
assignment,  $298.53,  and  Tison  &  Carter  owed  him 
$1,048.51.  A  decree  was  entered  up  for  the  difference  be- 
tween these  amounts,  being  $749.99  against  Carter,  and 
also  against  the  assets  in  the  hands  of  the  assignee. 
The  defendants  made  a  motion  for  a  new  trial : 
(1.)  Because  the  court  erred  in  overruling  the  demurrer 
to  the  bill. — This  having  been  disposed  of  in  a  former  part 
of  the  opinion,  need  not  be  again  referred  to  on  the  mo- 
tion for  a  new  trial. 

(2.)  Because  the  court  erred  in  not  presenting  the  issues 
to  the  jury  before  the  argument  of  counsel  began,  instead 
of  presenting  them  after  they  had  been  concluded. 

2.  It  is  sufficient  to  say  of  this  ground,  that  section  4206 
of  the  Code  and  the  seventh  equity  rule  of  practice  settle 
this  objection  just  as  it  was  directed  by  the  judge,  and 
against  the  view  taken  by  the  plaintiff*  in  error.  Special 
verdicts  of  the  facts  only  may  be  found  by  the  jury,  on 
the  trial  of  chancery  cases,  when  requested  by  counsel 
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before  the  beginning  of  the  introduction  of  the  evidence, 
and  the  presiding  judge,  when.charging  the  jury,  shall  in 
form  them  what  issues  of  fact  are  made  by  the  pleadings 
in  the  cause.  Before  the  passage  of  the  act  of  1876  on  this 
subject,  the  issues  made  by  the  pleadings  were  all  tried 
and  passed  on  by  the  jury,  as  now,  but  summed  up  in  a 
general  verdict;  and  these,  from  the  number  involved 
often  greatly  confused  the  jury  and  made  them  return 
verdicts  unsatisfactory  fo  the  chancellor,  applicable  only 
to  part  of  the  case,  and  frequently  the  result  of  a  compro- 
mise of  the  special  and  material  facts,  to  reach  a  general 
finding.  By  this  act  a  change  is  made,  only  to  the  extent 
of  changing  the  finding  from  a  general  verdict  on  all  the 
issues  made  by  the  pleading,  to  a  special  verdict  on  each 
issue  separately,  and  which  greatly  aids  both  chancellor 
and  jury  in  the  proper  adjudication  of  the  rights  of  the 
parties. 

3.  The  next  ground  of  the  motion  for  a  new  trial  is  that 
the  judge  erred  in  refusing  to  allow  defendant's  counsel  to 
prov4  that  J.  P.  Tison  was  one  of  the  commissioners  to 
build  a  court-house  in  Lee  county  in  1871-2,  and  that  be 
kept  the  account  of  the  commissioners  on  the  books  of  G. 
M.  Stokes,  for  whom  he  was  then  a  clerk.  There  was  no 
possible  connection  between  such  a  fact  and  the  issues  tried 
in  this  case. 

4.  The  remaining  grounds  of  the  motion  for  a  new  trial 
are  that  the  findings  of  the  jury,  on  the  several  issues  sub- 
mitted to  them,  are  contrary  to  evidence,  against  the 
weight  of  evidence,  and  without  evidence  to  support  them. 
Whilst  the  evidence  affords  ground  for  argument  and  di^ 
cussion  between  the  parties,  as  to  whether  or  not  it  author- 
ized the  verdict  rendered  on  each  issue,  yet  it  cannot  be 
justly  claimed  that  they  are  either  against  the  evidence, 
or  without  the  evidence  to  support  them. 

That  Tison  had  the  property,  and  received  the  money 
belonging  to  the  wards,  was  clear.  And  it  was  admitted 
by  defendants' counsel  that  the  extracts  of  accounts  offered 
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dence  were  true  extrocta  from  the  books  of  Tison  & 
From  these  hooks  of  this  firm  it  appears  that 
i,55  was  received  of  the  trust  money,  and  that 
1,32  was  paid  out  for  the  wards,  through  the  store, 
rincipally  in  goods.  Adding  the  teHtimony  of  Lipsey 
},  we  think  the  jury  did  not  find  contrary  to  theevi- 
,  nor  were  they  without  evidence  to  authorize  their 
ga- 

or    is  also  assigned  on  the  decree  entered  by  the 
elJor,    because  it    is  not    authorized   by    the    facts 

by  the  jury,  or  the  law  applicable  thereto;  and 
;r,  because  the  claim  has  no  privity,  as  stated, 
it  Carter,  the  surviving  partner,  nor  as   against  the 

of  the  firm  that  went  into  the  hands  of  Warwick, 
signee,  as  the  jury  found  that  $1,023.23  went  into 
inds.  It  seems  to  us  that  the  decree  is  a  proper  one 
made,  under  the  pleadings  and  the  facts  as  found  by 
iry.  If  the  ruling  which  we  have  made  on  the  de- 
!r  is  correct,  we  think  that  there  is  no  error  in  the 
e  made.  In  so  far  as  the  finding  of  the  jury  is  con- 
d,  as  to  the  amount  of  money  that  went  into  th 
\ee's  hands,  it  was  not  meant  that  so  many  dollars  i 
went,  but  that  was  the  sum  in  his  hands  left,  afte 
;ting  the  amount  which  the  deceased  guardian  ha 
ided  for  the  wards. 

rdicts  are  to  have  a  reasonable  intendment,  and  ar 
leive  a  reasonable  construction,  and  are  not  to  b 
jcessity.     Code,  S3561. 
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[Tbii  case  was  brought  forward  from  the  last  term,  uuder  IU7\  (a)  of  the  Code.] 

1.  There  is  no  law  by  which  the  chief  of  police  of  the  city  of  Atlanta 
can  be  ruled  by  the  superior  court. 

2.  A  house  or  room  where  gaming  is  carried  on,  or  is  suspected  on 
common  knowledge  to  be  carried  on,  may  be  broken  oi)en  to  arrest 
the  keeper  and  seize  the  tools  of  his  trade,  on  legal  authority; 
and  a  warrant  for  the  seizure  of  the  keeper  of  the  unlawful  house 
or  room  carries  with  it  the  power  or  legal  authority  to  seize  the 
implements  of  his  crime. 

(a.)  Therefore,  where  the  chief  of  police  of  the  city  of  Atlanta,  under 
a  warrant  from  the  mayor  to  arrest  the  keeper  of  a  gaming  house, 
forcibly  entered  the  room  where  such  gaming  was  commonly  known 
to  be  carried  on,  and  besides  arresting  the  defendant  in  the  war- 
rant, seized  the  gaming  implements  found  there,  which  he  held 
first  under  verbal  order  and  after^'ards  under  written  warrant  from 
the  mayor,  to  be  used  as  evidence  before  the  grand  jury,  such  ac- 
tion furnishes  no  ground  for  a  rule. 
February  20,  1883. 

Municipal  Corporations.  Officers.  Police.  Criminal 
Law.  Before  Judge  Hillyer.  Fulton  Superior  Court. 
April  Term,  1882. 

Reported  in  the  decision. 

Van  Epps,  Calhoun  &  King,  for  plaintiff  in  error. 

B.  H.  Hill,  solicitor  general;  B.  F.  Carter,  for  de- 
fendant. 

Jackson,  Chief  Justice. 

The  plaintiff  in  error  ruled  the  defendant  in  the  superior 
court  for  detaining  certain  tables  which  had  been  seized 
when  the  plaintiff  in  error  was  arrested  by  virtue  of  a 
warrant  from  the  mayor  of  Atlanta  to  arrest  him.  Defend- 
ant in  error  was  chief  of  police  of  the  city  of  Atlanta. 

1.  We  know  of  no  law  by  which  the  chief  of  police  of 
the  city  of  Atlanta  can  be  ruled  by  the  superior  court. 
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There  could,  if  there  be  no  such  law,  be  no  error  in  dis- 
charging the  rule. 

2.  When  the  defendant  was  arrested,  the  chief  of  police 
forcibly  entered  the  room  suspected  to  be  used  for  gaming, 
and  commonly  known  to  be  used  as  a  gaming  room,  and 
seized  faro  and  roulette  tables  therein,  with  other  tools  and 
implements  used  for  gaming,  and  detained  them  to  be  used 
as  evidence  before  the  grand  jury  by  verbal  order,  and 
afterwards  written  warrant,  from  the  mayor.  Subse- 
quently, they  were  delivered  up,  and  had  been  used  for 
gaming  in  the  same  room. 

Even  if  the  chief  of  police  had  been  subject  to  rule,  it 
was  properly  discharged.  The  implements  of  crime  should 
be  detained  as  evidence,  and  seized  to  be  so  detained;  and 
the  house  or  room  where  gaming  is  carried  on  or  suspected 
on  common  knowledge  to  be  carried  on,  may  be  broken 
open  to  arrest  the  keeper  and  seize  the  tools  of  his  trade 
on  legal  authority.  Code,  §4547.  The  warrant  to  seize 
the  keeper  of  the  unlawful  house  or  room  carries  with  it 
the  power  or  legal  authority  to  seize  the  implements  of 
his  crime,  just  as  a  warrant  to  arrest  a  man  charged  with 
murder  would  carry  with  it  authority  to  seize  the  bloody 
knife  or  smoking  pistol  which  killed,  or  a  warrant  to 
arrest  a  counterfeiter  would  include  the  legal  seizure  of 
his  tools  for  counterfeiting.  No  separate  warrant  is  neces- 
sary in  either  case. 

But  this  plaintiff  in  error,  it  appears  from  the  untrav- 
ersed  answer  of  the  chief  of  police,  has  now  the  imple- 
ments of  his  illegal  avocation  already  in  his  possession, 
delivered  to  him  after  the  seizure,  and  still  carries  on  the 
criminal  business  with  them.  For  what  then  is  he  ruling  ? 
What  more  does  he  want  ?  What  could  he  get  by  nile  ? 
What  does  he  ask  for  except  that  which  he  has, — these 
unholy  appliances  of  his  dreadful  avocation?  In  any 
view  of  the  case,  the  rule  should  have  been  discharged. 
It  should  have  been  discharged  long  before  it  was ;  the 
very  moment  it  appeared  that  the  defendant  to  it  was 
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chief  of  police,  it  should  have  been  dismissed ;  because 
the  law  gives  no  authority- to  the  superior  court  to  rule 
that  oflScer  of  the  city  at  all. 
Judgment  affirmed. 


Dunn  vs.  Hallett,  Seaver  &  Burbane. 

[Thie  case  wm  brought  forward  from  the  last  term,  under  {4271  (a)  of  the  <*ode.] 

1.  Where  it  appears  from  a  bill  of  exceptions  that  the  case  was  sub- 
mitted to  the  court  below  on  an  agreed  statement  of  facts,  and  no 
such  agreed  statement  is  set  out,  this  court  cannot  consider  an  ex- 
ception to  the  judgment  based  thereon. 

2 .  Where  the  bill  of  exceptions  shows  that,  at  the  time  of  submitting  the 
case  to  the  presiding  judge,  a  record  forming  a  part  of  the  case  w&j 
lost,  and  counsel  agreed  as  to  its  contents,  if  such  record  was  sub- 
sequently found  and  showed  a  different  state  of  facts  from  tho^ 
agreed  upon  by  counsel,  this  court  cannot  review  the  judgment  of 
the  court  below  on  the  basis  of  such  record.  A  judgment  can  only 
be  reviewed  by  considering  what  was  before  the  presiding  judge 
when  it  was  rendered. 

March  13,  iS^S. 

Practice  in  Supreme  Court.    At  February  Term,  l^S-3. 

The  bill  of  exceptions  in  this  case  contains,  in  brief,  the 
following  allegations:  At  the  May  Term,  1882,  of  Glynn 
superior  court,  there  came  on  for  trial,  before  Judge  Tornp' 
kins,  the  case  of  Hallett,  Seaver  &  Burbank  vs.  Blain  <k 
Harris,  and  D.  T.  Dunn,  garnishee,  being  a  certiorari  from  a 
justice's  court,  which  had  been  remanded  from  the  Supreme 
Court,  with  instructions  to  call  into  court  certain  notes 
from  the  hands  of  the  garnishee  for  sale.  Upon  the  return 
of  the  remitter,  an  order  was  taken  calling  on  the  gar- 
nishee to  bring  the  notes  into  court  to  be  sold  to  pay  the 
judgment  of  Hallett,  Seaver  &  Burbank  vs.  Blain  &  Har 
ris ;  remainder  to  be  held  subject  to  the  order  of  court. 
The  respondent  answered  that,  pending  the  cer^wwwi,  suits 
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e  instituted  a^aiiiet  Blain  &  Harris  in  the  county  < 
rmenls  were  recovered,  parnighments  were  issuec 
respondent  was  required,  under  order,  to  bring  the 
>  court  for  sale.  He  also  allejred  in  his  answe 
notice  was  given  of  the  former  answer  in  the  j 
rt  in  answering  the  garnishments  in  the  county  < 
that  notice  of  said  garnishment  proceedings  i 
nty  court  were  given  to  Hallett,  Seaver  &  Bur 
his  answer  Hallett,  Seaver  and  Burbank  filed  a  tra 
ying  notice  of  the  garnishment  proceedings  ii 
nty  court,  or  that  the  judgments  in  that  court 
earliest  in  point  of  (late.  On  the  argument  of  this 
:as  impossible  to  find  the  answer  and  traverse, 
points  made  on  the  traverse  were  waived,  and  th' 
ued  upon  the  presumption  that  the  judgments  in  c 
rt  were  younger  than  those  in  the  case  of  H; 
ver  &  Burbank,  and  that  Hallett,  Seaver  &  Bu 
no  notice  of  proceedings  in  county  court."  The 
ed  whether  Dunn  had  answered  in  the  county 
t  he  had  lieen  garnished  in  another  court;  being  u 
ind  the  papers,  counsel  stated  that  his  recollectio 
t  Dunn  did  not  so  answer  in  the  county  court, 
answer  has  since  been  found,  and  shows  this  to 
n  a  mistake.  It  was  admitted  by  counsel  for  both 
t  the  notes  were  sold  by  order  of  the  county  cour 
Id  not  therefore  be  produced  in  the  superior  court, 
rt  rendered  judgment  in  favor  of  the  plaintifls  ( 
it  in  full),  and  the  garnishee  excepted.  Here 
bill  of  exceptions. 

ling  judge  stated  that  th 
1  together  with  the  rec( 
jvidence  material."  etc 
te  appears  tlie  followinj 
e  subjoined  letter  dated 
A,"  and  written  by  M 
the  record  and  bill  of  e 
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tions,  as  showing  what  was  before  the  court  when  the  judg- 
ment was  rendered  in  May  last."     (Signed  by  the  judge.) 

Following  this  is  a  letter  marked  "  A",  directed  to  Judge 
Tompkins  and  i^gned  "  Goodyear,  Harris  &  Kay,  attorneys 
for  D.  T.  Dunn,  by  Goodyear  &  Kay."  This  letter  states 
that  the  writers  forward  to  the  judge  the  bill  of  excep- 
tions "  which  does  not  conform  to  the  agreed  statement  of 
facts  upon  which  the  case  was  decided  in  the  portion 
marked  with  pencil  lines,  for  the  following  reasons,"  etc. 
The  letter  then  proceeds  to  recite  the  occurrences  of  the 
trial,  and  claims  the  right  to  use  the  answer  of  Dunn, 
since  found,  and  concerning  which  the  error  in  statement 
of  counsel  was  made  on  the  hearing. 

The  judgment  excepted  to,  which  is  contained  in  the 
record  and  copied  in  the  bill  of  exceptions,  states  that 
*'  upon  agi'eed  statement  of  facts  in  the  above  stated  case, 
judgment  is  rendered,"  etc. 

There  was  also  an  agreement  of  counsel  contained  in  the 
record  that  the  record  "  shall  consist  of  the  remitter  from 
the  Supreme  Court,  of  date  May  9th,  1877,  the  order  call- 
ing D.  T.  Dunn  to  bring  notes  into  court  or  to  show  cause 
to  the  contrary,  the  answer  of  D.  T.  Dunn  thereto,  the 
traverse  to  said  answer,  and  the  judgment  of  the  court,  of 
date  May  23, 1882,  thereon."  And  the  record  was  sent  up 
to  the  Supreme  Court  accordingly. 

On  the  call  of  the  case,  counsel  for  defendant  in  error 
moved  to  dismiss  the  writ  of  error  for  the  following  rea- 
sons: 

(1.)  Because  the  record  and  bill  of  exceptions  show 
that  there  was  an  agreed  statement  of  facts,  which  is  not 
in  the  bill  of  exceptions. 

(2.)  Because,  if  the  letter  attached  to  the  bill  of  excep- 
tions is  properly  before  the  court,  it  contradicts  the  bill 
of  exceptions,  but  shows  that  there  was  an  agreed  state- 
ment of  facts,  which  was  nowhere  set  out;  and  an  ex  parte 
statement  of  what  was  done  at  the  hearing  could  not  take 
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?  place  of  the  agreed  statement  on  which  the  judgn 
is  based. 

(3.)  Because  the  certificate  of  the  presiding  judgt 
•red  to  the  record  to  supplement  the  bill  of  except 
to  evidence ;  but  the  record  contained  no  evidence, 
IS  itself  curtailed  and  limited  by  agreement  of  com 
The  motion  way  eustained. 

F.  H.  Harris;  (.iOOdykar  &  Kay,  for  plaintiff  in  e: 

S.  W.  Hitch  ;  Ira  E.  Smith,  for  defendants. 

iCKSON,  Chief  Justice. 

The  judgment  of  the  court  below  was  based  upo: 
xeed  statement  of  facts.  To  review  it,  those  facts  i 
>pear  in  the  bill  of  exceptions.  They  do  not  appei 
lis,  and  therefore  error  based  on  a  judgment  upon  t 
cts  does  not  appear  and  cannot  appear  here,  so  as  t 
I  vie  wed. 

Further,  it  appears  that  what  was  agreed  upo 
mtained  in  a  lost  record  is  not  true,  as  appears  I 
le  record  since  found,  and  that  record  is  sought  ti 
lade  part  of  the  writ  of  error  to  a  judgment  not  rend 
n  it,  but  on  a  mistake  in  regard  to  it,  the  court  cons: 
ig  the  recollection  and  agreement  of  counsel  as  to  i 
le  record  contained  in  the  place  of  the  record,  and  s 
icating  the  point  before  it,  not  on  the  record  as  found, 
n  the  agreement  about  it.  So  far  as  this  case  is 
jrned,  the  record  cannot  change  what  was  before 
we  review  only  his  judgment  on ' 
hence  that  record  cannot  be  coi 

■  appended  to  the  bill  of  excepi 
!,  from  connsel  for  plaintiff  in  e 
icta  recited  in  the  bill  of  excepi 
e  the  court  below  when  the  case 
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So  that  the  writ  of  error  must  be  dismissed,  first,  be- 
cause the  agreed  statement  of  facts  is  not  clearly  set  out 
in  the  bill  of  exceptions,  and  secondly,  because  what  is 
therein  set  out  is  not  the  facts  which  were  before  the  court 
,below. 

Writ  of  error  dismissed. 


Langley,  constable,  V8,  Wynn. 

1.  The  rule  nisi  against  the  constable  in  this  case  was  sufficiently 
plain  and  full  to  inform  him  for  what  he  was  ruled,  and  his  Au^vrtr 
shows  that  he  understood  it  fully. 

2.  Where  furniture  was  distrained  for  rent,  it  was  not  the  province 
of  the  levying  constable  to  judge  in  regard  to  the  correctness  of 
the  initials  of  the  name  of  a  defendant  in  the  distress  warrant. 
and  to  fail  to  realize  the  money  thereon  because  such  initials  were 
probably  incorrectly  stated ;  especially  when  the  right  defendant 
acknowledged  the  debt  and  for  awhile  the  bailiff  took  his  word  and 
gave  him  time  to  pay. 

3.  The  constable  seems  not  to  have  demanded  a  trial  by  jury  on  the 
motion  to  attach  for  contempt,  even  if  entitled  to  do  so  on  a  rule 
founded  on  contempt  of  court. 

4.  After  a  rule  absolute  has  been  obtained  against  a  constable  ^eqm^ 
ing  him  to  pay  money  to  the  movant,  what  subsequently  trans- 
pires would  hardly  relieve  him  from  contempt  in  not  pajintr  il 
and  the  consequent  attach  ment  therefor.  That  the  con.stable  nwde 
a  levy  after  the  rule  absolute  to  which  a  claim  was  inter p<^>sed  and 
sustained,  would  scarcely  relieve  him  from  attachment  forfailiD^ 
to  pay  under  the  rule  absolute. 

5.  Under  the  facts  of  this  case,  the  constable  ought,  accopling  i*^ 
law  and  the  duties  it  imposes  on  its  officers,  to  pay  this  debt. 
Slay  1,  18S8. 

Constables.  Officers.  Levy  and  Sale.  Contempt- 
Attachment.  Judgments.  Before  Judge  Hillyer.  F"' 
ton  Superior  Court.     September  Term,  1882. 

Reported  in  the  decision. 

C.  W.  Smith;  J.  T.  Pendleton,  for  plaintiff  in  error. 

.A..R.  HiQHTOWJiR,  for  defendant. 


FEBRUARY  TERM,  181 


L-Ksos,  Cliief  Justice. 

It  appears  from  the  record  that  a  rule  nisi  was  granti 
!iinst  the  plaintiff  in  error,  a  constable,  for  failing  to  lev 
llect  the  money,  and  pay  over  the  same,  due  for  rent,  < 
listresK  warrant  therefor;  that  the  constable  failed 
swer;  that  the  rule  was  made  absolute,  and  a  rule  ni 
taching  him  for  contempt  was  served,  and  he  arrestee 
d  then  he  made  answer  that  he  could  find  no  such  pe 
n  as  the  defendant,  nor  any  property  to  levy  on,  but  w 
formed  that  he  lived  in  New  York.  Thereupon  he  w 
^charged  from  custody,  the  rule  absolute  ordering  hi 
^remptorily  to  pay  the  money  due  on  the  distress  wa 
nt,  was  set  aside,  and  he  was  ordered  to  answer  the  ru 
'*/  on  the  next  morning,  October  13,  1882,  and  alio 
luse  why  he  should  not  pay  over  the  money  due,  Ther 
3on  he  answered,  and  showed  for  cause  that  the  par 
ho  probably  owed  the  debt  was  Basil  M.  Launau,  and  n 

B.  Lanean,  as  set  out  in  the  warrant ;  that  he  levied  i 
me  property  of  Basil  M.  Laneau,  and  advertised  it  f 
.!e  on  the  fourth  Tuesday  in  September,  1SS2,  but  d 
>t  sell  it  because  he  had  a  stock  of  goods  to  sell  whi 
ok  the  day;  that  Basil  Laneau  admitted  that  he  ow 
le  debt  distrained  for,  but  claimed  that  the  property  h 
ien  set  apart  to  him  as  a  homestead,  and  that  he  h 
me  hie  whole  duty  and  more  than  his  duty  to  coll 
aintiff's  money.  Upon  the  rule  niai  and  this  an^w 
e  court  below  passed  this  order:  "The  above  sta 
se  came  on  to  be  heard  this  day,  and  after  hearing  ■ 
tnce  and  agreements  (?)  of  counsel,  it  is  considered, 
•red  and  adjudged  by  the  court  that  the  rule  in  said 
^  made  absolute  against  said  constable,  and  that  b 
lowed  until  5  o'clock  p.m.  of  the  24th  of  October 

pay  over  to  the  plaintiff  or  his  attorney,  the  i>riii 
terest  and  costs  due  on  the  distress   warrant    nar 
e  rule  nisi.     This  October  13,  1882." 
On  the  24th  of  October  he  failed    to  pay  th.e     i 
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Laiigiey,  constable,  V8.  Wynn. 

On  the  30th  a  rule,  to  show  cause  the  next  morning  why 
he  should  not  be  attached  as  for  contempt,  was  granted. 
To  that  he  answered  that,  since  the  rule  absolute  was 
granted,  he  had  advertised  the  property  of  B.  M.  Laneau 
for  sale  on  the  fourth  Tuesday  in  October,  1882 ;  that  be- 
fore he  could  sell  it  that  day,  a  claim  was  put  in  by  his 
wife,  tried  the  same  day,  and  the  property  found  not  sub- 
ject, and  that  he  could  find  no  other  property.  On  the 
same  day  that  this  answer  was  made,  he  moved  to  set 
aside  the  rule  absolute,  on  the  grounds  that  the  rule  nm 
was  not  distinct  enough  in  stating  facts  to  authorize  the 
rule  absolute;  that  he  could  not  find  any  property  of  J. 
B.  Laneau ;  that  the  court  did  not  try  the  rule  before  a 
jury ;  and  because,  since  the  rule  absolute,  the  wife's  claim 
to  the  property  was  sustained. 

Upon  this  answer  to  the  rule  nisi  for  contempt,  and  this 
motion  to  set  aside  the  rule  absolute,  the  court  passed  the 
following  order : 

"  I  think  the  rule  absolute,  on  the  13th  of  October  last, 
is  conclusive  upon  all  questions  well  pleaded  in  response 
to  the  attachment;  and  it  is  ordered  that,  unless  the 
respondent  pay  into  court  by,  or  before,  12  o'clock  on  Mon- 
day next,  the  several  amounts  required  by  said  rule  abso- 
lute, that  he  be  arrested  by  the  sheriff  and  stand  committed 
until  he  does  pay.     This  14th  November,  1882." 

Upon  this  judgment  and  the  preliminary  ordeife  of  the 
couii:,  error  is  assigned  here. 

We  think  that  the  court  below  manifested  much  pa- 
tience, and  dealt  with  great  indulgence  with  the  plaintiff 
in  error,  under  the  facts  which  this  record  discloses. 

He  failed  to  make  answer  at  all,  though  served,  to  all 
the  preceding  stages  of  the  rule  to  make  him  return  his 
actings  and  doings  in  regard  to  this  distress  warrant ;  and 
only  when  in  the  hands  of  the  sheriff  did  he  answer  at  all. 
Then  he  put  his  answer  to  the  attachment  for  contempt  on 
the  ground  that  he  could  find  no  such  defendant  and  no 
property  on  which  to  levy.  The  judge  relieved  him  of  the 
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tempt  and  his  imprisonment  therefor,  aiiJ  alio 
on  that  showing,  to  answer  the  rule  nisi,  setting  a 
first  nile  absolute,  as  well  as  the  first  attaohmeiii 
tempt.  Then  he  answered  that  he  had  found  a  m:i 
same  surname,  but  not  the  same  initials,  who  ai-kni 
ed  that  he  owed  the  debt  and  had  property  subjec 
listrainedfortherent,  but  could  not  sell  for  want  of  t; 
■reupon,  the  judge  heard  evidence,  and  the  plaint 
nsel  swore  that  the  distress  warrant  was  a  long  tin; 
hands  of  the  constable, — ever  since  April ;  that  lu 
tedly  urged  him  to  make  the  money  ;  that  the  const; 
[  defendant  in  the  warrant  had  promised  to  pay 
would  wait;  then  that  he  had  levied  on  property, 
i?ndant's  wife  had  claimed  it. — this  was  long  after 
■rant  was  put  in  constable's  hands ; — then  that 
m  was  withdrawn,  and  he  had  advertised  the  propi 
fiale  on  the  4th  Tuesday  in  S3p!emb3r;  that  on 
'  he  did  not  sell ;  and  then  plaintiff's  attorney  sv 
t  he  ruled  him. 

rhis  testimony  was  not  denied  by  the  constable, 
i  also  Bworn,  but  assertei  a^iain  his  failure  to  sell, 
se  of  the  saje  of  goods  first,  and  then  the  wife's  d 
I  judgment  for  her;  but  furnished  no  record  or  wri 
tience  of  the  claim  and  jud^mant  thereon,  either  ii 
wer  to  the  rule  nisi,  or  his  sworn  testimony  before 
■ge. 

iiVe  see  no  error,  therefore,  in  the  court  below,  in 
ng  the  motion  to  set  aside  the  rule  absolute,  or  in  [ 
the  order  retjuiring  the  payment  of  the  amount 
the  distress  warrant,  on  pain  of  being  taken  into  cusi 
the  sheriff  and  held  until  it  was  paid.  There  was 
al  proof  before  the  judge  that  the  claim  was  interpi 
id  and  decided ;  nor  was  there  any  that  the  plai 
f  not  injured  by  the  lon^  neglig3nL'e  of  the  constabl 
ke  the  money.  On  the  contrary,  the  sensible  presii 
II,  arising  on  the  facts,  as  well  as  the  le{;al  presuni]! 
his  failure  to  levy,  and  the  divers  excuses  he  n 
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therefor,  and  his  failure  to  return  the  distress  warrant 
with  his  action  thereon,  is  that  his  conduct  did  hurt  the 
plaintiff. 

Tlie  rule  nisi  was  sufficiently  plain  and  full  to  inform 
him  for  what  he  was  ruled,  and  his  answer  shows  that  he 
knew  exactly  what  he  was  ruled  for.  The  furniture  was 
distrained  for  rent,  and  it  was  no  business  of  his  to  judge 
in  regard  to  the  initials  of  the  name  of  a  party  in  a  distress 
w^arrant,  especially  when  the  right  man  acknowledged 
that  he  owed  the  money  for  the  rent,  and  for  a  while  he 
had  taken  his  word  for  it  and  given  hini  time.  He  seems 
to  have  demanded  no  trial  by  jury,  even  if  entitled  to  it 
on  a  rule  founded  on  contempt  of  court ;  and  that  ground 
is  evidently  an  afterthought  of  the  motion  to  set  aside. 
What  transpired  subsequently  to  the  rule  absolute  to  pay 
the  money,  would  hardly  relieve  him  from  contempt  in  not 
paying  it,  and  the  legal  sequence  thereof,  attachment  for  that 
contempt,  even  if  the  claim  by  the  wife  had  been  proved  by 
competent  evidence.  His  neglect  and  delay  seem  to  hare 
been  in  the  interest,  and  certainly  they  worked  to  the  advan- 
tage of  the  defendant  and  his  wife,  and  thereby  hurt  the 
plaintiff,  for  whom  he  was  acting.  In  every  view  of  the  case, 
he  ouglit,  according  to  law  and  the  duties  it  imposes  on  it^ 
officers,  to  pay  this  debt. 

Judgment  aflBrmed. 


Central  Railroad  v8.  Roach. 

[Two  justices  presiding  ] 

1.  There  was  no  error  in  overruling  the  motion  to  dismiss  this  case. 

(a.)  The  cases  of  Daly  vs.  Stoddard,  66  Ga.,  145,  and  McDonald  w. 
Eagle  and  Phenix  Manufacturing  Company,  67  lb,,  761,  were  de- 
cided after  this  case  was  before  the  court  on  a  former  occasion, 
(64  Ga,,  365) ;  no  question  as  to  the  necessity  of  criminal  negli- 
gence in  a  co-employ6  was  then  made,  and  the  doctrine  of  res  ad- 
judicata  does  not  apply. 

(6.)  This  court  has  held,  by  a  full  bench,  that,  to  entitle  the  widow  of 
a  servant  to  recover  against  the  principal  for  the  homicide  of 
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her  husband  reaultini;  from  the  negliKeni-e  of  a  fellou'-8e 
it  muHt  appear  that  the  homicide  aiununted  to  a  crime  in 
neglectful  servant,  either  murder  or  manslaughter  of  Mome 
The  law  in  respect  to  the  liability  of  railroad  companies  and 
pslH  rests  on  other  grounds. 

{all,  J.,  not  concurring  in  the  principle  of  the  Inst  head-nat«. 

c.)  An  adjudication  by  a  full  bfiicli  cannot  be  modified  or  re\ 
where  only  two  members  of  the  court  preside.  Wh 
principle  has  been  settled  by  a  unanlmouR  judgment  of 
court,  and  afterwards  the  reverse  of  it  is  laid  down  by  a  like 
imous  jud{j;mentof  a  full  bench,  without  any  application  for  i 
or  reference  to  the  first  judgment,  no  opinion  is  inttmate< 
which  would  bind  the  court, 

.  Taken  alone,  the  charge  comp]aine<.l  of  might  have  been  impi 
for  want  of  fullness,  but  in  connection  with  its  context,  the  i 
was  full  and  in  accordance  with  the  former  rulings  of  this 

.  A  verdict  for  damages  will  not  be  set  aside  for  excesaivent 
\en»  the  amount  found  l>e  so  exccHHive  an  to  authorize  a  eui' 
that  it  was  the  result  of  bias  or  prejudice,  or  to  justify  the  inf 
of  K^^ss  mistake. 

ACKKON,  C.  J.,  concurred  specially. 

Augiul'17.  1S>3. 

Kailroa-ls.     Damitges.     Nesligsnce.     Master    and 
■ant.     Praclice  in  Supreme  Court.     Jins  adjudicata. 
ore  Judfre  Tompkins.     Chatlmm  Superior   Court, 
ferra,  18S2. 


Reported  in  tlie  decision. 

A.  R.  Lawton,  for  plaintiff  in  error. 

R  E.  Lester,  for  defendant. 


If  filed  her  declarat; 
unty  against  tlie  dt 
ath  of  her  husband 
while  in  the  emploj 

engineer. 

day  of  Januarj',  in  tli 
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of  our  Lord  one  thousand  eight  hundred  and  seventy-eight,  the  said 
The  Central  Railroad  and  Banking  Company  of  Georgia,  a  corpora- 
tion as  aforesaid,  by  the  negligence,  carelessness  and  unskillfulness  of 
itself,  its  agents,  servants  and  employes,  so  demeaned  itself  a^  to 
cause  the  death  of  the  said  Alexander  J.  Roach,  the  husband  of  your 
petitioner,  thereby  depriving  your  petitioner  of  the  comfort,  protet- 
tion  and  support  of  her  said  husband,  the  said  Alexander  J.  Roach, 
to  the  great  damage  of  your  petitioner,  to-wit,  the  sum  of  ten  thou- 
sand dollars,  which  said  amount  the  said  defendant,  although  often 
requested,  refuses  to  pay.  And  your  petitioner  further  shows  that 
the  said  The  Central  Railroad  and  Banking  Company,  a  corporation 
incorporated  under  the  laws  of  Georgia,  and  having  its  place  of  busi- 
ness and  running  its  railroad  cars  and  locomotives  in  the  county  of 
Chatham  and  state  aforesaid,  hath  endamaged  your  petitioner  in  thi:*, 
to-wit:  For  that,  whereas  heretofore,  to-wit,  on  the  night  of  the 
twenty-seventh  day  of  January,  in  the  year  of  our  Lord  one  thousand 
eight  hundre<l  and  seventy-eight,  the  said  corporation  above  men- 
tioned being  then  and  there  the  owner  and  proprietor  of  certain  en- 
gines and  cars,  nmning  on  its  said  railroad  between  the  city  of  Sa- 
vannah and  the  city  of  Macon,  said  engines  and  trains  being  then 
and  there  managed  and  controlled  by  the  agents,  servants  and  em- 
ployes of  the  said  corporation,  the  Imsband  of  your  petitioner,  Alex- 
ander J.  Roach,  being  then  and  there  in  the  employ  of  the  said  cor- 
poration, and  running  one  of  the  engines  which  was  nmning  just  he- 
hind  another  engine  and  cars,  which  last  mentioned  engine  and  carj^ 
was  managed  and  run  by  one  James  Greenlaw,  who  was  then  and 
there  the  agent  and  employ^  of  the  said  corporation ;  that  the  said 
engine  and  cars  which  were  just  ahead  of  the  one  on  which  your  peti- 
tioner's husband  was,  was  slackened  up  without  any  warning  given 
to  prevent  the  other  from  running  into  it,  and  withotit  any  gootl 
reason,  thereby  causing  the  engine  and  cars  on  which  your  peti- 
tioner's said  husband  was  employed,  to  collide  with  the  said  precedinsj 
engine  and  earn,  and  thereby  causing  great  injuries  to  your  petition- 
er'fe  stiid  husband,  from  which,  after  languishing  for  ten  days,  he  died. 

"That  tlie  engine  and  cars  on  which  your  petitioner's  said  husband 
was  employed  were  running  on  schedule  time,  and  w^ere  in  their 
proper  places  according  to  the  schedule  of  the  road,  and  that  the  ac- 
cident which  resulted  in  his  death  was  caused  wholly  by  the  mis- 
management of  those  in  charge  of  the  engine  preceding  the  engine 
and  cars  run  by  your  petitioner's  said  husband. 

'*  That  at  the  time  of  the  killing  of  her  said  husband  by  the  negli- 
gence, mismanagement,  and  imskillfulness  of  the  said  defendant,  it* 
agents,  employes,  etc.,  he  was  in  his  sixty-first  year  of  age,  was  in 
soimd  health,  was  an  experienced  engineer,  having  been  in  the  em* 
ploy  of  the  defendant  for  about  twenty-four  years  in  that  capacity 
was  an  industrious  and  hard-working  man,  and  was,  by  his  personal 
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rtious,  capable  of  makin);  and  did  make  a  yearly  income  of  - 
.urs ;  that  he  rendered!  to  herself  and  children  a  roiiifurtable 

t,  l)eMides  layiii);  by  the  nam  of  alioiit dollars  year) 

ir  benefit;  that,  ia  all  human  probability,  he  would  have 
continued  to  support  your  petitioner  and  her  Baid  childrei 

iiml)er  of  years,  to-wit,  the  number  of ye:irs,  bi)t   foi 

de^»inei4H,  iie^li)feni:e  and  un9killfiiIne!iH  of  tlie  Hiiid  defendan 
ntH,  employeB,  etc.,  whereby  hiB  death  waa  eiiused,  lliereh; 
'ing  your  petitioner  of  the  support,  protection  and  coTiifurt  o 
I  husliand,  to  her  great  damage,  to-wit,  the  sum  of  ten  tlmv 

!)n  July  3, 1882,  when  the  case  was  called  for  trial, 
endajit  filed  a  motion  to  diwmiss  the  declaration,  a? 

And  now  t-omeB  the  defendant,  by  its  attorney,  aixt  move 
rl  to  difimiHH  the  pbtintifT'a  nuit,  on  the  ground  that  the  <lei 
\  docB  not  set  forth  any  cause  of  action  against  the  said  defeni 
wially  in  thi3,  that  the  aaid  declaration  doen  not  aver  any  c 

act  or  negligence  on  the  part  of  the  said  defendant,  or  its 
k-es,  which  resulted  in  the  death  of  the  plaintiff's  husband." 

fhe  plaiiitifT  then  filed  the  following  amendment  to 
rlaration : 

And  your  petitioner  shows  that  the  said  actfl  of  the  miid  J. 
enlaw,  the  agent  and  manager  as  aforesaid  of  the  dcfi'iidunl 
ation,  by  which  the  Haid  Alexander  J.  Roach  was  killeil  as  e 
I,  were  done  by  him  without  due  caution  and  circtiin.-<i"'ctiijii 
Inly  5,  1882,  the  cowrt  overruled  the  molioti  to 
■'s,  by  order  in  writing,  as  follows : 

It  in  ordered  and  adjudged  that  the  motion  of  defendant,  i 
.  filed  the  3d  day  of  July  of  this  term,  to  diHiniss  the  phiiii 
laration,  on  the  ground  that  the  declaration  docs  not  set  forll 
se  of  action  against  the  defendant,  espei'ially  EhuL  the  declari 
3  not  set  forth  any  criminal  act  or  negligence  on  the  part  o 
"  ich  resulted  in  the  death  of  the  plain 
!  is  hereby  overruled." 

fendant  excepted  pfudviite  lile 
!  proceeded  immediately, 
t  verdict  •  against  the  defendar 
and  assigns  error  iijion  this  bi 
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1.  The  defendant  insists  that  the  homicide  of  the  plain 
tiff's  hucband  must  have  been  criminal,  and  not  merely 
tortious,  to  entitle  her  to  this  action,  and  counsel  invoke? 
in  support  of  his  position  two  decisions  of  this  court:  Dahj 
V8.  Stoddard  et  al.^  66  Oa»^  145,  and  McDonald  vs.  Th( 
Eagle  and  Phenix  Manufacturing  Company^  67  /J.,  7^1. 
Both  of  these  decisions  were  made  after  this  case  wa> 
before  the  court  on  a  former  occasion.  When  it  was 
here  before,  no  such  question  as  that  now  made  was  pre- 
sented or  passed  upon  (66  G^a.,  635);  and  we  may,  there 
fore,  dismiss  from  our  consideration  the  point,  so  strongly 
pressed  by  plaintiff' 's  counsel,  that  the  question  is  res  ad- 
judicata. 

We  concur  in  opinion,  but  for  different  reasons,  that  the 
decision  of  the  court  below,  upon  this  assignment  of  error, 
should  be  affirmed.  Whether  necessary  or  not  to  the  de- 
termination of  the  cases  cited,  this  court,  by  a  full  bench, 
held  that  "  to  entitle  the  widow  of  a  servant  to  recover 
against  the  principal  for  the  negligence  of  a  fellow-servant 
of  the  same  principal,  for  the  homicide  of  the  husband, 
which  resulted  from  such  negligence,  it  must  appear  that 
the  homicide  amounted  to  a  crime  in  such  neglectful  ser- 
vant, either  murder  or  manslaughter  of  some  grade."  In 
the  body  of  this  last  decision  cited  (which  had  been  sup- 
posed to  be  lost,  but  since  the  imperfect  publication  in  67 
Oa.^  763,  of  the  questions  it  was  supposed  to  decide,  has 
been  found*),  it  is  distinctly  stated  that  "  the  law  in  re- 
spect to  the  liability  of  railroad  companies  and  druggists 
rests  on  other  grounds."  Code,  §§3005,  2083,  3036, 2202, 
are  cited. 

I  do  not  intend,  by  anything  here  said,  to  signify  my 
concurrence    in  the   first    proposition  laid  down  above. 

Our  Code,  §2968,  declares  that  "a  physical  injury  done 
to  another,  gives  a  right  of  action,  whatever  may  be  the 
intention  of  the  actor,  unless  he  is  justified  under  some 
rule  of  law.    The  intention  should  be  considered  in  the 


See  68  Oa.,  S{9. 
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iet^smeiit  of  damages."  "Any  violent  injury,  or  a 
;K>mniit  a  violent  injury  illegally"  ( not  criminally ). 
lersoii,  is  a  tort,  for  which  damafres  may  be  reco' 
,  2969.  That  these  sections  are  taken  from  the  c( 
V.  especially  in  so  far  as  respects  the  int«nti<4n 
■t  feasor.  See  Broom's  Com.  C  L.,  683,  etaeq.,»n 
?re  cited;  1  Add.  Torts,  §40.  Under  the  sam 
icie  and  chapter  of  the  Code  where  these  sectif 
ind,  aiid  in  close  connection  with  them,  is  foun 
56  J2971 ,  which  gives  to  *'a  widow,  or  if  no  widow, 
ild  or  children,"  an  action  "  for  the  homicide  of  tl 
nd  or  parent."  So  far  as  the  right  to  bring  a  ; 
■se  persons  ia  concerned,  this  does  away  with  th 
in  law  ma.tim  acti-o personalia  moritar  cum  perao) 
3WS  the  widow  and  children  a  remedy  wherev 
sband  or  parent,  if  in  life,  could  have  mLiintained  ii 
:  the  suit  in  the  case  subject  to  the  same  defei 
uld  have  been,  had  the  husband  or  parent,  in^l 
widow  or  children,  prosecuted  it,  as  this  court  1 
e  Western  and  Atlantic  Railroad  Company  vs.  i 
Ga.,  466,  It  was  there  stated  by  McCay,  J.,  v, 
;red  the  opinion,  that,  "  by  onr  law,  the  right  was 
lerally  to  the  wife  for  the  homicide  of  the  hu 
8  does  not  cover  every  case  of  homicide.  Cases 
ence,  of  inevitable  accident,  of  execution  by  con 
aw,  etc,  must,  from  the  nature  of  things,  be  exci 
t  the  true  inquirj'  in  all  such  cases  is,  has  the  def( 
lated  anv  of  the  nrivate  or  public  obligations  h 
lat,  whether  those  obligati 
aw  or  existed  by  contrac 
■  duty,  public  or  private,  w 
ild  seem  to  follow,  from  tli 
rom  the  principles  of  justi 


3  of  railroad  corporations 
fons,  or  whether  they  stanc 
ing,  it  is  needless  to  inqui 
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has  been  determined  by  a  full  bench  that  they  do;  and  thU 
determination  cannot  be  reviewed,  modified  or  reversed,  un- 
der our  law,  where  only  two  members  of  the  coart  preside. 
Code,  §217. 

To  guard  against  misapprehension,  it  may  be  well 
to  state  that,  where  a  principle  has  been  settled  by  a 
unanimous  judgment  of  a  full  court,  and  afterwards  the 
revei-se  of  it  is  laid  down  as  correct  by  a  like  unanimous 
judgment  of  a  full  bench,  without  an  observance  of  the 
conditions  prescribed  by  this  section  of  the  Code,  or  with- 
out any  reference  to  the  first  judgment,  as  sometimes  un- 
avoidably happens,  we  do  not  intimate  an  opinion  as  to 
which  ruling,  the  first  or  the  last,  we  would  be  obliged  to 
follow,  were  this  point  raised  and  insisted  upon.  This 
question,  with  the  others,  is  left  for  the  determination  of  a 
full  court. 

Neither  is  it  material  to  inquire,  in  this  connection,  how 
far  the  civil  liability  of  railroad  companies  for  injuries  is 
affected,  if  aff'ected  at  all,  by  the  act  of  1876,  p.  Ill,  (Code, 
§4586(b)),  which  makes  the  offence  of  "criminal  negli- 
gence" upon  the  part  of  persons  employed  in  any  capacity 
whatever  by  such  companies,  to  consist  in  the  infliction  of 
serious  injury,  other  than  death,  caused  by  the  omission  of 
duty  or  by  any  act  of  commission,  upon  the  part  of  such  ser- 
vant, in  the  course  ol  his  employment,  and  subjecting  him, 
upon  conviction,  to  punishment.  It  may  be  that  this  legisla- 
tion, as  contended  by  some,  does  countenance  the  idea  that 
every  act  of  negligence  upon  the  part  of  the  agents  of  these 
companies  does,  by  fair  construction,  characterize  and  fix 
the  responsibility  of  the  principal,  in  a  civil  proceeding  to 
recover  damages ;  or,  as  maintained  by  others,  that  the 
civil  liability  of  the  company  is  thereby  unaffected;  that 
the  provision  touches  only  employes,  and  is  as  favorable 
to  the  companies  themselves,  in  giving  them  more  effective 
pow^r  over  the  conduct  of  their  servants,  as  to  the  public. 
Between  these  seemingly  conflicting  interpretations  we 
do  not  decide. 
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In  any  event,  whether  one  or  the  other  o 
ken  of  the  main  question  here  presented,  be 
suit  is  the  same,  as  we  both  a^ree  that  the 
smiss  the  action  in  this  case,  upon  the  gn 
erein,  was  properly  overruled  by  the  court 
ises  of  the  defendant's  bill  of  exceptions  jp< 
id  also  of  the  first  ground  of  the  motion  for  a  i 
2,  Complaint  is  made,  in  the  second  ground 
)n  for  a  new  trial,  that  the  court  erred  in  c 
ry.  at  plaintifl's  request,  that  "a  railroad  < 
ible  for  any  damage  done  to  persons  by  the  rui 
jomotives,  or  cars,  or  other  machinery  of  bucI 
for  damage  done  by  any  person  in  the  emj 
ch  company,  unless  the  company  shall  mak 
at  their  agents  have  exercised  all  ordinary  s 
le  care  and  diligence,  the  presumption  in  all 
ainst  the  company." 

This  charge,  as  far  as  it  goes,  correctly  lay 
iv.  Had  it  stopped  here,  without  specifying 
lions  upon  which  the  defendant's  liability 
ere  would,  perhaps,  have  been  ground  for  tin 
ken.  It  was,  however,  completed  in  this 
lat  immediately  followed,  viz:  "If  the  per 
himself  an  employe  of  the  company,  and  t 
done  by  another  employ^  and  without  fau 
nee  on  the  part  of  the  person  injured,  his  e 
all  be  no  bar  to  the  recovery. 

i.T¥,; tT.„(  n,„  fu]g  of  law  as  to  the  right 

of  an  employ^,  and  ano 
e  road,  except  that,  in 
y  concerned  in  the  act  w 
ff  one  of  two  things — eit 
lat  the  company  or  its  e 
is  sJiown  either  of  these 
person  would  ;  that  is,  ht 
ess  the  evidence  shows  I 
lult  himself,  and  that  tl 
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was  at  fault.  The  riile  of  law  laid  down  by  the  Supreme 
Court  being  thus  ;  after  proving  the  fact  and  dfegree  of  the 
injury,  if  the  plaintiff  will  show  himself  not  to  blame,  the 
law  then  presumes,  until  the  contrary  appears,  that  the 
company  was  to  blame. 

"  If,  then,  you  believe  from  the  evidence  that  Roach 
was  not  to  blame  in  the  act  which  caused  his  death,  then 
the  presumption  i?  against  the  company,  and  you  should 
find  for  the  plaintiff,  unless  the  evidence  shows  that  the 
company,  or  its  other  employes  concerned  in  this  matter, 
was  not  at  fault." 

All  these  requests  are  a  substantial,  if  not  a  literal,  com- 
pliance with  the  principles  laid  down  by  this  court,  appli- 
cable to  this  case,  when  it  was  here  on  a  former  occasion. 
Indeed,  every  phase  of  the  case  is  covered  by  the  requests 
given  in  charge  at  the  instance  of  each  of  the  parties,  and 
by  the  general  charge  of  the  judge.  No  other  portion  of 
it  is  excepted  to  than  that  above  quoted ;  and  being  in  con- 
formity to  the  decision  of  this  court,  the  principles  it  enun- 
ciates must,  as  to  this  case,  be  considered  res  adjudimta, 

3.  There  is  evidence  to  sustain  the  verdict ;  the  case  has 
been  fully  and  fairly  submitted  to  the  jury,  both  as  to  the 
law  and  the  facts.  We  do  not  think  the  verdict  finds  an 
excessive  amount,  as  alleged  in  the  defendant's  motion  for 
a  new  trial.  The  lower  court  was  not  of  opinion  that  the 
amount  found  was  so  excessive  as  to  authorize  a  suspicion 
that  it  was  the  result  of  bias  or  prejudice  entertained  by 
the  jury  finding  it  (Code,  §3067),  or  as  to  justify  the  infer- 
ence of  ^"a  gross  mistake"  upon  their  part  (/ft.,  §2947),  and 
such  were  the  only  conditions  upon  which  either  this  or 
the  lower  court  could  interfere  with  the  verdict. 

Judgment  affirmed. 

Jackson,  Chief  Justice,  concurring. 
I  concur  in  the  judgment. 

m 

In  respect  to  the  point  that  there  can  be  no  recovery 
unless  the  defendant,  through  its  agents,  was  guilty  of 
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micide,  either  wilfully,  as  in  cases  of  murder  and  volun- 
y  manslaughter,  or  unintentionally,  as  in  cases  of  in- 
luutary  manslaughter  by  criminal  neglifience,  it  is 
Biigh  to  say  that  the  ruling  in  Daly  vs.  SCo<Mard,  fS6 
t.,  145,  and  in  McDonald-  vs.  The  Eafjh  and  Phenix 
imtfacturing  Company,  68  6a.,  839,  is  inapplicable  to 
Iroad  companies,  as  was  distinctly  announced  in  the 
inion  in  the  latter  case. 

[n  the  last  paragraph  of  the  opinion  in  that  cane,  drug- 
ts  and  railroad  companies  are  expressly  excepteil  from 
;  rule,  by  a  unanimous  court,  and  the  sections  of  the 
de  are  cited  on  which  the  exception  is  based.  Until 
.-iewed  and  reversed  by  a  full  bench,  the  principle  ap- 
cable  to  the  facts  in  the  Daly  and  Stoddard  and  Eiigle 
[1  Phenix  cases  is  law,  and  the  exception  of  its  opera- 
n  in  railroad  cases  is  law  in  the  same  way  and  to  the 
ne  extent.  We  are  not  asked  to  review  either,  and 
jld  not  if  asked,  because  the  court  is  not  full.  This  is  a 
Iroad  case,  and  covered  by  the  exception  in  the  Eagle 
d  Phenix  case ;  and  therefore,  the  refusal  to  dismiss  the 
.ion,  and  the  overruling  the  motion  for  a  new  trial  on 
;  first  ground,  is  right,  because  the  Eagle  and  Phenix 
inion,  of  a  full  unanimous  court,  sustains  it,  and  two 
iges,  even  if  desired,  have  no  power  to  reverse  it  or  re- 
?w  it,     "  Sufficient  unto  the  day  is  the  evil  thereof." 


use,  vs.  TOLLERSON  ife  KlHBV. 

suit  was  brought  m\  a  iironiissory 
id  it  was  dismisHf'ii  for  niint  of  pro- 
renewed  in  BIX  uioiiihs  tliornfttter. 
le  general  limitation  acts,  lioes  not 
n  the  act  of  18)i». 


ate    of    Limitations.    Before 
Superior    Court.     September 
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J.  T.  4&  W.  H.  Retie,  lor  use,  vs,  ToUenon  &  Kirby. 

Reported  in  the  deeision. 

W.  A.  TuBNEB ;  S.  &.  A.  D.  Frkeman,  for  plaintifFs  in 
error. 

Orlando  McLendon  :  Buchanan  &  Brewster  ;  Johx  S. 
BiGBY,  for  defendant. 

.Jackson,  Chief  Justice. 

This  was  the  second  suit  on  i^  promissory  note,  within 
six  months  from  the  dismissal  of  the  first.  The  note  wa.< 
due  25th  of  December,  1860.  The  first  suit  was  brought 
on  the  25th  of  December,  1869.  The  case  was  dis- 
missed for  want  of  process  in  1881,  and  that  judgment 
was  affirmed  on  the  14th  of  March,  1882,  by  this  court, 
and  made  the  judgment  of  the  court  below  on  the  25th  of 
the  same  month.  The  second  suit  was  brought  on  the  12th 
of  August,  1882,  within  six  months  from  the  dismissal  of 
the  first.  So  that  the  question  below  and  here  is,  does  the 
limitation  of  six  months  within  which  a  dismissed  suit 
may  be  brought,  under  the  general  limitation  provisions 
of  the  Code,  fall  within  the  provisions  of  the  act  of  1869, 
providing  for  cases  falling  due  before  1865,  the  close  of 
the  war,  or  is  it  not  embraced  within  the  act  of  1869?  The 
court  below  held  that  it  is  not  embraced  in  it.  This  court 
has  ruled  on  the  question,  as  did  the  court  below,  three 
times,  by  a  majority  court  twice,  and  a  full  court  after- 
wards.    See  47  Oa.,  340;  52  lb.,  13;  54  lb.,  494. 

So  that  the  able  review  of  those  cases  by  the  learned 
counsel  for  the  plaintiff  in  en-or,  it  is  not  surprising,  has 
failed  to  uproot  in  the  mind  of  this  court,  as  now  organized. 
a  principle  so  deeply  planted  in  our  reports.  Stare  deeisu 
ought  to  hold  it  there  forever,  we  think.  The  statute  of 
1869  is  special ;  it  was  designed  to  wij^  out  these  ante- 
l)ellum  debts ;  no  provision  is  made  for  the  renewal  of  suit 
upon  them ;  no  exception  is  made  looking  to  their  renewal 
when  dismissed;  and  ujpon  a  special  statute  of  limitations 
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re  cannot  see  how  an  exception  or  provision  in  the  i 
aw  can  be  engrafted ;  especially  where  the  Code,  w: 
trovision  in  it,  is  referred  to  in  the  special  act  as  a 
lie  to  all  other  cases  of  limitation  of  suits,  and  by 
ary  implication,  it  would  seem,  therefore,  not  apj 
o  cases  within  the  special  act  of  1869. 
Judgment  affirmed. 


Arnold  v8.  Hall  et  al. 

.  Where,  by  an  order  taken  at  the  term  when  a  case  wnetriec 
were  allowed  until  the  third  Monday  in  October,  1H82,  (wl 
October  IBth)  to  make  out  and  fite  a  brief  of  evidence,  oi 
ingwaadone  in  the  case  until  October  the  20th,  it  was  too  I 
to  perfect  the  same ;  and  the  motion  for  a  new  trial  aboi 
been  dismiflsed,  on  motion. 

.  No  consent  of  counsel  will  be  enforced  unless  in  writing. 
a  parol  consent  was  claimed  and  disputed,  the  court  couk 
force  it  legally,  but  was  bound  by  the  rule. 
April »,  i»t. 

New  Trial.  Practice  in  Superior  Court.  Att 
2ules  of  Court.  Before  Judge  Pottle.  Elbert  S 
JouTt.     September  Term,  1882. 

Arnold  brought  complaint  for  land  against  Mn 
)ther  defendants  were  added  by  amendment.  E 
ecovered  a  verdict.     Defendants  moved  for  a  ne' 

tu«  — a:^^ ^  contrary  to  law,  evidence  f 

is  occurred  in  Elbert  superio 
1 8S2.  The  judge  passed  ai 
the  motion  in  vacation  on 
882,  during  the  pending  ol 
This  order  provided  that 
the  said  3d  Monday  in  0 
I  file  a  brief  of  testimony  i 
onday  in  October,  1882,  \ 
io  action  was  taken  in  the  • 
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that  time,  nor  was  anything  done  until  Friday,  Oct<)1)er 
20,  when  counsel  for  respondent  in  the  motion  moved  to 
dismiss  it,  on  the  ground  that  no  brief  of  evidence  had 
been  agreed  upon,  approved  or  filed  within  the  time  pre- 
scribed by  the  order  of  the  court.  Counsel  for  movant 
stated  in  his  place  that  there  had  been  a  parol  agreement 
l)etween  himself  and  counsel  for  respondent  to  postpone 
the  hearing  until  Thursday.  This  was  denied  bv  counsel 
for  respondent,  but  (as  certified  by  the  judge)  counsel  for 
respondent  admitted  that  it  was  his  understanding  that 
the  case  was  to  be  continued  from  day  to  day  until 
Thursday.  Tliere  was  no  written  agreement.  The  court 
heard  these  conflicting  statements,  and  thinking  the  mat- 
ter of  continuance  immaterial,  as  there  was  no  case  in 
(3gletliorj)e  to  continue,  it  being  an  Ell^ert  county  case,  aj^ 
he  certifies,  refused  to  dismiss  the  motion,  approved  the 
brief,  and  granted  a  new  trial.  He  certifies  that  the  par 
ties  appeared  to  argue  the  motion  on  Thursday,  October 
19,  1882,  and  by  consent  it  was  passed  to  Friday,  when  it 
was  called,  and  the  motion  to  dismiss  was  made  as  above 
stated. 

WoRLEY  &  Carlton,  by  J.  H.  Lumpkin,  for  plaintiff  in 
eiTor. 

Phil.  W.  Davis  ;  H.  A.  Roebuck,  for  defendants. 

Jackson,  Chief  Justice. 

1.  The  motion  for  a  new  trial  should  have  heen  dis- 
missed. The  parties  were  allowed  until  the  3d  Monday  iu 
October,  1SS2,  to  perfect  the  motion  by  making  out  and 
filing  a  brief  of  the  testimony.  The  3d  Monday  in  Octo- 
ber was  the  16th  of  that  month.  Nothing  was  done 
until  the  20th  of  the  month.  It  was  too  late  to  perfect 
the  motion.  5  6a.,  333  ;  59  Ga.,  626 ;  Usty  V8,  FhilUp^^ 
68  ^(?a.,  815;  McCord  vs.  Harden,  ea?V,  69  Ga.,  747;  65 
Ga.,  20. 
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I.  No  consent  of  counsel   will   be  enforced  nnlews  ii 
iting.     The  consent  was  in  parol  and  disputed.     Th 
irt  could  not  enforce  it   lejially,  but  wiis  bound  by  th 
,e.    20  Rule  Superior  Court;  Code, ^204. 
Judgment  reversed. 


Dawson  vs.  Garland. 

When  a  itiortnajie  on  personalty  has  been  forecloaert  by  affida\i 

and  a  countci^affidavit  Han  been  interpofeil  and  retiirne<l  for  Iria 

the  >./<!.  in  mewne  proeesB,  or  in   the  nature  of  mesne  prwews 

and  in  amendable. 

The  levy  does  not  fall  by  reason  of  Biich  amendtnent.    F.Kiieciall 

not,  where  the  amenilmeDt  etruck  out  tliat  partof  the  daim  whic 

defendant  alleged  was  illegal. 

The  oourt  was  right  in  sustaining  tl.e  ver<lict  for  the  eum  asce: 

tained  to  be  due,  after  striking  out  the  claim  for  attorney's  fee*. 

)  Whether  attorney's  fees  can  be  recovered  hy  the  foreclosure  i 
a  cliattel  mortgage,  in  not  <lecided. 

April  I.  isn. 

Mortgage.     Amendment.    Practice  in  Superior  Cour 
idge  Stewart.   Upson  Superior  Court.  July  Term,  188: 

Garland  foreclosed  a  chattel  mortgage  against  Dawsoi 

JC./a.  was  issued  by  the  clerk  of  the  superior  court,  an 

ried  on  the  property.     Dawson  filed  a  eount«r-afiidavi 

leging  that  he  had  not  had  his  day  in  court,  and  pleadin 

ilure  of  consideration.     When  the  case  was  called  ic 

oi   .\i<.;.,t;fffu.wiQ..:a,i  ix  evidence  the  affidavit  foreclosin 

objected  to  it  on  the  groun 

in  to  the  usual  oath  to  foreclot 

^ment  that  defendant  was  it 

0,  attorney's  fees."      The  bi 

le  court  granted  an  order  allov 

:rike  out  these  words,  and  ove 

affidavit ;  that  the  same  objei 

ase_fi./a.,  and  the  same  amem 

lertifies  that  but  one  order  wi 
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taken,  allowing  plaintiff  to  writ«  off  all  in  the  affidavit  and 
Jl,  fa.  in  relation  to  attorneys'  fees.  This  order  appears  in 
the  record  as  follows : 

**  It  appearing  to  the  court  that  the/,  fa,  in  the  above  stated  caw 
is  proceeding  for  the  sum  of  $45.10  attorneys'  fees,  in  addition  to  the 
principal,  interest  and  cost  therein  stated,  and  defendant  objectiiig 
to  sajd  item  of  $45.10  attorneys'  fees,  upon  the  ground  that  a  mort- 
gage on  personalty  could  not  be  foreclosed  for  attorneys'  fees,  it  is 
ordered  that  said  item  of  $45.10  attorneys'  fees  be  written  off,  and 
that  said/. /a.  be  allowed  to  proceed  for  the  remainder." 

Defendant  moved  to  dismiss  the  case,  on  the  ground 
that  the  affidavit  and^.^a.  having  been  amended,  the  levv 
fell.  The  motion  was  overruled.  The  jury  found  for  plain- 
tiff, and  defendant  excepted. 

W.  S.  Wallace,  for  plaintiff  in  error. 
Allen  &  Tisinger,  for  defendant. 

Jackson,  Chief  Justice. 

This  case  arose  on  the  levy  of  a  mortgage^,  fa.^  under 
sections  3971-2  of  the  Code,  and  a  defence  thereto,  under 
section  3975.  The  errors  alleged  are  that  the  court  erred 
in  allowing  the  plaintiff  to  amend  the  judgment  and  ji/tf. 
by  strikiiig  out  the  sum  of  $45.10  for  attorney's  fees,  and 
in  not  dismissing  the  levy  when  this  amendment  was 
allowed,  but  after  verdict  of  a  jury,  ordering  the  execution 
to  proceed  for  the  principal  and  interest,  without  the  attor- 
nevs'  fees. 

1.  We  see  no  error  in  allowing  the  amendment.  It  was 
the  first  trial  of  the  foreclosure  of  the  mortgage  on  per- 
sonal property,  on  an  issue  between  the  parties,  and  not 
an  ordinary  affidavit  of  illegality  to  a  final  judgment. 
The  issue  was,  shall  the  plaintiff  have  final  judgment  of 
foreclosure,  and  for  how  much  ?  And  it  was  the  first  time  the 
parties  had  met,  or  could  meet  on  that  issue.  The  judg- 
ment andjf?.y«.  and  levy  were  but  mesne^  or  in  the  nature 
of  mesne  process,  if  resisted,  to  bring  the  case  into  court. 
All  previous  thereto  was  ex  parte.    Therefore,  the  judg- 
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rt  *  PowvU  n.  Bmd. 


nt,  not  being  final,  was  amendable.  It  was  really  a 
:he  altercation  between  plaintiff  and  defendant — p 

's  declaration,  as  it  were, — and  the  affidavit  of  the 
dant  was  his  answer,  hie  part  of  that  altercation. 
:  pleading,  it  was  amendable ;  and  so  was  the  execi 
conform  to  it. 

!.  The  levy  did  not  fall  by  reason  of  the  amendn 
:auHe  it  was  the  amendment,  not  of  a  linal  judgme 
jcntion  at  all,  but  of  proceedings  to  bring  the  case 
irt,  if  the  amount  of  the  foreclosure  was  too  much, 

any  other  legal  reason  the  foreclosure  was  illegal. 
■y  ground  on  which  the  ex  parte  foreclosure  was  resi 
ore  made  final,  is  that  it  was  too  much  by  the  fei 
(  attorneys ;  and  yet,  strange  to  say,  when  the  gn 
sustained  and  the  foreclosure  is  allowed  to  become 
ly  by  lessening  it  to  the  legitimate  sum.  as  contei 

by  defendant  himself,  he  excepts  to  his  own  deft 
len  it  is  allowed. 

i.  It  must  follow  that  the  court  was  right  to  sm 
!  verdict  of  the  jury,  that  the,;?,  fa.  proceed  for  the 
■ertained  to  be  due,  after  striking  out  the  atton 
■8,  and  to  enter  up  the  judgment  accordingly. 
As  to  whether  the  court  was  right  in  ruling  that  a 
ys'  fees  were  not  recoverable  by  foreclosure,  we  ex] 

opinion,  because  no  exception  is  taken  to  that  ru 
d  the  point  is  not  before  us. 
Judgment  affirmed. 


Stewart  &  Powell  vs.  Head. 

Ice  Km  MH.  o[  the  EoKWra  Circuit.  pr«<1 

e  of  a  hut«l,  without  cailiu);  attc 
it  knowing  who  the  owner  was, 
e  was  kept,  the  landlord  would 
I  be  liable  only  for  gnisa  neglect 

loRely,  U  he  did  not  actually  in 
rmine  the  question  of  negligeni 
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charging  that  if,  under  the  circumstances  stated  in  the  first  head- 
note,  the  valise  was  broken  open  and  the  contents  lost,  "vod 
would  be  authorized  to  find  defendant  guilty  of  ordinary  neglect/' 

3.  The  evidence  was  conflicting,  and  did  not  require  the  verdict. 

(ff.)  The  presumption  is  that  the  court  charged  the  law  on  all  other 
issues  correctly ;  but  the  presumption  is  also  that  the  charge  con- 
tained nothing  at  variance  with  that  excepted  to,  unless  it  be  so 
stated. 

April  S,  1883. 

Hotels.  Inns.  Bailments.  Negligence.  Charge  of 
Court.  Presumptions.  Practice  in  Supreme  Court.  Be- 
fore Judge  Simmons.     Bibb  Superior  Court.     April  Term, 

1882. 

Head  brought  suit  against  Stewart  &  Powell,  hotel 
keepers,  to  recover  the  value  of  a  valise,  alleged  to  hare 
been  lost  by  defendants'  negligence. 

On  the  trial,  plaintiff  testified  as  follows :    Was  a  guest 
of  the  Lanier  House  last  fall.     Came  from  my  room  on 
the  morning  I  left,  and  deposited  valise  on  counter  of  the 
hotel,  and  said  to  the  clerk,  I  would  go  out  in  town  and 
get  the  money  to  pay  my  bill,  if  it  took  me  a  week  to 
get  it.     Clerk  said  they  were  not  in  the  habit  of  alloi^ing 
customers  to  leave  without  settling  their  bills.     On  going 
out,  expected  to  return,  but  met  a  person  who  had  come 
for  me  to  visit  a  patient  in  Dooly  county.     I  then  took  the 
train — barely  had  time  to  do  so — ^and  went  to  see  the  pa- 
tient professionally,  and  returned  to  Macon  in  about  ten 
days  or  two  weeks.     I  then  went  to  the  hot^l  and  called 
for  valise.     The  clerk  said  he  knew  nothing  about  it ;  said 
he  would  look  for  it  in  the  baggage  room,  and  found  it 
there.     It  had  been  broken  open,  and  cont^nt^  taken. 
They  were  of  the  value  of  seventy -five  dollars.    I  had  a 
check  for  valise ;  have  it  now.     I  paid  bill.     Powell  wrote 
me  about  bill,  and  I  replied  that  I  would  pay  it  on  my 
return  to  Macon.     Didn't  tell  Woodson,  the  clerk,  that 
valise  was  not  locked.     I  handed  valise  to  Woodson  when 
I  came  down  that  morning,  and  he  gave  me  the  check. 
My  room  had  no  lock  on  it. 


FEBRUARY  TERM,  1SS3. 

Ptcwart  A  Pn»e11  n.  tlend.      ' 

'oodson,  the  clerk,  testified  as  follows;  I  am  clei 
ier  House.  Plaintiff  came  from  his  room  the  mor 
left;  said  he  would  send  money  for  his  bill  on 
home.  I  replied,  "We  do  not  do  thinfjs  that  w 
said  he  would  go  and  pet  money  to  pay  his  bill,  I 
he  would  have  but  little  time.  He  said  he  woult 
1  and  pay  bill.  Saw  no  more  of  him  then.  Oi 
m,  he  came  and  called  for  valise.  I  said  I  d; 
w  he  had  one,  and  asked  him  to  walk  behind  con 
point  it  out.  He  identified  valise  ia  ba^frajie  n 
said  he  was  sure  it  was  his,  on  my  ai^kin^  him  if  he 
He  said  it  was  not  locked  when  he  left  it  at  h 
ing  it  up,  said  it  had  been  broken  open.  I  said  I 
^d  not,  if  it  was  not  locked.  He  said  nothing  of 
^  being  taken  but  a  coat ;  said  nothing  about  a  cl 
1  or  the  morning  he  left;  nor  did  he  say  anything  a 
ing  his  valise.  I  did  not  know  of  the  valise  being 
if  he  left  it  he  said  nothing  to  me  about  it.  I  ha 
mation  of  valise  being  at  hotel.  There  was  a  crow 
hotel  that  morning.  Don't  remember  giving  plai 
leck. 

he  court  charged  aa  follows :  "  If  you  believe  from 
lence  that  plaintilf  left  hia  valise  in  the  office  of 
!l,  without  calling  attention  to  the  fact  that  he  ha 
it,  and  the  clerk,  without  knowing  who  the  owni 
valise  was,  took  it  and  deposited  it  in  a  room  w 
irage  was  kept,  then  defendant  is  liable  as  a  nakec 
tarv,  and  would  be  bound  to  ordinary  care;  an 
er  the  circumstances,  the  valise  was  broken  open 
contents  lost,  you  would  be  authorized  to  find  det 

iintiff. 

new  trial,  which  was  refu 


ffs  in  error. 
idant. 
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Jackson,  Chief  Justice. 

This  suit  was  brought  for  the  recovery  of  the  contents 
of  a  valise  left  by  the  plaintiff  at  the  hotel  of  the  defend- 
ant, and  from  which  those  contents  had  been  taken.  The 
jury  found  for  the  plaintiff,  and  error  is  assigned  and  in- 
sisted on  here,  on  the  denial  of  the  grant  of  a  new  trial. 

The  error  insisted  upon  is  the  following  charge  of  the 
court :  "  If  you  believe  from  the  evidence  that  plaintiff 
left  his  valise  in  the  office  of  the  hotel,  without  calling  at- 
tention to  the  fact  that  he  had  so  left  it,  and  the  clerk, 
without  knowing  who  the  owner  of  the  valise  was,  took  it 
and  deposited  it  in  a  room  where  baggage  was  kept,  then 
defendant  is  liable  as  a  naked  depositary,  and  would  be 
bound  to  ordinary  care ;  and  if,  under  tbe  circumstances, 
the  valise  was  broken  open  and  the  contents  lost,  you 
would  be  authorized  to  find  defendant  guilty  of  ordinan* 
neglect." 

It  is  urged  that  this  charge  is  error,  for  two  reasons :  first, 
that  it  does  not  lay  down  the  law  correctly  in  respect  to 
the  neglect  which,  under  the  circumstances  put  by  the 
court,  would  make  the  defendants  liable ;  and  secondly, 
because  it  took  the  question  of  negligence  from  the  jary 
and  determined  it  for  them. 

1.  The  Code,  §2103,  declares  that  "when  chattels  are 
delivered  by  one  person  to  another  to  keep  for  the  use  of 
the  bailor,  it  is  called  a  deposit ;  the  depositary  may  un- 
dertake to  keep  it  without  reward,  or  gratuitously;  it  is 
then  a  naked  deposit.  If  he  receives  or  expects  a  reward 
or  hire,  he  is  then  a  depositary  for  hire ;  very  variant  con- 
sequences follow  the  difference  in  the  contract."  The 
next  section,  2104,  declares:  "A  person  may  voluntarily 
undertake  to  be  a  depositary,  or  he  may  become  so  involun- 
tarily, as  by  finding ;  if  a  naked  depositary,  he  is  responsi- 
ble only  for  gross  negligence." 

The  hypothetical  case  put  by  the  court,  which  was  justi- 
fied by  the  testimony  of  the  clerk,  made  a  case  of  a  naked 
depositary  under  §2104  of  the  Code,  and  rendered  the  de- 
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idants  liable  only  for  gross  negligence,  by  the  same  sec- 
n.  Ordinary  neglect  is  not  gross  negligence.  It  is  the 
ience  of  that  care  which  prudent  men  take  of  their  own 
>perty.  Code.  §2061.  So  that  the  court  erred  in  putting 
;  liability  of  defendants,  under  those  facta  on  which  the 
arge  was  based,  upon' ordinary  neglect.  Code,  §2063, 
?lares  that  gross  neglect  is  the  want  of  that  care  which 
e  of  common  sense,  however  inattentive  to  business, 
lbs  of  his  property. 

i.  Again,  we  think  that  the  court  approached  very 
sely,  if  it  did  not  actually  invade,  the  right  of  the  jury 
determine  the  question  of  negligence  in  this  charge, 
is  true  that  the  language  is  "  you  would  be  authorized 
find  defendant  guilty  of  ordinary  neglect;"  but  the 
^t  of  those  words  is  about  the  same  as  to  tell  the  jury 
it  the  law,  under  these-  facts  as  stated  by  the  court, 
ikes  a  case  of  ordinary  neglect,  51  Oa.,  583. 
i.  But  if  the  facts  required  the  verdict,  then  these  errors 
uld  not  work  the  grant  of  a  new  trial.  51  Ga..  583. 
Do  they  require  it?  By  the  plaintiff's  evidence  they 
require  it;  for  he  swears  that  he  had  a  check  for  the 
£gage,  and  gave  the  baggage  to  the  clerk,  having  been 
uest  and  not  paying  his  bill,  but  leaving  with  a  promise 
return  to  pay  it;  and  inferentially  leaving  the  baggage, 
th  the  landlord's  lien  thereon.  If  such  be  the  truth,  he 
2;ht  to  recover. 

But  if  the  clerk's  statement  be  the  truth,  that  he  did 
:  BO  leave  it  at  all ;  that  it  was  not  locked,  and  therefore 
:  broken  open;  that  the  plaintiff  himself  told  him  that 
ffas  not ;  that  he  did  not  know  such  a  valise  was  left  at 
;  then  the  landlord,  having  found  the  valise  so  left,  and 
t  knowing  whose  it  was,  and  having  put  it  unlocked  in 
1  baggage  room,  would  be  a  mere  naked  depositary  and 
uld  be  liable  only  for  gross  negligence ;  and  the  question 
whether  or  not  these  facts  made  gross  negligem-e,  should 
■re  been  left  to  the  jury, 

tVe  do  not  mean  to  say  that  they  necessarily  made  such 
las  negligence,  or  did  not,  if  the  clerk's  version  be  cor- 
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rect ;  but  we  think  that  this  issue  should  have  been  fairly 
left  for  the  jury  to  settle,  under  the  repeated  rulings  of 
this  court  on  the  matter  of  their  right  to  try  what  facts 
make  negligence,  ordinary,  slight  or  gross. 

Of  course,  as  argued  by  the  counsel  for  defendant  in 
error,  the  presumption  is  that  th^  court  charged  the  law 
on  all  other  issues  correctly ;  but  the  presumption  also  is 
that  the  charge  contained  nothing  at  variance  with  tha^ 
excepted  to,  unless  so  stated. 

Expressing  no  opinion  on  the  merits  of  the  case,  we 
send  it  back  for  error  in  the  charge  complained  of,  and 
therefore  award  a  new  trial. 

Judgment  reversed. 


Rogers  et  ah  vs.  Hopkins  &  Glenn  et  ah 

[Jackson,  Chief  Justice,  being  disqualifled,  Judge  Hammond,  of  the  AQauta Circuit. 

presided  in  his  stead  in  this  case.] 

1.  It  is  not  illegal  or  against  public  policy  for  a  guardian  to  agree  with 
the  surety  on  her  bond  to  invest  her  ward's  money,  when  received, 
in  state  bonds,  and  deposit  them  with  the  surety,  to  indemnify  him 
against  loss  as  such,  there  being  no  other  funds  in  her  hands  ex- 
cept those  to  be  thus  invested ;  and  her  attorney,  who  in  good  faith 
aids  her  in  attempting  to  carry  out  such  an  agreement,  is  not  liable 
if  there  be  a  loss  of  the  fund  while  in  his  possession,  and  without 
fault  on  his  part,  before  the  investment  is  made.  Especially  i? 
til  is  true  where  the  evidence  shows  that  the  failure  to  make  the 
investment  before  the  loss  of  the  fund  was  caused  by  the  fault  of 
the  guardian. 

2.  Where  an  attorney  at  law  collects  money  for  his  client  and  de{K«- 
its  it  in  her  bank,  which  is  in  good  standing  at  the  time,  in  bis 
name  as  attorney,  he  having  no  deposits  there,  and  exercising  no 
control  over  the  fund  subsequently  to  making  the  deposit,  ami 
gives  her  immediate  notice ;  upon  a  failure  of  the  bank  fourteen 
days  afterward,  and  a  consequent  loss  of  the  money,  she  having 
failed  to  make  any  demand  for  it  in  the  meantime : 

Heldf  that  there  was  no  conversion  of  the  money  by  liim,  and  th^^ 
he  was  not  liable  to  make  good  the  loss. 

May  1,  1888. 

Attorney  and  Client.     Guardian  and  Ward.     Pxincipal 
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id  Surety,  Debtor  and  Creditor.  Banks.  Tni: 
jblic  Policy,  Before  Judge  Clark.  City  Court 
llanta.     June  Term,  1882. 

To  the  report  set  out  iu  the  decision  it  is  necessary 

li  only  the  following  letter,  in  which  one  of  the  defei 

its,  J.  T.  Pendleton,  gave   notice  to  Mrs.  Rof:ers  as 

e  status  of  her  case  prior  to  the  failure  of  the  bank: 

"Marl-h  .11,  1K«1 

Urs.  Ro<iER8 — Dear  Madam:  *  •  •  •  • 

5foii  say  in  your  note  of  yesterday,  that  you  think  you  have  b 

trchartted  in  this  matter.     It  is  rather  late,  it  seems  tome,  to  ci 

tliat  opinion.    Besides,  you  fixed  the  fee;  we  didn't  doil.    T 

d  me  in  July,  1880,  that  you  (-oulil  not  pay  us  ii  fee  if  tlie  (;u:<e  \ 

I ,  and  asked  me  to  see  Jud^  Hopkins  and  find  out  if  lie  wonUI 

te  the  case  on  a  contingent  fee.    I  disliked  very  much  to  sp(>ali 

ilge  Hopkins  about  it,  because  I  knew  he  was  not  in  the  halii 

iing  cases  like  yours  on  a  contingent  fee,  and  conHcqncntly  pw 

'  from  time  to  time.    On  August  Vith,  you  wrote  me  a  rather  iiiitl 

live  note,  calling  my  attention  to  the  fact  that  I  had  not  seen  Jii' 

){ikins,  SB  you  had  told  me  to  do,  and  notifying  me  again  thai  ; 

II  Id  not  pay  us  any  fee  if  the  ease  was  lost.    1  re]>1ieil  that  we  n*o 

te  the  came  for  a  certain  fee  of  t-'i'^'OO  or  a  eontinf^i-nt  fee  of  o 

irlh  of  the  recovery.    All  of  this  occurred  after  we  had  been  i 

>yed,  had  had  avuHt  amount  of  trouble  in  making  out  the  proof 

nth,  on  account  of  the  number  of  doctors  who  had  seen  Mr.  Roy 

(I  their  diitinclination  to  make  a  certificate  that  would  suit  ua,  i 

li  brought  the  suit.  You  replied,  AuguMt-Dth,  that  you  had  con< 

d  to  give  us  the  case  on  the  contingent  fee.     You  had  conside 

e  matter.    You  knew  the  difflculties  in  the  way.    You  didn't  th 

'  could  recover,  and  you  marie  us  take  the  case  on  a  contingent  I 

)u  have  a  great  many  times  expressed  dissatisfaetion  that  we 

d  once  you  atated  lo  me  that ; 

id  if  we  did  not  gain  the  cuhc  ; 

amount.    Besides  all  this,  we 

ted  you  to  let  us  off  and  get  ot 

it  charge  you  for  our  seri-ices  u; 

?nd  of  yours,  I  agreed  to  undert 

lit  difficulty  in  getting  Juri«e  H 

lone  a  great  deal  of  work  for  ; 

you  nothing  for  it,  in  efTccI.     ''. 

Brown  wants  to  see  you  about 

can  get  at  any  time. 

J.  T.  Pendlbto.n. 
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Mynatt  &  Howell;  E.  N.  Broyles,  for  plaintiffs  in 
error. 

Hopkins  &  Glenn  ;  J.  T.  Pendleton,  in  proprik  per- 
sonis^  for  defendants. 

Hammond,  Judge. 

Jennie  M.  Rogers,  for  herself  and  as  guardian  for  her 
three  minor  children,  brought  suit  against  J.  T.  Pendleton 
and  Hopkins  &  Glenn,  alleging  that  they  had  been  em- 
ployed by  her  as  attorneys  to  bring  suit  against  The  Mu- 
tual Life  Insurance  Company  of  New  York,  upon  a  policy 
of  insurance  upon  the  life  of  her  husband^  and  that  they 
had  recovered  judgment  and  had  collected  the  money  on 
said  suit,  and  had  failed  to  pay  it  over  on  demand. 

The  defetidants,  besides  the  general  issue,  filed  three 
pleas. 

First,  they  admitted  the  recpvery  for  the  plaintiff  a.* 
charged  in  the  declaration,  but  set  up  that  they  were  enti- 
tled to  one-fourth  of  the  same  as  their  fee,  under  a  special 
contract. 

Secondly,  they  set  up  the  manner  and  circumstances  of 
the  payment,  as  follows:  That  J.  T.  Pendleton  receivetl 
said  amount  by  a  draft  drawn  by  the  attorneys  of  the 
Insurance  Company  on  their  solicitor  in  New  York,  paya- 
ble to  him  as  attorney,  and  forwarded  it  for  collection  the 
same  day  it  was  received,  to-wit,  March  26, 1881,  through 
the  Citizens'  Bank  of  Georgia.  That,  as  soon  as  retum> 
were  received  from  the  draft  by  the  bank,  on  March  31. 
1881,  he  gave  notice  to  the  plaintiff  of  the  fact.  That 
the  plaintiff  failed  to  apply  for  the  money,  and  the  bant 
suspended  payment  on  the  13th  of  April,  1881,  whereby 
the  money  was  lost.  That  the  bank  was  in  good  standinjc 
when  the  draft  was  delivered  to  it  for  collection,  and  that 
it  was  forwarded  for  collection  through  that  bank  for  the 
reason  that  it  was  the  place  where  plaintiff  did  her  busi- 
ness and  kept  her  deposit  account.  That  none  of  the  de- 
fendants kept  any  deposit  account  at  that  bank,  but  did 
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ep  such  accounts  at  other  bjn!t,4  in  the  city.     That  de- 
ida.nt,  Pendleton,  drew  out  the  fee  due  him  and  his  asso- 
ites.  and  the  costs,  leaving  the  net  amount  due  the  plaJn- 
F  on  deposit  in  said  bank.     That  the  money  was  never 
defendants'  possession,  exi^epn  as  thus  set  out,  and  was 
iver  in  any  way  mixed  with  their  own  funds.     That  the 
turns  trom  the  draft  should  have  been  entered  to  the 
edit  of  said  Pendleton  as  attorney,  as  the  draft  was 
aw^n  to  him  and  indorsed  by  him  in  that  way.  and  he 
fver  gave  the  bank  any  authority  to  put  the  amount  to 
s  iiidividual  credit,  and  did  not  know  that  it  had  done  so 
itil  after  the  bank  had  suspended  payment. 
Thirdly,  they  set  up  an  agreement  between  plaintiff  and 
;iendant,  Pendleton,  and  Perino  Brown,  president  of  said 
itizens'  Bank,  by  which  Brown  was  to  sign  the  bond  of 
le  plaintiff  as  guardian  for  her  children,  as  security,  and 
)ld  the  bonds  purchased  by  the  children's  portion  of  said 
oney  as  collateral  security  af^ainst  said  suretyship,  and 
endleton  was  to  hold  the  children's  portion  of  the  money, 
hen  recovered,  until  the  plaintiff  determined  what  bon  ' 
lould  be  purchased  with  their  portion,  when  the  purcha 
lould  be  made,  and  the  bonds  held  by  Brown,  he  jpvi 
le  plaintiff  a  receipt  showing  for  what  purpose  the  but 
ere  held,  and  that  this  undertaking  on  the  part  of  Fi 
eton  was  without  compensation,  and  purely  for  the  ji 
)se  of  enabling  the  plaintiff  to  secure  Brown  agaiiist  1 
.  security  on  her  guardian's  bond. 
"'  "        '    ■  e  jury  was  for  the  defendants,  and 

a  new  trial,  and  the  error  complaii 
he  judgment  of  the  court  below  o' 
,nd  refusing  a  new  trial, 
the  record  for  the  defendants,  in  i 
svas  substantially  as  follows  : 
estiJied  that  Mrs.  Rogers  came  to 
herself  and  cliildren  on  herhiisba 
and  the  question  came  up  as  to 
as  guardian  for  the  children,  so  a 
:he  suit,  and  the  result  of  it  was,  m 
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out  following  the  evidence  through  all  its  details,  that 
Perino  Brown  was  procured  to  stand  on  her  bond,  and  that 
the  money,  when  collected,  was  to  remain  in  Pendleton's 
hands  until  Mrs.  Rogers  instructed  Mr.  Brown  in  what 
bonds  to  invest  it,  and  that  these  bonds  were  to  be  left 
with  Mr.  Brown  as  collateral  securitv  for  his  liability  on- 
the  guardian's  bond.  He  testified  further  to  the  collec- 
tion of  the  money  and  depositing  it  in  the  Citizens'  Bank, 
and  to  all  the  facts  and  circumstances,  substantially  as  jjet 
out  in  the  second  plea.  He  gave  Mrs.  Rogers  notice  on 
the  31st  of  Marth,  as  soon  as  he  got  a  return  from  the 
draft,  that  the  money  was  in  the  bank,  that  Mr.  Brown 
wanted  to  see  her  about  the  children's  portion,  and  that  she 
could  get  her  share  at  any  time.  Mrs.  Rogers  does  not 
make  any  substantial  contradiction  of  this  version  of  the 
facts  in  her  testimony.  She  virtually  admits  Mr.  Pendle- 
ton's  statement  to  be  the  truth,  as  will  evidently  appear 
from  reading  her  whole  testimony,  including  that  given  on 
cross-examination.  It  appears  that  she  was  not  satisfied 
with  the  fee  they  had  charged  her,  and  that  she  went  to  G. 
W.  Adair's  office  to  advise  with  him  about  the  matter,  some 
two  or  three  davs  before  the  bank  failed,  and  that  he 
warned  her  to  get  her  money  out  of  the  bank  at  once, 
giving  her  to  understand  that  it  was  not  safe  to  leave  it 
there.  She  did  not  heed  his  advice ;  and  when  the  bank 
failed,  the  money  was  still  there  and  was  lost.  It  also  ap- 
pears from  G.  W.  Adair's  testimony  that  the  very  day  be- 
fore the  bank  failed  she  was  in  his  office,  and  that  consid- 
erable correspondence  took  place  between  her  and  Mr. 
Pendleton  in  reference  to  the  matter,  and  that  she  went 
Avith  Adair  to  the  bank  and  had  a  talk  with  Brown  about 
it,  all  the  time  refusing  to  apply  for  the  money,  on  account 
of  her  dissatisfaction  in  regard  to  the  fee. 

The  estimony  in  regard  to  the  fee  charged,  was  over- 
whelming and  uncontradicted  that  it  was  reasonable  and 
fair,  and  was  even  less  than  was  usually  charged  in  such 
cases. 
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iuch  18  substantially  the  case  as  it  presents  itself  to  tl 
rrt  in  the  record,  and  the  simple  question  knows,  wh 
he  relation  of  these  parties  to  each  other,  under  the  h 
applicable  to  these  facts! 

rhe  plaintiff  demurred  to  the  last  plea  of  the  defendaii 
wit,  the  one  setting  up  the  contract  between  the'  plai 
'  and  Pendleton  and  Brown,  by  which  Pendleton  was 
Id  the  children's  portion  of  the  money,  when  collect* 
til  the  plaintiff  and  Brown  could  arrange  about  the! 
>tment  of  it  in  bonds,  and  which  bonds,  when  : 
red,  were  to  be  placed  in  Brown's  hands,  to  hold  as 
lemnity  against  loss  by  reason  of  his  going  security 
tintiff's  bond  as  guardian  for  her  children.  The  pla 
"  also  objected  to  the  introduction  of  evidence  to  si 
rt  this  plea,  and  made  a  written  request  for  the  coi 
charge  the  jury  to  the  effect,  that  a  guardian  has 
:ht  to  pledge  or  put  the  funds  of  her  ward  in  the  custo 
control  of  her  surety  on  her  guardian's  bond,  and  a 
ntract  to  do  so  is  contrary  to  law  and  is  void,  and  t 
omey  of  the  guardian  who  participates  in  such  arranj 
*nt  will  not  be  protected  or  saved  from  personal  resp< 
dlity  for  acts  or  omissions  for  which  he  would  otherw 
responsible. 
The  court  overruled  the  demurrer,  admitted  the  e 
nee,  and  refused  the  written  request  to  charge ;  and  th( 
lings  are  assigned  as  error. 
1.  We  do  not  think  that  the  contract  thus  pleaded  a 

A * .  t Ijjjg  policy,  or  in  any  way  ille{! 

think  that  any  blame  could 
ton  for  attempting  to  help  ca 
•dance  with  his  previous  und 
it  would  have  been  bad  fait! 
)  have  done  so. 
juested  to  be  given  in  charge 
ound  one,  but  is  not  applica 
A  brief  reference  to  the  ca 


460  SUPREME  COURT  OF  GEORGIA. 

Rogers  el  al.  vs.  Hopkins  6t  Olenn  et  aL 

read  in  support  of  the  position  thus  maintained  will  show 
a  plain  distinction  between  them  and  the  case  at  bar. 

The  case  of  White  vs,  Baugh,  3  Clark  &  Finnelly,  44, 
was  where  a  receiver  made  an  agreement  with  his  sure- 
ties, in  order  to  get  them  to  go  on  his  bond,  that  the  money 
should  be  deposited  in  bank  in  the  name  of  the  sureties, 
thereby  giving  them  control  over  the  fund.  The  court 
held  that  this  was  an  illegal  contract,  and  that  upon  fail- 
ure of  the  bank  the  receiver  was  liable  for  the  loss. 

The  case  of  Salway  vs.  Salway,  2  Rus,  and  Mylne,  215, 
announces  the  same  principle  in  the  following  words :  "  A 
receiver  appointed  by  the  court  is  answerable  for  the  loss 
of  moneys  consequent  on  the  failure  of  a  banker  with 
whom  they  have  been  deposited  for  security,  if  the  de- 
posit be  made  in  such  a  way  that  the  receiver  parte  with 
the  absolute  control  over  the  fund.*" 

In  the  case  of  Forsyth  vs.  Woods,  11  Wall.,  484,  the 
court  held  that  an  arrangement  by  which  an  administra- 
tor was  to  bring  into  a  partnership,  of  which  he  was  a 
member,  the  assets  of  the  intestate,  and  make  the  admin- 
istration  of  the  estate  a  partnership  business^  and  by  which 
they  were  to  share  as  partners  the  gains  and  losses  result- 
ing from  the  administration,  was  against  the  policy  of  the 
law. 

The  case  at  bar  is  totally  different  in  principle  from  all 
these.  Here  the  scheme  did  not  contemplate  that  the 
funds  of  the  guardian  were  to  pass  into  the  hands  of  the 
surety,  so  as  to  give  him  the  use  and  control  of  them,  or 
so  as  to  deprive  the  guardian  of  her  right  to  exercise  a 
proper  control  over  them,  but  simply  that  they  were  to  be 
invested  in  bonds — presumably  state  bonds,  as  they  are 
the  only  kind  that  guardians  are  allowed  to  invest  in— 
and  that  these  bonds  were  to  be  deposited  with  the  surety, 
not  to  be  used  by  him,  but  simply  as  a  guaranty  that  they 
would  not  be  misused  by  the  guardian.  Such  a  plan  was 
laudable,  and  would,  had  it  not  been  defeated  by  a  failure 
of  the  bank,  have  afforded  double  protection  to  the  ward?. 
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surety  could  not  have  used  the  bonds,  because  they 
d  not  have  been  his;  and  had  he  done  -so,  would  have 
guilty  of  larceny  after  tniKt ;  and  the  guardian  could 
lave  wasted  or  squandered  them,  because  they  were 
ded  by  the  surety. 

appears  from  the  evidence  that  as  soon  as  Pendleton 
notice  that  there  had  been  a  return  from  the  draft, 
■h  had  been  deposited  for  collection  in  the  bank  of 
■h  Brown,  the  surety,  was  prcBident,  he  gave  notice 
lediately  to  the  plaintitf  that  she  could  get  her  share 
ipplication,  and  that  Brown  wished  to  see  her  about 
children's  share.  This  was  fourteen  days  before  the 
re  of  the  bank,  and  had  the  plaintiff  used  proper  dili- 
e  in  carrying  out  her  part  of  the  contract,  the  invest- 
t  would  doubtless  have  been  made  in  bonds  long  be- 
the  catastrophe  came,  and  the  trust  fund  would  have 
1  safe  even  in  the  vaults  of  the  broken  bank.  But  she 
no  diligence ;  and  because  she  did  not,  the  money  was 
Therefore,  it  was  not  error  to  permit  the  defendants 
lead  and  prove  these  facts,  and  it  would  have  been 
:  to  have  given  in  charge  the  written  retjuest  of  coun- 
or  plaintiff  in  error,  because  it  was  not  applicable  to 
acts  of  this  case. 

There  are  many  exceptions  to  various  portions  of  tlu 
ge  of  the  court  as  delivered,  and  also  to  refusals  t( 
in  charge  several  written  requewts,  which  are  clairnei 
le  counsel  for  the  plaintiff  in  error  to  be  well  taken 
use  of  an  alleged  violation  therein  of  the  legal  prop 
m  that  an  agent  who  collects  or  receives  money  to 
irincipal,  and  mingles  it  with  his  own  funds,  or  make 
posit  of  it  in  his  own  name  in  bank,  without  so  desij. 
ig  it  at  the  time  of  the  deposit  as  to  impress  upon  i 
character  and  quality  of  a  trust  fund,  is  personall 
e  if  there  be  a  loss. 

was  earnestly  claimed  by  counsel  for  plaintiff  in  ern 
the  application  of  this  general  principle  of  law  to  tl 
of  this  case,  would  show  a  liability  to  the  plaintiff  I 
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the  defendant,  Pendleton,  and  consequently  by  the  de- 
fendants, Hopkins  &  Glenn,  they  being  jointly  bound  with 
him  to  see  the  money  properly  paid  over  to  the  plaintiff. 
The  general  charge  of  the  court,  which  was  nearly  all  ex- 
cepted to  by  sections,  and  the  refusals  to  charge,  indicated 
that  the  court  below  did  not  think  that  this  principle  of 
law  was  applicable  to  the  facts  of  this  case. 

We  will  first  examine  ^e  law  as  cited  by  counsel  for 
plaintiff  in  error,  and  endeavor  to  ascertain  its  true  mean- 
ing, and  then  apply  it  to  the  facts  of  this  case,  with  a  view 
to  determining  the  question  of  the  liability  or  non-liability 
of  the  defendants  to  the  plaintiff. 

The  principle  laid  down  in  Weeks  on  Attorneys,  §2T2, 
is,  that  if  an  attorney  mix  up  money  belonging  to  his  client 
with  his  own,  he  thereby  renders  himself  the  client's 
debtor.  Norris  vs.  Hero  et  al.^  22  La.,  605 ;  McAllister  r*. 
The  Commonwealth,  30  Penn.,  636,  and  Robinson  w. 
Ward,  2  C.  &  P.  59,  were  all  cases  where  the  agent,  attor- 
ney or  trustee,  collected  money  for  his  principal  and 
mingled  it  with  his  ow^n  by  depositing  it  to  his  own  credit, 
in  his  own  bank,  and  on  his  own  private  account;  and  the 
courts  hold,  in  each  of  those  cases,  that  by  so  doing  he 
made  himself  the  debtor  of  his  principal,  and  consequently 
was  liable  to  him  upon  a  loss  of  the  fund. 

In  Story  on  Agency,  section  202,  it  is  laid  down  that  if 
the  money  of  the  principal  is  deposited  in  his  name  in  the 
hands  of  a  banker  of  good  credit,  and  such  a  deposit  is 
according  to  the  common  usage  of  the  place,  the  agent  will 
not  be  responsible  for  any  loss  arising  from  the  failure  of 
the  banker.  In  the  same  book,  section  218,  it  is  said,  that 
if  an  agent  should  improperly  deposit  the  money  of  his 
princijjal  in  his  own  name  in  the  hands  of  a  banker,  who 
should  afterwards  become  insolvent,  the  loss  must  be  ulti- 
mately borne  by  the  agent.  See  also  1  Perry  on  Trusts, 
section  443.  In  2  Story's  Eq.  Jur.,  section  1270,  it  is  laid 
down  that  a  trustee,  who  places  money  in  the  hands  of  a 
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•anker,  should  take  care  to  keep  it  separate,  and  DOt  mis 
t  with  his  own  in  a  common  account,  etc. 

The  case  of  Sargent  vs.  Downey,  49  Wis.,  524,  lays  down 
he  same  principle,  and  it  will  be  seen,  by  reading  the  facts 
f  that  case,  on  page  527,  that  while  the  agent  did  make  a 
eparate  deposit  of  the  fund,  yet  it  was  done  without  the 
onsent  of  the  principal,  either  express  or  implied,  and 
rithout  giving  him  any  notice  of  it,  and  the  court  lay  stress 
n  these  facts  in  delivering  the  opinion. 

The  ease  of  Ansley  (fe  Co.  vs.  Anderson.,  Adair  li  Co., 
•b  Ga.,  8,  was  where  the  agent  had  in  hand  money  belong- 
ng  to  his  principal,  and  upon  his  principal's  refusal  to 
eceive  it,  made  a  deposit  of  it  in  bank  in  his  own  name, 
living  the  principal  notice  that  it  was  there  subject  to  his 
irder,  and  the  court  held-that,  upon  a  subsequent  depre- 
iation  and  loss  of  the  money,  the  principal  could  not  re- 
over  from  the  agent. 

The  case  of  PhilUpa,  ex\  vs.  Lamar,  sh'ff,  27  Oa.,  228, 
vas  one  in  which  the  court  held  the  sheriiF  liable  where 
le  collected  money  and  deposited  it  in  a  bank  which  failed, 
rhe  court,  however,  drew  a  distinction  between  that  case 
md  the  ordinary  case  where  a  party  selects  his  own  agent, 
ind  based  their  judgment  on  this  distinction,  as  will  be 
een  by  reference  to  the  last  two  paragraphs  of  the  opin- 
on.  on  pages  231  and  2-32. 

Let  us,  then,  test  this  case  in  the  light  of  the  law,  as  thus 
evealed  to  us  from  the  books. 
It  appears  from  the  evidence  that  Pendleton  collected 
ly  recci\ing  a  draft  payable  to 
I  by  the  attorney  of  the  Insur- 
!  New  York  solicitor,  and  that 
B  Citizens'  Bank  for  collection, 
without  giving  any  instructions 
received,  was  to  be  credited  on 
len  a  return  was  had  from  the 
a  check  in  his  own  name  cov- 
aving  the  net  balance  due  the 
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plaintiiFon  deposit.     He  gave  her  notice  immediately,  and 
the  date  of  the  letter  is  fourteen  days  before  the  failure  of 
the  bank.     In  it  he  tells  her  that  she  could  get  her  own 
part  at  any  time,  and  that  Mr.  Brown  wished  to  see  her 
about  the  children's  part.     The  bank  was  in  good  standing 
at  the  time,  and  up  to  the  day  of  failure.     The  plaintiif 
herself  had  a  deposit  there,  and  the  evidence  shows  that 
she  drew  a  check  on  that  deposit  the  very  day  before  the 
failure  of  the  bank.     It  was  not  Pendleton's  bank,  for  he 
kept  no  deposit  there,  but  did  keep  one  elsewhere,  and  he 
placed  the  money  there  because  it  was  her  bank,  and 
Brown,  the  president  of  the  bank,  was  her  friend  and  the 
surety  on  her  bond.     The  plaintiff  never  once  applied  to 
him  for  the  money  until  after  the  failure  of  the  bank. 
Pendleton  never  once  did  anything  that  indicated  the  least 
desire  or  intention  on  his  part  to  exercise  any  control  over 
that  fund,  or  appropriate  it,  or  the  smallest  part  of  it,  to 
his  own  use.     It  was  there,  and  it  was  hers,  and  he  so  no- 
tified her.     She  was  wholly  at  fault,  and  his  conduct  was^ 
above  reproach  or  suspicion ;  and  such  being  the  case,  in 
the  language  of  the  able  counsel  for  the  defendant  in  error, 
"  It  is  not  possible,  under  these  facts,  that  he  can  be  made 
to  pay  that  money  to  her." 

Such  being  the  view  of  this  case  taken  by  tliis  court,  it 
is  unnecessary  to  consider  the  numerous  other  assignments 
of  error  in  the  motion  for  a  new  trial.  The  verdict  is  re- 
quired by  the  evidence,  and  the  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 


Singleton'  vs.  Southwestern  Railroad. 

1.  A  railroad  company  which  has  leased  its  road,  cars  and  en^e?* 
and  allows  the  lesHee  company  to  operate  the  same  in  the  name  of 
the  lesf^or  company,  is  liable  to  thinl  pernons  or  the  public  for  the 
carelesHnesB  and  neKlij<ence  of  the  lessee  company,  in  the  abflemv 
of  statutory  provision  to  the  contrary. 

2.  A  corporation  has  only  the  power  conferred  upon  it  by  ItschAiter. 
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Its  grants  of  powers  and  exemptions  are  always  to  be  strictly  con- 
strued, and  its  obligations  are  to  be  strictly  performed,  whether 
they  may  be  due  to  the  state  or  to  individuals.  A  railroad  corpo- 
ration cannot,  without  special  authority  ol  statute,  alienate  its 
franchise  or  property  acquired  under  the  right  of  eminent  domain, 
or  essential  to  the  performance  of  its  duty  to  the  public,  whether 
by  sale,  mortgage  or  lease. 

3.  The  original  obligation  of  a  railroad  company  to  the  public  cannot 
be  discharged,  except  by  legislative  enactment  consenting  to  and 
authorizing  the  lease,  with  an  exemption  granted  to  the  lessor  com- 
pany from  liability.  Legislative  consent  to  the  lease  is  not  alone 
sufficient.  There  must  be  a  release  from  the  obligations  of  the 
company  to  the  public. 

(a.)  In  this  case  the  lease  itself  expressly  provides  for  the  continu- 
ance of  the  organization  of  the  lessor  company.  One  of  the  con- 
ditions thereto  is  that  it  is  to  have  its  president,  board  of  directors, 
secretary  and  treasurer.  Its  corporate  powers  are  exercised  and 
enjoyed  under  its  original  charter  and  the  reservations  in  its  lease. 
It  was  sued  in  its  corporate  name,  and  in  that  name  appeared  and 
answered ;  it  is  recognized  under  the  laws  of  the  state  in  its  cor- 
porate capacity ;  it  pleads  and  is  impleaded  in  none  other ;  it  trans- 
acts its  business  through  its  officers  and  agents  as  the  Southwest- 
ern Railroad ;  it  so  dealt  with  the  plaintiff  in  regard  to  the  very 
ticket  which  he  bought ;  and  he  was  not  required  to  look  beyond 
the  ticket  which  conveyed  the  information  that  this  road  was  run 
as  railroads  generally  are,  by  a  chart-ered  company. 

(fe.)  This  case  differs  from  that  in  66  Ga.y  558,  which  arose  between 
a  non-resident  indi^^dual  lessee  and  a  servant,  on  account  of  an 
injury  done  by  a  fellow-servant. 

4.  Where  a  motion  for  new  trial  was  predicated  on  five  grounds,  and 
was  granted  on  one  alone,  thereby  overruling  the  other  four,  excep- 
tion being  taken  to  such  grant  of  a  new  trial  by  the  respondent  in 
the  motion,  and  no  cross-bill  of  exceptions  being  filed  by  the  mov- 
ant, so  as  to  secure  from  this  court  a  direct  decision  in  regard  to 
the  grounds  overruled,  as  provided  by  the  act  of  1880,  we  must 
deal  with  the  judgment  granting  the  new  trial  and  consider  it  just 
as  it  was  passed  upon  by  the  judge  below.* 

5.  While  the  damages  given  by  the  jury  in  this  case  may  be  high 
under  the  evidence,  they  are  not  so  excessive  as  to  warrant  the 
inference  of  partiality,  prejudice  or  corruption  on  the  part  of  the 
jury,  or  to  require  a  reversal  of  the  judgment  below. 

May  1. 1838. 

Railroads.     Corporations.     Leases.     Contracts.     Dam- 

«dee  69  Oa.,  678,  and  loot-note  thereto ;  also  Letchworlh  t?8.  Geo.  Kailroad.  Feb- 
ruary Term,  IBS-i. 
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ages.     Negligence.     Before  Judge  Simmons.    Talbot  Su- 
perior Court.     September  Term,  1882. 

In  addition  to  the  report  contained  in  the  decision,  it  is 
only  necessary  to  state  that  the  motion  for  new  trial  con- 
tained five  grounds.  The  order  granting  the  new  trial  was 
as  follows:  "Upon  hearing  and  considering  the  forego- 
ing motion,  it  is  ordered  by  the  court,  that  the  verdict  be 
set  aside  and  a  new  trial  granted,  on  the  ground  that  the 
jury  found  contrary  to  the  evidence  and  charge  of  the 
court  on  special  plea  which  is  the  second  plea." 

Blandford  &  Garrard,  for  plaintiff  in  error. 

W.  S.  Wallace  ;  Peabody  &  Brannon,  for  defendant 

Crawford,  Justice. 

This  was  an  action  on  the  case  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,  and  in  which  it 
was  alleged  that  he  purchased  a  ticket  from  said  defend- 
ant to  ride  upon  its  road  from  Howard  to  Geneva  and  re- 
turn ;  that  by  the  carelessness  of  the  said  defendant,  and 
the  negligence  of  its  agents  in  putting  him  olf  its  train, 
he  was  caused  to  break  his  leg  and  suffer  other  injuries  to 
his  great  damage,  amounting  to  twenty  thousand  dollars. 

The  defendant  pleaded  the  general  issue,  and  at  the 
trial  term  of  the  case  filed  a  special  plea  alleging  that,  be- 
fore and  at  the  time  of  the  accident,  the  road  and  cars 
had  been  leased  by  the  Southwestern  Railroad  Company 
to  the  Central  Railroad  &  Banking  Company  of  Georgia, 
and  that  the  same  were  at  that  time  being  operated  by 
the  latter,  and  not  by  the  former  company.  Upon  the  trial 
of  the  issues  formed,  the  jury  returned  a  verdict  for  the 
plaintiff,  assessing  his  damages  at.  six  thousand  dollars. 
The  defendant  moved  for  a  new  trial,  which  the  court 
granted  alone  upon  the  ground  that  the  jury  found  con- 
trary to  the  evidence  and  charge  on  the  special  plea.  Upon 
this  decision  the  plaintiff  below  assigned  error,  and  asks 
that  the  same  may  be  reviewed  and  reversed. 
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,  2,  3.  The  special  plea  and  the  evidenee  thereunder 
sent  the  question  whether  a  railroad  company  which' 
leased  H»  road,  cars  and  engines,  and  allowed  the 
^ee  company  to  operate  the  same  in  the  name  of  the 
or  company,  is  liable  to  third  persons  or  the  public  for 
carelessness  and  iiegli^rence  of  the  lessee  company. 
t  is  now  a  well  settled  principle  that  a  corporation,  be- 
the  creature  of  the  law,  has  only  the  powers  conferred 
m  it  by  its  charter,  and  that  all  others  not  necessarily 
)lied  therefrom  are  withheld.  Its  grants,  whether  of 
rers  or  exemptions,  are  always  to  be  strictly  construed, 
I  its  obligations  are  to  be  strictly  performed,  whether 
y  may  be  due  to  the  state  or  to  individuals.  It  seems 
)  to  be  well  settled  that  a  railroad  corporation,  and  it 
k'ith  such  that  we  are  dealing  in  this  case,  cannot,  with- 
special  authority  of  statute,  alienate  Its  franchise  or 
perty  acquired  under  the  right  of  eminent  domain,  or 
?ntial  to  the  performance  of  its  duty  to  the  public, 
ether  by  sale,  mortgage  or  lease.  101  U.  S,  71;  17 
w.,  aO;  21  How.,  441;  4  Biss.,  35;  10  Alien,  448. 
t  is  not  questioned  that  the  Southwestern  Railroat* 
npany,  if  it  had  been  operating  its  road,  would  have 
■n  liable  to  respond  to  the  plaintifT  in  error  for  anj 
nages  sustained  by  him  through  the  negligence  of  iti 
cers  or  agents.  If,  then,  it  would  be  so  liable  wher 
crated  by  itself,  does  a  lease  made  to  another  compan,^ 
'harge  it  under  the  law  from  such  liability  ? 

e  question  has  ever  beer 
f  the  Macon  and  AuguaU 
,  it  was  held :  "  Where  i 
companies  or  persons  t< 
cars  drawn  by  steam  ove: 
le  road,  and  to  which  th* 
t,  is  liable  for  any  injury 
rning  the  road  were  itsel 

round,  that  "  if  a  railroat: 
re  has  granted  this  fran 
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chise  permit  others  to  use  it,  the  company  is  responsible 
*to  the  public  for  the  negligence  of  such  persons." 

This,  then,  being  a  fixed  obligation  upon  a  railroad  cor- 
poration, is  there  any  way  by  which  it  may  allow  others  to 
exercise  its  franchise,  and  absolve  itself  from  such  obliga- 
tion ?  This  can  undoubtedly  be  done  by  the  consent  and 
authority  of  the  legislature  granted  to  that  end.  Pierce, 
in  his  works  on  American  Railroad  Law  244,  and  on  Sail- 
roads  283,  lays  down  the  rule  as  follows :  '*  The  company 
cannot  divest  itself  of  responsibility  for  the  torts  of  per- 
sons operating  its  road,  by  transferring  its  corporate  power? 
to  other  parties,  or  by  leasing  its  road  to  them,  in  the 
absence  of  special  statute  authority  and  exemption.  It 
cannot  by  its  own  act  absolve  itself  from  its  obligationis 
without  the  consent  of  the  legislature.  The  lessees  may. 
however,  also  be  responsible  for  the  injury." 

In  support  of  this  principle  he  cites  26  Vermont,  721, 
which  says  :  "  The  company  owning  a  railroad  will  be  liable 
for  the  acts  of  their  lessees  who  run  the  road.  As  to  the 
liability  of  the  defendants  for  the  acts  of  their  lessees,  who 
were  running  the  defendant's  road  under  a  long  lease,  we 
think  there  can  be  no  doubt.  Unless  we  can  hold  the 
defendants  thus  liable,  they  might  put  their  road  int-o  the 
hands  of  corporations  or  individuals  of  no  responsibility". 
It  was  upon  this  ground  that  the  English  courts  denied  the 
legality  of  one  road  leasing  itself  to  another  or  to  private 
persons,  and  the  consequent  loss  of  security  to  the  public 
without  the  consent  of  parliament.  *  *  *  The  public, 
can  only  look  to  that  corporation  to  whom  they  have  dele 
gated  this  portion  of  the  public  service.  Certainly  they 
are  not  bound  to  look  beyond  them,  although  they  doubt 
less  may  do  so."  See  also  17  How.,  89;  1  Simon  (N.  S.) 
650;  13  L  &  E.,  506;  17  Wallace,  445;  10  Gray  103;  2^ 
111,,  109;  4  Cushing  400;  5  Wallace  104, 

In  Railroad  Company  vs.  Brown,  17  Wallace,  450  and 
451,  the  opinion  of  Judge  Davis  is  as  follows:  **The 
second  assignment  of  error  denies  the  liability  of  the  cor 
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ration  for  anything  done  while  the  road  is  operated  by 
s  lessees  and  receiver. 

"  It  is  the  accepted  doctrine  in  this  country,  that  a 
ilroad  corporation  cannot  escape  the  perl'ormance  of  any 
ty  or  obligation  imposed  by  its  charter  or  the  general 
ivs  of  the  state,  by  a  voluntary  surrender  of  its  road  into 
e  bands  of  lessees.  The  operation  of  the  road  by  the 
saees  does  not  change  the  relations  of  the  original  com- 
iny  to  the  public,  •  •  •  •  for  the  servants  under 
ch  an  employment,  in  legal  contemplation,  are  as  much 
e  ser\-ants  of  the  company  as  of  the  leasees  and  receiver, 
part  from  this  view  of  the  subject,  the  ticket  on  which 
e  plaintiff  rode,  was  issued  in  the  name  of  the  Washing- 
n,  Georgetown  and  Alexandria  R.  R.  Company,  as  were 
i  the  tickets  sold  at  both  ends  of  the  route.  The  holder 
such  a  ticket  contracts  for  carriage  with  the  company, 
it  with  the  lessees  and  receiver.  Indeed,  there  is  noth- 
g  to  show  that  Catherine  Brown  knew  of  the  difficulties 
to  which  the  original  company  had  fallen,  nor  of  the 
irt  performed  by  the  lessees  and  receiver  in  operating 
e  road.  She  was  not  required  to  look  beyond  the  ticket, 
lich  conveyed  the  information  that  this  road  was  run 
ilroads  generally  are,  by  a  chartered  company.  Besidi 
e  company  having  permitted  the  lessees  and  receiver 
nduct  the  business  of  the  road  in  this  particular  as 
ere  were  no  change  of  jjossessiou,  is  not  in  a  position 
ise  any  question  as  to  its  liability  for  their  acts." 
But  it  is  said  that  the  Southwestern  Railroad  Compa 
,d  the  coitsent  of  the  legislature  to  lease  its  road,  a 
ving  entered  into  a  contract  with  the  Central  Railros 
er  that  consent,  it  is  absol' 
public  under  its  original  cha_ 
sustain  this  doctrine  ;  indee^' 
ifeiTed  to  are  relied  upon,  Tt 
aw  and  the  cases  cited  is  th; 
nly  be  discharged  by  a  legi' 
to  and  authorizing  the  leas< 


470  SUPREME  COURT  OF  GEORGIA. 

Singleton  vs.  Sonthwestern  Railroad. 

with  an  exemption  granted  to  the  lessor  company.  To 
this  effect  is  the  rule  laid  down  by  Redfield,  »upra^  and 
sustained  by  the  authorities  he  cites.  If  this  be  not  so,  it 
isT)ut  adding  a  new  grant  to  the  original  company,  with- 
out a  law  being  passed  to  that  effect.  That  the  obligation 
originally  existed,  '.s  not  denied,  and  an  examination  of 
the  act  authorizing  the  lease  to  be  made,  will  show  no  such 
exemption ;  and  without  it,  we  are  constrained  to  hold  that 
no  such  exists. 

"The  English  statute  of  8 and 9  Vict.  C.  20,  section  Sr 
says  Redfield,  Law  of  Railways,  616,  "  gives  special  per 
mission  to  one  company  to  contract  with  other  companie:^ 
for  the  right  of  passage  over  their  track.  But  an  agree- 
ment between  railway  companies,  without  the  authority 
of  the  legislature,  transferring  the  powers  of  one  company 
to  another,  is  against  good  policy,  and  a  court  of  equity 
will  not  lend  its  aid  to  carrv  such  contract  into  effect.  * 
*  *  It  seems  to  be  considered  by  the  English  courts 
that  one  railway  leasing  its  entire  use  to  another  company 
does  not  come  within  this  section  of  the  general  st^ftute, 
and  as  the  public  thereby  lose  the  security  of  the  first 
company  for  care  and  diligence  in  the  discharge  of  its 
public  duties,  the  contract,  unless  made  in  pursuance  of 
an  act  of  the  legislature,  is  illegal,  as  against  public  policy." 
He  further  says :  "  But  even  where  such  contracts  have 
been  made  by  permission  of  the  legislature,  it  has  been 
held,  in  this  country,  that  the  company  leasing  itself  does 
not  thereby  escape  all  responsibility  to  the  public.  But 
that  the  publitj  generally  may  still  look  to  fhe  original 
company  as  to  all  its  obligations  and  duties  which 
grow  out  of  its  relations  to  the  public,  and  are  created 
by  charter  and  the  general  laws  of  the  state,  and  are 
independent  of  contract  or  privity  between  the  party 
injured  and  the  railway." 

In  the  case  of  The  Ohio  and  Mississippi  Railroad  Com- 
pany v8.  Sidney  Dunbar  et  aL^  20  111.,  627,  the  court  say : 
"  It  will  be  observed  that  the  legislature  has  been  specific 
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the  enumeration  of  the  powers  granted ;  but  in  them  all 
nowhere  find  any,  either  expressly  or  impliedly,  giving 
B  power  to  lease  their  road  so  as  to  release  them  from 
bility."  So  we  say  of  the  present  case  ;  we  nowhere 
d  the  power  given  to  lease  this  road  so  as  to  release  it 
ni  liability ;  and  without  snch  a  release  expressly  granted 
necessarily  implied,  it  does  not  exist. 
We  are  not  unaware  of  the  fact  that  Maine  and  Louisiana 
ve  taken  a  different  view  from  that  which  we  hold  to  be 
>  correct  one ;  but  under  the  construction  which  this 
iirt  holds  should  be  given  t5  the  chartered  rights  and 
emptJona  of  corporations,  we  are  of  opinion  that  it  re- 
ires  not  only  the  consent,  but  a  release  by  the  legisla- 
re,  to  absolve  them  from  the  obligations  which  they  owe 
e  public.     This  was  not  done. 

Besides,  In  this  case  the  lease  itself  expressly  provides  for 
a  continuance  of  the  organization  of  the  Soutliwestern 
lilroad  Company.    One  of  the  conditions  thereto  is,  that  it 
to  have  its  president,  board  of  directors  and  ita  secretary 
d  treasurer.     Its  corporate  powers  are  exercised  and  en- 
red  under  its  original  charter,  and  the  reservations  set  out 
its  lease.     It  was  sued  in  its  corporate  name;  it  ap- 
ared  and  answered  in  that  name ;  it  is  recognized  unde 
e  laws  of  the  state  in  its  corporate  capacity ;  it  plead 
d  is  impleaded  by  none  other;  it  transacts  its  busines; 
rough  its  officers  and  agents,  as  the  Southwestern  Rail 
ad;  it  so  dealt  with  the  plaintifl' below  in  the  verj'  ticke 
lich  it  sold  him,  and,  in  the  language  of  Judge  Davis  i: 
was  not  required  to  look  beyom 
°d  the  information  that  this  roai 
erally  are,  by  a  chartered  ooni 
Southwestern  Railroad  Compan; 
I  responsible  to  the  public  for  th 
as  relates  to  the   public  under  it 
it  to  that  end  should  be  obtained 
road  conducted  in  the  name  am 
of  the  lessee  company. 
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But  it  is  said  that  the  case  of  Jones  vs.  The  Georgia 
Southern  Railroad  et  aZ.,  66  Ga,^  558,  rules  this  case  in 
favor  of  the  defendant  in  error.  We  do  not  so  understand  it. 
In  that  case,  there  were  two  questions  made  and  decided. 
One  was  that  the  leaving  a  copy  declaration  and  process 
with  a  depot  agent  was  not  sufficient  service  on  an  indi- 
vidual lessee  of  a  railroad,  even  though  the  lease  under 
which  he  operated  the  road  may  have  been  made  by  au- 
thority of  law.  The  other,  that  Jones,  the  plaintiff,  being 
the  track  hand  and  servant  of  the  individual  lessees,  and 
not  of  the  Georgia  Southern  Railroad,  the  latter  would  not 
be  bound  to  answer  in  damages  for  injuries  alleged  to  have 
been  caused  by  a  co-employ^,  likewise  in  the  service  of  the 
said  individual  lessees ;  and  especially  when  the  said  Jones 
didoio^showliimself  free  from  fault.  The  case  at  baris  widelv 
different,  in  that  it  arose,  not  between  the  lessee  company 
and  one  of  its  servants,  but  between  itself,  as  operated  bv 
the  lessee  company  in  its  name,  and  the  public,  in  the  ex- 
ercise of  one  of  its  most  important  franchises — the  tran? 
portation  of  passengers. 

4,  5.  It  is  insisted  by  the  defendant  in  error  that, 
although  the  grant  of  the  new  trial  was  put  by  the  judge 
below  upon  the  ground  which  we  have  been  considering, 
and  that  it  was  not  a  legal  ground,  yet  if  the  new  trial  was 
properly  granted  upon  any  of  the  grounds  taken,  that  his 
judgment  thereon  should  be  affirmed.  There  were  five 
grounds  upon  which  the  defendant  asked  the  court  to 
grant  a  new  trial ;  the  judgment  put  it  upon  one  specified 
ground,  and  that  alone,  thereby  overruling  it  on  the  other 
four.  That  ruling  so  made,  was  excepted  to,  brought  to 
this  court,  and  error  assigned  thereon.  No  cross-bill  of 
exceptions  was  taken  to  the  overruling  of  the  other  grounds, 
and  which  was  necessary  to  have  been  done  in  order  to  se 
cure  from  this  court  a  direct  decision  upon  the  questions 
therein  made,  as  provided  by  the  act  of  1880.  This  not 
having  been  done,  this  court  must  deal  with  the  judgment 
granting  the  new  trial,  and  consider  it  just  as  it  was  passed 
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\v  the  judge  below.  Under  that  sound  discretion  with 
ch  he  is  invested  by  law,  he  held  that  the  defendant 

not  entitled  to  a  new  trial,  except  upon  the  ground 
L  the  jury  found  contrary  to  the  evidence  and  chaise 
the  special  plea. 

laving  disposed  of  that  particular  ground,  we  think  it 
essary  only  to  notice  that  which  alleges  the  damages 
lid  to  be  excessive  and  unjust. 

Jpon  this,  we  say  that  section  3717  of  the  Code  declares 
he  presiding  judge  may  exercise  a  sound  discretion  in 
nting  or  refusing  new  trials  in  cases  where  the  verdicl 
y  be  decidedly  and  strongly  against  the  weight  of  evi- 
ice,  although  there  may  appear  to  be  some  slight  evi- 
ice  in  favor  of  the  finding."  And  again,  in  section  3718, 
i  declared  :  "  In  all  applications  for  new  trials  on  other 
unds  not  provided  for  in  this  Code,  the  presiding  judge 
st  exercise  a  sound  legal  discretion  in  granting  or  re- 
in;; the  same,  according  to  the  provisions  of  the  com- 
n  law  and  practice  of  the  courts."     It  has  been  so  long 
I  so  uniformly  held  that,  after  the  exercise  of  this  dis- 
tion  by  the  circuit  judge,  it  will  not  be  interfered  witi 
epf  where  it  has  been  abused,  that  it  is  scarcely  necei 
y  to  refer  to  it.     In  the  1st  Oa.,  610,  it  was  held  tha 
lis  court  will  not  grant  a  new  trial,  unless  some  prii 
le  of  law  has  been  clearly  violated,  or  where  there  : 
nifestly  no  evidence  to  sustain  the  verdict."     It  is  n< 
itended  in  this  case  that  there  is  no  evidence  to  suppoi 

verdict,  but  that  it  is  excessive  and  unjust.  In  th 
guage  of  McDonald  J-,  in  the  case  of  Brtjan  vs.  Act 
d..  27  Oa.,  91,   "  we  consider  the  damages  given   b 

jury  in  this  case  high,  under  the  evidence,  bnt  we  d 

consider  them  so  excessive  as  to  warrant  the  inferenc 
partiality,  prejudice,  or  corruption  on  the  part  of  th 
y  who  rendered  the  verdict."  And  in  the  same  sal 
icial  line,  we  quote  from  Benning,  J.,  in  the  case  ( 
'kinsv8.  Williams,  2Z  Ga..  22i.  He  says:  "The  com 
ow  did  not  think  the  damages  excessive.     And  th 
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court  trying  the  case  must  ever  receive  more  light  on  the 
question  of  excessive  damages  than  it  can  impart  to  any 
other  court.  The  damages  may  be  heavy,  but  there  is  not 
enough  disclosed  to  this  court  to  satisfy  it  that  they  are 
excessive.  The  boundaries  for  the  amount  of  damages  in 
cases  of  this  kind  are  anything  but  fixed." 

So  that,  upon  the  facts  and  the  law  of  this  case,  we  see 
no  legal  reason  upon  which  to  say  that  the  judge  below 
abused  his  discretion  in  overruling  the  defendant's  motion 
for  a  new  trial  on  this  ground,  and  we  conclude  this  opin- 
ion by  adding  that  which  McCay,  J.,  said  in  the  case  of 
Kelly  V8.  The  State,  49  Oa.j  16 : 

'^  The  real  question  in  this  case  is  whether  this  tribunal, 
a  court  of  law,  composed  of  three  men,  not  of  the  vicinage, 
shall  declare  the  verdict  of  a  jury,  chosen  by  law,  and  re- 
quired and  authorized  by  law  to  pass  on  the  facts,  not 
supported  by  the  evidence.  We  have  again  and  again  de- 
clared our  opinion  that  this  court  has  no  power  to  act  as  a 
court  of  appeal  from  the  verdict  of  a  jury.  Indeed,  it  is  only 
by  a  sort  of  fiction  that  we  have  jurisdiction  at  all  over  a 
verdict  of  the  jury  upon  the  facts.  The  constitution  ex- 
pressly declares  that  this  court  shall  have  no  original  ju- 
risdiction, but  shall  be  a  court  alone  for  the  trials  of  errors 
in  law  or  equity  from  the  superior  courts,  etc.  The  con- 
stitution gives  to  the  superior  court  the  right  to  grant  new 
trials  in  the  superior  court,  on  proper  and  legal  grounds,  and 
it  is  only  where  the  judge  of  the  superior  court  has,  in  grant- 
ing or  refusing  a  new  trial,  committed  an  error  of  law  that 
ttie  jurisdiction  of  the  Supreme  Court  arises." 

Judgment  reversed. 
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A  plea  of  former  recovery  in  thiH  case  was  properly  euslftined  by 
Ihf  court  below.  Every  fact  relied  upon  in  the  present  case  was 
wi'll  known  to  the  eomplainants  when  the  former  suit  was  IdbH- 
tnted,  and  might  and  could  have  been  pleaded  and  insisted  on  in 
that  suit. 

The  decree  allowing  a  redemption  of  the  land  upon  payment  of 
the  purchase  money,  was  authoriwd  by  the  prayer  to  that  efltft 
in  defendant's  answer,  which,  in  that  reaiiect,  was  pro|)erly  treated 
as  a  croBM-bill. 

)  Although  the  purchase  money  notes  had  been  transferred,  the 
defendant  in  the  bill  appears  to  have  been  bound  as  indorser  of 
them,  and  his  answer  stated  that  the  person  holding  them  was 
willing  to  become  a  party,  and  gave  the  crtmplainanitt  su<-h  infor' 
mntion  aa  would  have  enabled  them  to  bring  in  the  holder  of  the 
notes  and  protect  themselves  in  reH)>cct  to  him. 
)  Moreover,  the  exception  to  the  decree  is  general,  and  does  not 
set  up  a  specific  objection  to  that  portion  of  it  which  retjulred  the 
money  to  be  paid  to  defendant. 

April  IT,  1  ass 

Bea  adfudicata.  Decrees,  Vendor  and  Purchaser, 
rnner  recovery.  Before  Judge  Fain.  Catoosa  Superior 
)urt.     Auf^ust  Term,  1882, 

Oppar  L.  Allen  and  Lula  J.  Hijrhtower  (minor  childret 
Mrs.  Martha  J.  Allen,  deceased)  filed  their  bill,  by  nexi 
end,  against  B,  W.  Allen  and  J.  R.  Oraveiis.  allepn^,  ir 
ief,  aa  follows:  On  October  20th,  1877,  their  mothei 
ade  a  trust  deed  conveyiuft  to  defendant,  Allen,  in  trusi 
r  them,  certain  land  in  Catoosa  counly.  The  deed  con 
iwer  of  sale : 

,  J.  Allen,  hereby  clothe  the  said  B,  W 
with  full  power  to  sell  without  any  order 
rision  of  any  court,  such  jHirtionii  of  thi 
IS  he  may  <leem  to  the  interest  of  the  l>en 
d  to  reinvest  the  proceeds  of  such  sale) 
deem  advisable.  Said  proeeeils  of  sale! 
le  held  by  him,  said  B.  VV.  Allen,  to  am 
entionerl." 

some  three  thousand  dollars.     Cra 
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vens,  with  full  knowledge  of  the  trust,  entered  into  a  con- 
tract with  Allen,  the  trustee,  which  was  a  species  of  sale 
and  reinvestment  by  the  latter.     By  this  contract  Allen 
bought  from  Cravens  certain  other  land  at  the  price  of  six 
thousand  dollars,  and  in  part  payment  therefor,  as  trustee, 
conveyed  the  trust  property  to  Cravens,  estimating  it  at 
twenty-seven  hundred  and  fifty  dollars.     Allen  took  a  bond 
for  titles  for  the  land  purchased  by  him  as  trustee  for  com- 
plainants, but  gave  his  individual  notes  for  the  unpaid 
portion  of  the  purchase  money.     Complainants  claim  that 
they  are  entitled  to  a  deed  from  Cravens  for  so  much  of 
the  land  as  was  paid  for  with  their  trust  property,  untram- 
melled by  the  trade  between  Allen  in  his  individual  ca- 
pacity and  Cravens,  as  to  the  remainder  of  the  purchase. 
The  purchase  money  notes  of  Allen  being  unpaid,  Cra- 
vens has  brought  ejectment  for  the  land  against  complain- 
ants or  their  tenants.     The  bill  waives  discovery  and  prays 
that  the  ejectment  suit  be  enjoined;    that  Cravens  be 
decreed  to  make  to  them  a  deed  for  so  much  of  the  land 
as  was  paid  for  with  their  trust  property,  leaving  him  and 
Allen  to  settle  between  themselves  as  to  the  remainder; 
for  subpoena  and  general  relief. 

Cravens  pleaded  former  recovery,  and  also  answered  the 
bill.    The  record  of  the  case  pleaded  in  bar  showed  that 
the  same  complainants  had  filed  a  former  bill  against 
Cravens  and  one  Fuqua.     In  it  they  alleged  substantially 
tlie  same  facts  set  out  above,  and  also  that  their  trust  prop- 
ertv  was  worth  about  three  thousand  dollars,  while  that 
purchased  of  Cravens  by  Allen  was  not  worth  any  more, 
if  as  much ;  that  the  gross  disproportion  in  prices  set  upon 
the  property  in  the  trade  was  itself  an  evidence  of  fraud, 
and  there  was  also  positive  fraud ;  that  the  contract  was 
void,  being  a  private  barter  of  the  trust  property  and  an 
eifort  to  create  a  lien  on  the  trust  estate,  wfiich  was  not 
permitted  by  the  deed  and  was  contrary  to  law ;  that  Allen 
was  insolvent,  and  the  place  purchased  by  him  would  not 
bring  enough  to  pay  Cravens  the  balance  of  his  purchase 
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)ney ;  that  Cravens  had  made  some  kind  of  trade  with 
e  Fuqua  for  the  purpose  of  selling  to  the  latter  the  trust 
operty  acquired  from  Allen,  all  parties  having  notice  of 
;  trust.     The  prayer  was  that  the  sale  by  Allen,  trustee, 
Cravens  be  set  aside,  and  the  deed  made  in  pursuance 
?reof  be  cancelled  as  a  cloud  on  the  title ;  that,  if  this 
aid  not  be  done,  Cravens  should  be  held  liable  for  the 
lue  of  the  trust  property ;  that  the  trust  funds  should  be 
lowed  into  the  hands  of  Fuqua,  and  a  lien  be  declared 
the  land  sold  by  Cravens  to  Allen  and  on  the  indebt- 
ness  of  Fuqua;  that,  Fuqua_  and  Cravens  should   not 
ipose  of  the  land  or  purchase  money  notes  or  make  fur- 
fur payments  between  themselves ;  and  for  subpoena  and 
neral  relief.     The  only  part  of  Cravens'  answer  to  this 
II  which  is  material   here  is,  that  he  stated  therein  that 
e  of  Allen's  purchase  money  notes  had  been  negotiated, 
fore  the  filing  of  the  bill,  to  a  purchaser  for  value  and 
thout  notice,  who  owned  them  at  the  date  of  the  answer. 
On  the  trial  of  that  case,  the  jury  found  the  following 
rdict:    "We,  the  jury,   find  for  the  defendant;"  an' 
cree  for  costs  was  entered  against  the  plaintiffs.     S 
iH  the  suit  pleaded  in  bar  of  the  present  case. 
The  answer  of  Cravens  to  the  present  bill  alleged  i 
e  purchase  money  notes  of  Allen   were  still  due 
ipaid,  and  that  the  party  holding  them  was  willin 
me  in  as  a  party  to  this  bill  and  have  his  rights  a' 
i^ated.     Defendant  prayed  a  decree  requiring  compl 

'     '    -L-  1--1--   -  of  the  purchase  money  with 

efault  thereof  "  that  all  the  ri 
f  have  in  the  said  land  purchj 
lut  in  complainant's  bill,eithE 
:  barred  and  foreclosed." 
p  was  submitted  to  the  chanct 
reed  that  the  former  suit  w 
id  that  defendant.  Cravens,  shi 
and  their  tenants  the  land 
■en  brought,  unless  complain; 
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should  pay  to  him  the  balance  of  the  purchase  money  within 
a  specified  time ;  in  which  event,  Cravens  should  make  titles 
to  them.   Complainants  excepted,  and  make  two  questions : 

(1.)  Was  the  former  a  bar  to  the  present  suit? 

(2.)  Was  the  latter  portion  of  the  decree  correct? 

J.  H.  Anderson  ;  E.  D.  Graham  ;  McCctchen  &  Shi - 
MATE,  for  plaintiffs  in  error,  cited  Freeman  on  Judg- 
ments, §252,  253 ;  Herman  on  Estoppel,  §§75,  80-9 ;  6  Ca., 
495,  589;  7  Id.,  434,  437;  19  /rf.,  413;  56  M,  520,649; 
2  Kelly,  413;  65  Ga,,  638;  61  7rf.,  662;  48  M,  554;  51 
M,  180;  46  Id.,  282;  53  Id.,  257;  54  Id.,  212,  690;  60 
Id.,  29;  10  Id.,  429;  2  Kellt/,  383;  Code,  §§2329,2337; 
Story's  Eq.  Jur.,  1257;  Perry  on  Trusts,  467. 

R.  J.  McCamy,  for  defendants,  cited  5  Wallace,  566;  4 
Otto,  351,  364-6;  1  Kelly,  136;  2  /rf.,  325,  275;  Code, 
§3577  and  citations  ;  65  Ga.,  283 ;  55  Id.,  228 ;  63  Id.,  537; 
40  Id.,  493,  67 ;  34  Id.,  47,  499 ;  62  Id.,  598  ;  63  Id.  224; 
66  Id.,  545 ;  43  Id.,  564 ;  4  Id.,  569;  45  Id.,  100;  43  Id.. 
564;  66  Id.,  545;  Freeman  on  Judgments,  §159;  Bigelow 
on  Estoppels,  154,  note  1 ;  2  Bos.  &  P.,  71 ;  Herman  on 
Estoppel,  §§77,  81,  84,  90;  2  Ga.,  383. 

Hall,  Justice. 

1.  The  plea  of  former  recovery,  set  up  in  this  case,  was 
properly  sustained  by  the  court  below.  Every  fact  relied 
upon  in  the  present  case  was  well  known  to  the  complain- 
ants when  the  former  suit  was  instituted,  and  might  and 
could  have  been  pleaded  and  insisted  upon  in  that  suit 
In  Smith  vs.  Ilomsby,  decided  at  this  term  of  the  court, 
all  the  questions  made  in  this  case  were  fully  considered, 
and  the  authorities  bearing  upon  them  carefully  collated 
and  examined.  There  as  here,  the  facts  were  known,  and 
we  held  that,  if  relied  upon  for  one  purpose,  though  mis- 
pleaded  or  not  set  up  at  all,  and  the  party  failed  to  make 
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proper  legal  use  of  them,  he  was  nevertheless  bound  by 
le  decree  rendered  in  the  former  ease. 
2,  The  decree  rendered  in  this  case,  allowing  the  de- 
tiidants  to  redeem   the  land,  upon  payment  of  the  pur- 
liase  money,  was  authorized  by  the  prayer  to  that  effect 
>und  in  defendant's  answer,  which  in  that  respect  was 
nubtlesis  treated  by  the  chancellor  as  a  cross-bill,  and  we 
link  properly  so.     It  is  true  that  the  notes  for  the  pur- 
liase  money  had  been  transferred  to  and  were  then  held 
y  another  person,  who  was  no  party  to  the  suit,  though 
lie  answer  distinctly  states  that  he  was  willing  to  become 
party,  and  the  decree  directs  the  payment  to  be  made  to 
he  defendant  who,  it  appears,  was  bound   as  indorser  of 
he  notes.     If  it  was  the  purpose  of  the  complainants  to 
Income  the  owners  of  tliis  land,  and  they  were  ready  and 
I'illing  to  comply  with  the  terms  of  the  purchase,  they 
ould   easily  have  protected  themselves   by  making  the 
lolder  of  the  same  a  party  to  the  suit.     Though  apprised 
n  ample  time,  of  his  interest  in  the  matter,  they  neither 
ought  to  make  him  a  party  nor  do  they  appear  at  or  bt 
he  hearing  to  have  taken  step?>  for  their  protection  in 
espect,  nor  did  they  then  make  and  insist  upon  an> 
ection  to  this  feature  and  purpose  of  the  answer.     I 
low,  their  bill  of  exceptions  sets  up  no  specific  objec 
o  this  portion  of  the  decree.     The  exception  to  the  dt 
s  general  and  goes  to  its  entirety.     If  they  have  suff 
jy  its  terms,  their  loss  is  attributable  to  their  own  net; 
md  they  must  abide  the  consequences.     It  is  quite  a 
•ent  that,  if  a  wish  had  been  intimated,  upon  their 
hat  they  should  pay  to  the  holder  of  the  notes,  it  w 
!  of  the  defendant,  whose  an 
I  of  all  needed  information 
and  also  informed  them   o 
larty,  if  they  chose  to  make 
)wer  of  the  defendant  to  do 
I  complainants,  there  was  n< 
to  their  doing  so. 
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Temples  vs.  Temples  et  al. 

[This  case  was  argued  at  the  last  term,  and  the  decision  reserved.] 

Where  two  parties  exchanged  tracts  of  land,  and  each  took  possessidn 
of  the  tract  received  by  him,  the  fact  that  some  three  months 
thereafter,  but  before  deeds  were  passed,  one  of  the  parties  to  such 
exchange  received  notice  that  his  vendor  had  previously  sold  a 
portion  of  the  exchanged  land  by  parol  and  had  received  payment 
therefor,  would  not  affect  his  title,  nor  would  equity  set  aside  audi 
exchange  or  prevent  its  consummation  by  the  passing  of  deeds. 

(a.)  After  a  purchaser  of  land  has  paid  therefor  and  taken  possession 
thereof,  he  has  a  perfect  equity  on  which  he  could  base  an  action 
of  ejectment  or  defend  against  one,  although  no  deed  may  have 
been  executed,  and  equity  will  not  subject  land  so  purchased  U> 
the  claim  of  one  who  holds  an  older  equity  of  which  no  notice  was 
given  until  after  the  purchaser  had  bought  and  taken  possession. 

February  18,  1883. 

Title.    Equity.     Notice.     Before  Judge  Pottle.    Hart 
Superior  Court.     March  Term,  1882. 

Reported  in  the  decision. 

John  P.  Shannon  ;  F.  B.  Hodges,  for  plaintiff  in  error. 

J.  H.  Skelton  ;  A.  G.  McCurry  ;  S.  Reese,  for  defend- 
ants. 

Hall,  Justice. 

The  defendants,  M,  D.  C.  Temples  and  Matthews,  ex- 
changed lands  with  each  other,  the  former  giving  to  the 
latter  seventeen  acres  of  land  for  fifty  acres.  Immediately 
upon  this  exchange,  each  took  possession  of  the  land  he 
acquired  from  the  other.  The  complainant  had  purchased 
and  paid  for  five  acres  of  the  seventeen  exchanged  by 
Temples  with  Matthews,  prior  to  said  exchange,  but  was 
never  in  possession  of  any  portion  of  it,  and  had  no  con- 
veyance thereto.  The  transaction  between  him  and  Tein 
pies  was  verbal  only.     Some  three  months  after  Matthews 
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went  into  possession,  but  before  he  received  any  convey- 
ance from  Temples,  or  Temples  had  received  a  conveyance 
from  him,  the  complainant  notified  Matthews  of  his  claim 
to  this  five  acres,  a  part  of  the  tract  he  had  obtained  from 
Temples,  insisting  that  he  should  not  consummate  the 
contract  by  receiving  a  deed  to  the  land  from  Temples, 
and  that  he  should  make  no  deed  to  Temples  for  the  fifty 
acres  thus  exchanged  with  him.  He  refusing  to  comply 
with  this  demand,  the  complainant  brought  this  bill  to 
compel  a  specific  execution  of  his  contract  with  Temples 
for  the  five  acres  of  land  which  he  had  bought  and  paid 
for ;  he  insisted  that  the  notice  to  Matthews,  before  the 
making  of  the  conveyance  to  him  by  Temples,  of  his 
equity  to  the  land  in  question,  entitled  him  to  the  relief 
prayed  as  to  said  five  acres  of  land. 

On  the  trial,  the  court  charged  the  jury,  "that  if  Matthews 
and  Temples  exchanged  lands,  and  Matthews  took  posses- 
sion of  the  seventeen  acres  and  Temples  took  possession  of 
the  fifty  acres,  and  at  the  time  of  the  exchange  and  transfer  of 
the  two  possessions,  Matthews  had  no  notice  of  the  claim  of 
complainant  to  the  seventeen  acres,  under  his  contract 
with  Temples,  his  title  is  good,  although  he  might  have 
known  of  the  equities 'between  complainant  and  Temples 
at  the  time  he  took  the  deed ;  that  an  innocent  purchaser 
for  value,  without  notice  of  an  equity,  takes  free  from  the 
equity ;  but  that  if  Matthews  had  notice  of  complainant's 
claim  before  or  at  the  time  of  his  verbal  purchase  and  the 
exchange  of  the  possessions  of  the  two  parcels  of  land,  thei\ 
he  acquired  no  title  to  the  seventeen  acres,  and  his  present 
possession  was  that  of  Temples,  as  to  this  complainant." 

His  honor  refused,  at  the  request  of  complainant's  solic- 
itors, to  charge  that,  if  Matthews  had  notice  of  complain- 
ant's claim  before  he  had  completed  his  trade  or  swap 
with  Temples,  then  he  took  his  deed  subject  to  complain- 
ant's claim,  and  also  refused  a  further  request  to  charge 
that,  if  Matthews  had  notice  of  complainant's  claim  on  the 
land  in  dispute  before  he  parted  with  the  title  to  his  land 
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to  defendant  Temples,  he  cannot  set  up  his  title  as  a  de- 
fence against  complainant's  claim. 

The  jury  found  for  the  defendants,  and  the  complainaat 
made  a  motion  for  a  new  trial,  setting  forth,  among  other 
grounds,  the  foregoing  charge  and  refusals  to  charge.  The 
motion  was  refused,  and  these  grounds  alone  were  insisted 
upon  here  for  a  reversal  of  the  judgment. 

The  charge,  as  given,  states  the  law  correctly,  and  is 
directly  applicable  to  the  facts  in  evidence  ;  if  this  notice 
had  been  given  to  Matthews  before  he  took  possession  of 
the  land  he  got  from  Temples  by  the  exchange,  and  be- 
fore Temples  went  into  possession  of  the  land  he  got  from 
Matthews,  then  the  requests  of  complainant  would  have 
been  proper  and  the  charge  of  the  judge  would  have  been 
erroneous.  It  would  be  difficult,  if  not  impossible,  to  find 
a  case  where  the  entire  purchase  money  had  been  paid 
and  possession  had  been  taken  before  the  notice  was  given, 
in  which  the  purchase  would  not  be  deemed  bona  fide- 
See  29  Oa,^  485.  None  of  the  cases  cited  by  the  plaintiff 
in  error  go  to  this  extent.  Take  as  an  instance  that  cited 
from  7  Johns.  Ch.,  67,  where  it  is  said  that  the  "  payments 
were  made,  not  only  after  the  pendency  of  the  suit,  which 
was  notice  in  law,  but  after  actual  notice  of  the  plaintiff's 
claim  must  be  taken  to  have  been  received.  They  were  there- 
fore payments  made  by  the  defendant  in  his  own  wrong, 
and  his  character  of  purchaser  will  not  protect  him.  A 
plea  of  a  purchase  for  a  valuable  consideration,  without 
notice,  must  be  with  the  money  actually  paid ;  or  else,  ac- 
cording to  Lord  Hardwicke,  you  are  not  hurt.  The  aver- 
ment must  be,  not  only  that  the  purchaser  had  not  notice 
at  or  before  the  time  of  the  execution  of  the  deed,  but 
that  the  purchase  money  was  paid  before  notice.  There 
must  not  only  be  a  denial  of  notice  before  the  piirchase, 
but  a  denial  of  notice  before  the  payment  of  the  money." 

"A  purchaser  honafide^  without  notice  of  any  defect  in  his 
title  at  the  time  of  the  purchase,  may  lawfully  buy  in  a 
statute  or  mortgage,  or  any  other  incumbrance,  and  if  he 
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can  defend  himself  at  law  by  any  such  incumbrances 
bought  in,  his  adversary  shall  never  be  aided  in  a  court  of 
equity,  by  setting  aside  such  incumbrances:  for  equity 
will  not  disarm  a  purchaser,  but  assist  him ;  and  precedents 
of  this  nature  are  very  ancient  and  numerous,  viz:  where 
the  court  has  refused  to  give  any  assistance  against  a  pur- 
chaser, either  to  an  heir,  or  to  a  widow,  or  to  the  father- 
less, or  to  creditors,  or  even  to  one  purchaser  against  an- 
other. 

*^  The  maxims  of  the  common  law  which  refer  to  de- 
scents, discontinuances,  non-claims,  and  to  collateral  war- 
ranties, are  only  the  wise  arts  and  inventions  of  the  law 
to  protect  the  possession  and  strengthen  the  rights  of  pur- 
chasers." 18  Viner's  Ab.,  112.  Nor  is  our  own  law  less 
mrndful  of  this  high  duty  to  innocent  purchasers,  or  less 
solicitous  and  careful  about  the  protection  it  affords  them. 
Code,  §§2640,  3092,3119,  and  the  many  cases  referred  to 
under  each  of  these  sections. 

Matthews,  by  reason  of  his  purchase  and  possession,  and 
the  payment  in  full  of  the  consideration,  could  have  de- 
fended himself  against  an  action  of  ejectment,  brought  by 
the  party  holding  this  naked  legal  title.  3  Ga..  5  ;  10  /J.j 
190-1 ;  21  /*.,  150;  25  76.,  648.  And  he  might  also  have 
maintained  the  same  action  against  any  one  disturbing  his 
possession,  notwithstanding  the  fact  that  this  legal  title 
was  outstanding  in  another.  54  6a.^  192 ;  57  /J.,  416 ;  55 
/i.,  81.  His  equity  to  the  title  and  to  have  a  conveyance 
of  the  same  was  perfect,  and  entitled  him  to  a  decree  vest- 
ing the  title  in  him;  although  his  contract  existed  only  in 
parol,  full  payment  alone,  accepted  by  the  vendor,  or  par- 
tial payment  accompanied  with  possession  (Code,  §3187), 
would  be  suflScient  for  that  purpose. 

In  this  case,  there  is  full  payment  accompanied  by  pos- 
session, for  about  three  months  before  any  notice  what- 
ever was  given  of  the  equity  set  up  by  the  complainant  to 
a  part  of  the  land. 
Judgment  affirmed. 
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Felker  vs.  Crane,  Boylston  &  Company. 

The  only  effect  that  the  legislation  of  congress  has  upon  the  title  to 
property  reserved  as  a  homestead,  is  to  prevent  its  passing  to  the 
assignee  in  bankruptcy,  and  thus  to  withdraw  it  £rom  the  jarisdi^ 
tion  of  the  bankrupt  court,  leaving  it  where  it  was  before  the  pro- 
ceedings in  bankruptcy  were  commenced,  and  depriving  that  coort 
of  the  power  of  administering  it  as  a  part  of  the  estate  of  the  bank- 
rupt. The  title  does  not  vest  for  the  use  of  his  family  until  the 
state  law  has  been  complied  with.  Therefore,  an  exemption  in 
bankruptcy  is  subject  to  a  debt  contracted  by  the  debtor  after  his 
discharge. 

(a.)  In  the  case  in  65  Ga.,  624,  the  levy  was  made  for  a  debt  con- 
tracted since  the  passage  of  the  homestead  act,  but  which  existed 
before  the  commencement  of  the  bankruptcy  proceedings. 
March  13,  1888. 

Bankruptcy.  Homestead.  Liens.  Debtor  and  Creditor. 
Before  Judge  Erwin.  Walton  Superior  Court.  August 
Term,  1882. 

In  1875  Felker  was  adjudged  a  bankrupt,  and  was  dis- 
charged in  1876.  His  assignee  set  apart  to  him  certain 
land  as  an  exemption,  and  the  same  was  allowed  by  the 
court.  No  proceedings  were  taken  to  have  a  homestead 
set  apart  by  the  ordinary.  In  1881,  the  firm  of  Felker  4 
Company  gave  certain  notes,  and  on  failing  to  pay  them 
they  were  reduced  to  judgment,  and  a  levy  was  made  on 
the  land  set  apart  as  an  exemption  by  the  bankrupt  court. 
Felker  claimed  it  on  behalf  of  his  wife  and  children. 

The  case  was  submitted  to  the  court  without  a  jury.  He 
held  the  property  subject,  and  the  claimant  excepted. 

John  W.  Arnold;  H.  D.  McDaniel,  for  plaintiff  in 
error. 

William  J.  Ray,  for  defendants. 

Hall,  Justice. 

Is  a  homestead,  allowed  by  the  laws  of  this  state  to  the 
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ad  of  the  family,  snd  recognized  by  the  bankrupt  laws 
congress,  which  has  been  set  apart  by  the  district  court 
the  United  States  to  one  adjudged  a  bankrupt,  liable 
a  debt  he  has  contracted  after  hia  final  discharge,  where 
t  has  failed  to  have  it  assigned  by  the  proper  state  courts, 
the  manner  preacribed  by  the  constitution  and  laws  of 
e  state? 

The  only  effect  that  the  legislation  of  congress  has  upon 
e  title  to  the  property  reserved  as  a  homestead,  is  to 
event  it  from  passing  to  the  assignee  in  bankruptcy,  and 
us  to  withdraw  it  from  the  jurisdiction  of  the  bankrupt 
urt,  leaving  it  where  it  was  before  the  proceedin{;s  in 
inkmptcy  were  commenced.  This  tribunal  is  deprived 
ereby  of  the  power  of  administering  it  as  a  part  of  the 
tate  of  the  bankrupt.  In  re  Bass,  3  Woods'  R.,382,  per 
radley,  Circuit  Justice.  So  in  Bush  vs.  Lester^  55  Oa., 
■1,  the  same  principle  is  announced  in  this  clear  and  ex- 
icit  language:  "The  assignee  acquires  no  title,  and  im- 
irtB  none  to  the  bankrupt.  He  admeasures,  or  values, 
id  allows  the  bankrupt  to  retain.  The  latter  has  pre- 
*ely  the  same  title  after  his  exempt  property  has  been 
t  apart  as  he  had  to  it  before."  Farmer  vs.  Taylor  et  at. 
inounces  the  same  principle,  and  deduces  therefrom  the 
inclusion  that  "land  set  apart  to  the  bankrupt  by  hi8 
signee  as  exempt,  does  not  vest  in  his  wife  or  family, 
iless  the  local  law  is  complied  with  in  respect  to  platting 
and  recording  the  plat  in  the  proper  office  of  tlie  county. 
Iiis  may  be  done  before  or  after  the  prot'eeding  in  bank- 
iptcy ;  but  until  done,  the  bankrupt  may  convey,  free 
om  any  claim  by  hia  wife  or  children."  56  Oa.,  559 ; 
r  lb.,  349 ;  59  lb.,  763. 

Nor  does  Hosa  va.  Worshajn,  65  Oa.,  624,  contain, 
;  was  supposed  by  counsel  for  plaintiff  in  error,  anything 
.  variance  with  the  foregoing  cases,  or  any  modifica- 
on  of  the  principle  they  announce.  There  the  exe- 
ition  that  was  levied  issued  from  a  judgment  on  a 
?bt  created  since  the  passage  of  the  homestead  act  to 
irry  into  effect  the  provisions  of  the  constitution  of  1868, 
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but  which  existed  before  and  at  the  time  of  the  commence- 
ment of  the  proceedings  in  bankruptcy.  The  land  was  set 
apart  as  an  exemption,  and  the  levy  was  then  made  and 
the  claim  interposed  by  the  bankrupt,  in  his  own  rights 
and  not  on  behalf  of  his  wife  and  children.  Under  the 
circumstances,  this  court  held  that  it  was  not  subject  to 
the  execution,  and  that  a  resort  to  the  state  courts  was  not 
necessary  to  a  consummation  of  the  exemption  in  favor  of 
the  claimant.  Crawford,  J.,  delivering  the  opinion  of  the 
court,  is  careful  to  guard  against  any  such  misapprehen- 
sion as  has  happened  in  the  present  case.  He  says :  "Nor 
are  we  to  be  understood  as  deciding  any  question  beside 
that  made  by  the  record,  which,  is,  that  when  an  exemp- 
tion is  granted  by  the  judge  or  by  the  register  in  bank- 
ruptcy, that  the  same  is  no  more  subject  to  levy  and  sale 
than  if  it  had  been  set  apart  by  the  ordinary  having  juris- 
diction thereof.  What  title  he  takes,  or  what  interest 
therein,  if  any,  his  wile  and  children  may  have,  is  not  in 
this  case,  and  is,  therefore,  not  decided."  It  had,  on  divers 
occasions  before  then,  been  decided,  if  not  in  express  terms, 
at  least  by  implication,  that  they  took  no  interest  which 
could  be  recognized  by  the  courts,  until  the  homestead  had 
been  set  apart  for  their  benefit,  under  the  laws  of  the 
state. 
Judgment  affirmed. 


Lewis  et  al,  vs.  Board  op  Commissioners  of  Roads  and 

Revenues  of  Gordon  County. 

1 .  Where  a  case  was  referred  to  an  auditor,  who  reported  thereon  in 
favor  of  the  plaintiff,  the  report  was  accepted  by  the  court,  and 
opportunity  given  to  all  parties  to  except,  if  they  failed  to  do  so 
within  the  time  prescribed  by  the  order,  or  having  excepted  there 
was  a  finding  against  them,  the  judgment  should  have  been  entered 
in  favor  of  the  plaintiff  upon  the  report. 

(a.)  Two  fi.  fas.  were  issued  against  a  county  treasurer  and  his  sure- 
ties, for  his  default  in  paying  over  taxes.  The  treasurer  and  his 
sureties  separately  filed  affidavits  of  illegality  to  each  of  these jS. 
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fn$.,  and  the  cftwa  were  returned  to  the  superior  cnurt.  The  affi- 
davils  of  the  principal  and  miretieH  were  attached  to  the  fi,  /an. 
to  which  they  were  respei'tively  applicable ;  and  the  two  canes 
were  entered  on  tlie  diH^ktt.  Both  ca.^ect  ajiiiinst  priiii-ipnl  and 
referred  to  an  auilitor,  to  take  the  account  between 
and  the  county.  A  report  wait  made  in  each,  tinding 
due  on  each  respectively;  and  leave  wai4  ^iven  to  ex- 
cept tlierL-to.  The  principal  alone  excepted,  and  hi»  exceptions 
were  disallowed : 

-Irld,  thai  the  sureties  were  partiei*  to  this  proceeilin^,  and  were  bound 
as  to  the  amountH  »o  found.  A  Hiiit  ailmitH  of  various  defences  by 
all  or  each  of  the  defendants,  but  each  separate  defence  does  not 
make  a  new  and  di-itinet  suit. 

Ii.)  It  makes  no  difference  that  the  sureties  did  not  apiH-ar  before 
the  anditor  or  except  to  his  report,  if  they  had  an  opportunity  of 

'.  Where  the  bond  of  a  county  treasurer  was  abnohite  on  its  face,  and 
it  did  not  appear,  either  from  it  or  any  other  writing  prior  or  con- 
temporaneous therewith,  that  it  was  left  with  the  onlinary  on  con- 
dition, after  breach  of  the  bond  by  the  principal,  the  Huretiea  could 
not  set  up  by  way  of  defence,  and  entablish  by  parol,  that  wheD 
they  signedthe  bond  and  left  it  in  the  hands  of  theofhcer  authorised 
to  receive  it,  they  stated  to  him  that  they  were  not  to  be  bound 
until  other  sureties,  whom  they  named,  had  also  signed.  And  chi^- 
cially  is  this  the  cane  where  weveral  years  cta{ised,  during  which 
the  nuretieti  failed  to  inform  themselves,  or  even  make  inquiry  an 
to  whether  such  condition  had  bean  performed,  and  where,  In  con- 
8«quence  of  the  bond  thus  made,  their  principal  received  liiit  cora- 
■nintiion  as  county  treasurer,  and  received  the  public  revenue  for 
which  he  failed  and  refused  to  account. 

..  Section  2093  of  the  Code,  which  provides  that  possession  of  a  deed 
by  tlie  grantee  is  presumptive  proof  of  its  delivery,  which  may  be 
rebutteil,  must  be  construed  with  other  wctions  in  purl  mntfria; 
and  so  construed,  it  was  the  purpose  of  the  Code  to  relax  the  olil 
iTommon  law  rule  which  made  poHseBNion  of  a  deed  conclusive  evi- 
dence of  delivety,  so  as  to  reach  the  case  of  a  parly  whose  con- 
duct is  purposely  fraudulent  or  will  effect  an  unjust  result. 

I.  Itin  the  duty  of  the  governor  to  take  the  bond  of  a  county  treas- 
urer, administer  the  oath  of  office,  and  thereupon  deliver  iii«  com- 
mission to  him.  Not  being  able  In  attend  to  these  details  in  per- 
son, he  may  by  hia  dedimiit  poUslnlem  devolve  this  duty  upon  one 
of  the  officers  of  the  state  authorized  to  administer  oath^.  The 
power  of  such  officer  is  specified  and  limited  ;  and  inasiinich  as  it 
grows  out  of  the  laws  of  the  state,  the  sureties  signing  the  bond 
are  conclusively  presumed  to  know  its  extent.  The  law  enters 
into  and  becomes  a  part  of  Hucli  contract  as  efTcctually  as  if  set 
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out  therein.  The  consent  of  an  officer  acting  under  such  d^dimv* 
potestatem  to  stipulations  beyond  this  grant  of  power,  would  be  in 
excess  of  his  authority  and  void. 

5.  To  permit  these  sureties — after  the  bond  has  been  executed  and 
returned,  and  the  commission  issued  to  their  principal,  who  ha* 
acted  under  it,  and  received  and  failed  to  account  for  the  public 
revenue — to  set  up,  as  a  defence  to  a  proceeding  founded  on  such 
default,  that  they  stated  to  the  ordinary  who  took  the  bond  that 
they  would  not  be  liable  till  certain  others  signed  it,  would  be  to 
allow  them  to  take  advantage  of  their  own  wrong.  They  are  eif*- 
topped  from  so  doing. 

(a.)  It  is  not  claimed  that  the  alleged  co^iditional  execution  of  the 
bond  was  ever  made  known  to  the  governor ;  nor  will  we  presume 
that  he  would  have  illegally  approved  such  an  arrangement,  had 
he  known  it. 

April  10.  1883. 

Auditors.  Parties.  Res  adjudi<Mta.  Practice  in  Su- 
perior Court.  Bonds.  Officers.  Contracts.  Principal 
and  Surety.  Estoppel.  Before  Judge  Branham.  Gor- 
don Superior  Court.     August  Term,  1882. 

To  the  report  contained  in  the  decision  it  is  necessary  to 
add  only  the  following:  One  ground  of  the  affidavit  of 
illegality  filed  by  the  sureties  to  one  of  the  executions  was 
as  follows : 

"  That  at  the  time  the  pretended  bond  of  J.  H.  Arthur 
was  signed  by  them,  and  before  it  was  left  with  D.  W. 
Neal,  the  ordinary  of  said  county,  they  distinctly  notified 
said  ordinary  that  they  had  signed  the  same  on  the  condi- 
tion and  understanding  that  the  bond  was  not  to  be  then 
delivered  or  considered  or  accepted  by  him  as  the  bond  of 
said  Arthur,  until  Joseph  J.  Printup  and  W.  J.  Fuller  also 
signed  said  bond  as  co-sureties  vnth  deponents  of  the  said 
Arthur;  and  the  instrument  was  left  with  the  said  Neal, 
that  said  co-sureties  might  sign  the  same,  and  said  ordinary 
was  so  notified,  and  directed  not  to  accept  the  said  instru- 
ment as  a  bond,  or  consider  it  binding  on  deponents  till 
this  was  done.  This  condition  was  never  complied  with, 
and  the  instrument  sued  on  was  never  delivered  as  their 
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lx)nd,  and  they  never  have  at  any  time  waived  the  condi- 
tion insisted  on  at  the  time,  as  above  set  out." 

The  affidavit  filed  to  the  other  execution  contained  sub- 
stantially the  same  jj^round.  The  defendants  offered  parol 
testimony  in  support  of  this  ground,  and  the  following 
colloquy  between  the  counsel  and  the  court  occurred: 

The  Court. — **Now,  gentlemen,  you  propose  to  prove  by  these 
witnesses,  the  defendants  and  E.  D.  Hudginn,  as  I  understand,  that 
when  the  bond  was  made,  sometime  in  the  early  part  of  1873,  accord- 
ing to  the  date  of  the  bond, — with  the  explanation  of  the  ordinary,  the 
fourth  of  February  of  that  year,  the ^e  parties  signed  the  bond  in  the 
presence  of  the  ordinary,  and  left  it  with  him,  and  stated  at  the  time 
that  they  were  not  to  be  bound  by  it,  or  that  it  was  not  to  be  the 
l)ond  of  Arthur  and  the  defendants  until  W.  J.  Fuller*8  and  J.  J. 
Printup's  names  were  inserted  in  the  bond  and  it  was  signed  by  them 
also  a8  sureties." 

Mr.  McCamy,  of  counsel  for  defendants. — **That  is  our  position. 
We  offer  to  show  by  Puiliam  and  Lewis  and  Hudgins,  that  the  facts 
stated  in  the  illegality  as  amended,  are  true." 

The  Court. — **  At  the  same  time,  you  do  not  deny  that  you  signed 
the  bond  in  the  presence  of  the  ordinary  and  left  it  there  with  him." 

Mr.  McCamy. — **  We  do  admit  it  was  done  in  his  presence." 

The  Court. — "And  von  left  it  then  with  the  statement  that  vou 
would  not  be  bound  by  it  until  it  was  signed  by  these  parties?" 

Mr.  McCamy. — **  Yes,  sir." 

The  Court.—*'  I  will  rule  it  out." 

Mr.  McCutchen. — "  It  was  not  delivered  as  our  bond." 

The  Court. — '*  That  is  your  conclusion." 

Mr.  Shumate. — "  Mr.  Lewis  desires  to  state  that  bond  was  never 
out  of  the  hands  of  the  ordinary,  and  was  not  taken  out  by  Arthur 
or  by  any  one  else,  but  remained  there  for  the  purpose  of  getting  the 
otlier  sureties  to  come  in  and  sign  it." 

The  Court. — **  That  appears  in  the  evidence  l)efore  me,  and  is  one 
ground  upon  which  I  base  my  decision." 

The  jury  found  a  verdict  in  favor  of  plaintiff's,  judgment 
was  entered,  and  defendants  excepted. 

McCuTCHKN  &  Shumate  ;  R  J.  McCamy,  for  plaintiffs  in 
error. 

E.  J.  KiKER ;  W.  K.  Moore,  for  defendants. 
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Hall,  Justice. 

Two^.  fas.  were  issued  against  the  county  treasurer  of 
Gordon  county  and  his  sureties,  for  his  default  in  paying 
over  the  taxes  due  to  the  county  in  the  years  severally 
set  forth  in  each  qf  them.  To  these  ji,  fas.  the  tax  collec- 
tor filed  affidavits  of  illegality,  and  the  sureties  also  filed 
such  affidavits.  The  affidavits  of  the  principal  and  sureties, 
made  separately,  were  alike  in  all  respects,  except  that 
there  was  one  ground  in  the  latter  which  was  not  in  the 
former.  The  fi.fa%,  and  affidavits  were  returned  to  Gor- 
don superior  court.  The  affidavits  of  the  principal  and 
sureties  were  attached  to  the  ji.faa.  to  which  they  were 
respectively  applicable,  and  the  two  cases  were  entered 
upon  the  proper  docket.  Both  cases,  against  principal 
and  sureties,  were  referred  to  an  auditor,  to  take  the  ac_ 
count  between  the  treasurer  and  the  county.  The  auditor 
made  his  report  in  each,  and  found  the  amounts  due  on 
each  respectively.  This  report  was  returned  and  allowed 
by  the  court,  and  leave  was  given  to  except  thereto.  The 
county  treasurer  alone  excepted,  and  his  exceptions,  after  a 
proper  hearing,  were  found  against  him  and  disallowed. 
Then  the  report  wa«  made  the  judgment  of  the  court. 
When  these  affidavits  of  illegality  eame  up  for  a  final 
hearing,  the  counsel  for  both  parties  agreed  to  submit  to 
the  judge  the  determination  of  the  point,  both  upon  the 
law  and  the  facts  as  above  substantially  set  forth,  whether 
the  report  of  the  auditor  and  the  judgment  thereon  were 
conclusive  upon  the  sureties  as  to  the  amount  found.  The 
court  determined  that  they  were  concluded  thereby  as  to 
that  fact. 

1.  The  correctness  of  this  ruling  depends  entirely  upon 
the  fact  of  the  sureties  being  parties  to  the  proceeding  be- 
fore the  auditor ;  for  it  cannot  be  denied  that  if  they  were, 
and  his  report  was  returned  and  accepted  by  the  court,  and 
an  opportunity  was  given  to  all  the  parties  to  except,  and 
they  failed  to  avail  themselves  of  the  privilege  within  the 
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ne  prescribed  by  the  order,  or  havinfr  availed  themselves 
ereof.  there  was  a  finding  atrainst  the  exeeptions,  then, 
either  event,  judfiment  should  have  been  entered  in  favor 
the  plaintiff  upon  the  report.  Code,  gS3137, 3138, 3140, 
'97,  3097  (d),  4203.  and  cases  cited  under  each  in  Code 
1882. 

It  is  said,  however,  that  the  evidence  before  the  judfte 
■low  did  not  authorize  his  conclusion  that  the  sureties 
?re  parties  to  the  reference  fo  the  auditor  and  the  pro- 
edinps  before  him,  for  the  reason  that  they  set  up  de- 
nces  to  the  fi.  fa.  separat«>  from  those  made  by  their 
■incipal;  that  the  clerk  entered  but  two  cases  on  the 
)cket.  when  he  should  have  entered  four.  We  are  of  a  dif- 
rent  opinion."  There  were  only  twofi.fas.  to  which  affida- 
its  of  illepality  were  tiled.  The  sureties  were  parties  to  these 
.fas..,  and  the_;?._/*rt».  were  the  foundations  of  the  suitsre- 
irned  to  the  court.  That  a  suit  admits  of  various  de- 
?nces.  joint  or  several,  by  all  or  each  of  the  defendants, 
■ill  not  be  questioned;  but  we  have  yet  to  learn  that  each 
itparate  defence  makes  a  new  and  distinct  suit.  We  know 
f  no  such  practice,  and  feel  assured  that  neither  law  nor 
irecedent  can  be  found  to  .justify  it. 

It  does  not  matter  that  the  sureties  did  not  appear  be- 
ore  the  auditor,  or  that  they  did  not  see  proper  to  except 
o  the  report.  It  is  sufficient  that  an  op])ortunity  was 
ilforded  them  to  do  both,  and  if  they  nefrlected  to  avail 
liemselves  of  it,  and  chose  to  rely  upon  their  principal 
o  make  defence  for  them,  the  consequences  of  their 
leplect  should  not  be  charjreable  to  the  plaintiff.  Besides, 
me  of  the  purposes  of  the  reference  and  report  was  to 
fettle,  by  a  single  proceedinfr,  the  very  question  which 
Ihey  were  seeking  to  open,  and  thus  to  avoid  two  investi- 
gations into  the  account.  In  addition  to  this,  they  did 
not  attempt  to  show  by  any  specifications  in  their  plead 
ings,  after  the  report  was  made  and  accepted  by  the  court 
any  error  in  the  amount  found  by  the  auditor. 

2,3,4.5.  The  next  qnestion  we  shall  consider  is  whclhi'i 
70-32 
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a  condition  or  stipulation,  not  appearing  in  the  bond  or  by 
any  other  writing  contemporaneous  with  its  execution,  or 
at  any  prior  time,  to  the  effect  that,  when  the  sureties 
signed  said  bond  and  left  it  in  the  hands  of  the  officer  au- 
thorized to  receive  it,  they  stated  to  said  officer  that 
they  were  not  to  be  bound  until  other  sureties,  whom 
they  named,  had  also  signed  the  same,  constitutes 
a  defence,  which  can  be  established  by  verbal  testi- 
mony, and  which  will  relieve  them  from  liability  upon 
their  obligation ;  especially  after  a  lapse  of  several 
years,  during  which  time,  so  far  as  appears,  they  have 
failed  to  inform  themselves,  or  even  to  make  inquiry 
whether  said  condition  has  been  performed,  and  when,  too, 
in  consequence  of  their  obligation  thus  made,  their  prin- 
cipal received  his  commission  as  county  treasurer,  and 
under  it  received  the  public  revenue,  which  he  has  squan- 
dered, and  for  which  he  utterly  fails  and  refuses  to  account 
to  the  proper  authorities.  The  court  below  held  that  the 
defence  could  not  be  established  by  this  species  of  evi- 
dence ;  and  we  think  this  decision  was  according  to  law 
and  sound  policy. 

It  was  not  denied  in  the  argument  that  a  condition  could 
not  be  added  or  annexed  by  parol  testimony  and  made  a 
part  of  so  solemn  an  instrument ;  but  it  was  urged  that 
the  defence  went  to  and  denied  the  execution  of  the  bond ; 
and  if  not  strictly  and  technically  so,  it  was  in  effect  a 
plea  of  non  est  factum^ — the  bond  was  not  in  fact  delivered, 
nor  was  it  intended  by  them  as  a  delivery,  either  abso- 
lutely or  conditionally;  it  was  certainly  not  an  escraw^ 
because  its  execution  was  incomplete  and  it  was  not 
placed  in  the  hands  of  a  third  person  to  be  delivered  to 
the  obligee  when  the  condition  upon  which  it  was  to  take 
^ect  had  been  complied  with ;  and  finally,  that  the  trans- 
mission of  the  bond  to  the  department  having  control  of  it, 
before  the  condition  upon  which  it  had  been  left  with  th© 
ordinary  had  been  fulfilled,  and  the  other  securities  named 
had  signed  it,  operated  as  a  surprise  aud  fraud  upon  them. 
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From  what  occurred,  as  well  as  from  what  appeal's  upon 
he  pleadings  and  from  defendants'  offers  of  proof,  we  are 
lot  authorized  to  impute  bad  faith  or  fraud  to  this  a^ent 
tf  the  government,  who  was  a  public  functionary,  and 
vhose  duties  in  thib  behalf  were  accurately  defined  by  law 
ind  were  necessarily  supposed  to  he  as  well  known  to 
hem  as  to  the  agent  himself;  in  fact,  all  persons  are 
^harj;ed  with  a  knowledge  of  the  law,  and  are  bound,  at 
heir  peril,  to  take  notice  of  its  provisions.  We  have  seen 
he  allegations  of  this  third  ground  of  the  affidavit  of  ille- 
rality ;  and  all  that  these  defendants  proposed  to  establish 
ly  parol  testimony  was  the  facts  therein  set  forth,  and 
:hese  facts  go  only  to  the  extent  of  showing  that  it  was  the 
inderstanding  of  the  affiants  that  the  bond  was  not  to 
36  considered  as  delivered,  and  that  they  were  not  to  be 
>ound  until  it  was  signed  by  the  other  securities  named 
^y  them,  and  that  he  had  notice  of  this  arrangement ;  but 
;hey  neither  allege  nor  ofl'er  to  prove  that  he  consented  to 
liold  this  bond  or  to  accept  their  execution  of  it  upon  the 
condition  mentioned,  or  that  he  gave  them  any  reason  to 
believe  that  he  would  do  ao.  In  the  absence  of  this  con- 
trolling fact,  it  would  be  going  very  far  to  presume  that 
tie  misled  them,  either  by  word  or  act,  or  that  he  was  un- 
3er  any  promise,  either  expressed  or  implied,  to  carry  out 
fhe  arrangement  made  among  themselves;  the  presump- 
tion, on  the  contrary,  is  that  he  declined  to  place  him- 
self in  the  inconsistent  attitude  of  representing  parties 
whose  interests  might  conflict  and  possi!>ly  lead  to  a  fail- 
ure on  his  part  to  keep  faith  with  one  or  the  other.  With- 
out a  distinct  agreement  with  him  that  he  would  observe 
and  carry  out  the  arrangement  among  themselves,  they 
should  have  withheld  their  signatures  to  the  bond  until 
those  they  desired  to  sign  had  done  so.  or  at  least  until 
they  were  well  assured  that  they  would  join  them  in  the 
obligation.  It  is  not  intimated,  iior  can  we  discover  from 
aaytfaing  contained  in  this  record,  that  the  persons  named 
fts  additional  securities  had  ever  been  consulted,  or  had 
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ever  giv^en  them  assurances  that  they  would  become  parties 
to  this  obligation.  They  seem  to  have  proceeded  rather 
upon  the  expectation  or  hope  that  they  would  do  so,  than 
upon  any  well  grounded  assurance  to  that  effect.  While 
we  are  reluctant  to  impute  to  them  a  design  to  mislead  or 
entrap  the  ordinary,  or  to  suggest  the  possibility  of  their 
resorting  to  a  device  to  escape  liability  after  affixing  their 
signatures,  rather  than  forfeit  Ihe  friendship  of  their  prin 
cipal  by  refusing  to  become  his  bondsmen,  still,  it  seems 
to  us  that  their  conduct  was  so  loose  and  incautious  as  to 
excite  suspicion  that  their  intentions  were  neither  candid 
nor  fair. 

We  cannot  recognize  the  ingenious  and  subtle  distinc- 
tions made  by  their  able  and  indefatigable  counsel.  To 
do  so  would  be  to  evade  or  overthrow  rules  which  the  ex 
perience  and  wisdom  of  ages  have  devised  and  strictly  ad 
ministered  for  the  protection  of  property  and  the  security 
of  rights,  both  private  and  public ;  and  for  that  purpose 
there  is  none  more  effective  than  that  which  forbids  alter- 
ations or  additions  to  be  made  to  writings  deliberately  ex 
ecuted  and  placed  in  the  hands  of  a  party  who  appears 
from  their  terms  to  be  entitled  ultimately  to  their  posses 
sion.  An  escroio^  which  is  a  deed  delivered  to  another,  to 
be  by  him  delivered,  on  certain  conditions,  to  the  grantee, 
is  a  seeming  rather  than  a  real  exception  to  the  rule. 
Code,  ^2693.  While  the  same  section  of  the  Code  pro- 
vides that  possession  of  the  deed  by  the  grantee  is  pre 
sumptive  proof  of  its  delivery,  which  may  be  rebutted,  it 
is  silent  both  as  U)  the  character  of  the  evidence  bv  which 
this  is  to  be  done,  and  the  circumstances  which  will  over- 
come the  presumption.  This  must  be  construed  with  otJier 
portions  of  the  Code  having  relation  to  the  subject,  as  with 
g2757,  subdivision  1,  which  declares  in  express  terras  that 
parol  evidence  is  inadmissible  to  add  to,  take  from,  or  vary 
a  written  contract,  and  §3809,  which  prohibits  a  deed, 
absolute  on  its  face  and  accompanied  with  possession  of 
the  proi)erty,  from  being  proved  at  the  instance  of  the 
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irties,  by  parol  testimony,  to  be  a  mortgage  only,  unless 
and  in  its  procurement  is  the  issue  to  he  tried,  and  g37fi2, 
liich  declares  written  evidence  of  hifi;her  proof  than  oral, 
id  in  all  cases  where  the  parties  have  reduced  their  con- 
act,  agreement  or  stipulation  to  writing  and  assented 
■ereto,  the  writing  itself  is  the  best  evidence  of  the  same, 
ut,  however  solemn  may  be  the  form  and  character  of  a 
ritten  instrument,  parol  evidence  is  always  admissible  to 
low  that  it  was  either  originally  void  or  has  subsequently 
icome  so,  74.,  ^3802.  These  provisions  of  our  Code  are. 
ith  few  exceptions,declaratorj'ofwell  settled  common  law 
lies;  and  to  comprehend  them  fully,  we  must  resort  to 
sported  cases  and  writers  of  acknowledged  authority  for 
leir  proper  exposition  and  application. 
The  strictness  of  the  ancient  common  law  rule,  wliicli  made 
le  possession  of  the  deed  conclusive  evidence  of  its  delive- 
,-,  has  been  so  relaxed  by  later  authorities,  "that  it  may  be 
pplied  so  as  to  reach  the  case  of  a  party  whose  conduct  ia 
urposely  fraudulent  or  will  effect  an  unjust  result."  16 
Fallace.  4.  This  is  evidently  the  purpose  of  our  Code. 
1  providing  that  the  possession  of  the  deed  by  the  grantee 
1  presumptive  proof  of  its  delivery,  which  may  l)e  rebutted. 
iThen  this  is  taken  in  connection  with  the  other  sections 
f  the  Code  cited,  and  construed  in  pari  materia  with  them, 
^e  think  there  can  bo  little  doubt  as  to  the  purpose  for 
"hich  this  modification  of  the  ancient  common  law  doc- 
rine  was  expressly  authorized.  Applying  the  law  as  thus 
ualified  to  the  actual  facts  of  this  case,  we  are  led  to  tl 
onclusion  that  the  court  below  committed  no  error  i 
ustaining  a  demurrer  to  the  defence  set  up  by  the  suretie 
nd  we  shall  now  proceed  to  sustain  that  conclusion  I 
easons  and  authorities  which  strike  us  as  satisfactory  ai 
on  trolling. 

The  fact  that  these  sureties  were  dealing  with  a  publ 
gent,  who  was  acting  under  specific  instnictions,  coi 
ained  in  the  law  of  the  land,  with  a  knowledge  of  whit 
hey  are  chargeable,  is  a  circumstance  of  the  weightie 
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character  in  determining  their  rights  and  fixing  their  lia- 
bility. In  the  case  of  Dair  vs.  The  United  States,  16  Wal- 
lace, 3,  Mr.  Justice  Davis,  who  delivered  the  opinion  of 
the  court,  said:  ''It  is  important  that  the  question  in- 
volved in  this  case  should  be  settled,  on  account  of  the 
various  interests  connected  with  the  administration  of 
governmental  affairs  requiring  official  bonds  to  l>e  taken, 
which,  as  a  general  thing,  are  rarely  executed  in  the  pres- 
ence of  both  parties.  It  is  easy  to  see,  if  the  obligors  are 
at  liberty,  when  litigation  arises  and  loss  is  likely  to  fall 
upon  them,  to  set  up  a  condition  unknown  to  the  person 
whose  duty  it  was  to  take  the  bond,  and  which  is  uiyiist 
in  its  result,  that  the  difficulties  of  procuring  satisfactory 
indemnity  from  those  who  are  required  by  the  law  to  give 
it,  will  be  greatly  increased.  Especially  is  this  so,  since 
parties  to  the  action  are  permitted  to  testify."  In  an  able 
decision  pronounced  by  the  Supreme  Court  of  New  Jersey, 
as  late  as  the  year  1879,  (12  Vroom,  403,  406,  41  N.. I- 
R.),  in  a  case  very  like  that  under  consideration,  Chief 
Justice  Beasley  enforces  tliis  view  by  reasoning  so  cogent 
that  it  can  hardly  fail  to  rivet  conviction  upon  any  un- 
prejudiced mind.  Among  other  things,  he  says  of  the  pub- 
lic functionary  authorized  to  take  the  bond :  "  He  has  no 
authority  to  do  more  than  this,''  i.  e.  to  accept  a  delivery 
of  the  bond ;  '*  he  is  not  empowered  to  make  t^rnis,  or  to 
assent  to  any  conditions  in  behalf  of  his  principal,  and  be- 
ing a  public  officer,  the  extent  of  his  ability  is  known  to  all 
persons  dealing  with  him.  The  receipt  of  the  bond  on  the 
part  of"  the  agent  to  take  it  "  is  a  mere  ministerial  act,  ami 
in  doing  it  he  is  the  deputy  of  the  ordinary"  ;  (in  this  ca^e 
of  the  governor).  "  It  is,  too,  an  official  act ;  and  being  a 
public  officer,  he  cannot  in  such  a  transaction  be  tlie  agent 
of  an  individual." 

Our  Code,  §2194  provides  that  the  principal  is  l>ound 
by  the  acts  of  the  agent  within  the  scope  of  his  au- 
thority, and  no  further,  unless  he  sees  proper  to  ratify 
his  conduct  in  whole  but  not  in  part.  And  where 
the  agency  is  "  special  for  a  particular  purpose,"  pe^son^ 
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alius:  with  the  apent  should  examine  his  authority.  Ih., 
196.      In  this  case  it  was  the  duty  of  the  governor  to 
ke  the  hond,  to  administer  to  the  prinoipal  therein  the 
th  of  office,  and  thereupon  to  deliver  to  him  his  com- 
ission  ;  it  was  not  essential,  however,  to  {rive  his  persona! 
tention  to  such  details,  but  he  might,  by  his  dedlmns 
'feetatem,  devolve  this  duty  upon  one  of  the  officers  of 
e  state  authorized  to  administer  oaths.    Code,  §60.    Here 
e   dfnihiins  issued  to   the  ordinary  autliorized  him   to 
Iniinisfer  the  oiith  of  office  therewith  sent,  and  upon  the 
>imty  treasurer  takini:  and  suhscribinjt  the  same  and 
ving  the  bond  required  by  law,  the  proceedings  were  to 
f  certified  to  the  frovernor,  that  they  might  become  a 
■cord.     In  obedience  to  this  dedlmiia,  the  ordinari-  did 
■rtify  to  the  governor  that  the  county  treasurer  had  come 
?f<»re  him  and  taken  and  subscribed  the  official  oath  and 
(ecuted  the  official  bond  sent  from  the  executive  depart- 
lent  with  said  dedimus ;  that    the  bond  was  for  the  sum 
;■  twenty  thousand  dollars,  and  the  names  of  the  securities, 
t>ab  Lewis,  J,  A,  PtiUiam,  Samuel   Pulliam  and  Albert 
ichols;  and  that  he  had  delivered   to  tlie  said  county 
•easurer  his  commission.    It  will  f>e  perceived,  from  these 
roceedinjrs,  that  the  only  authority  the  ordinary  had  was 
>  take  the  oath  of  the  county  treasurer,  and  have  the 
ond  sent  from  the  executive  departments  executed,  and 
I  make  due  return  of  his  proceediufis  in  that  belialf.     His 
[insent  to   any   stipulations  or  conditions,  beyond   this 
rant  (if  power,  would  have  been  in   excess  of  the  pov 
raiferred    upon    him,   and  under  tlie   law   would   ha 
een    void.     He  was    the   de]»uty  of  the   governor,  n 
le   extent  of  his   powers   in   this  matter   growing   < 
f  the  laws  of  the  state,  were  known,  or  at  least  mi 
e  conclusively  presumed  to  be  known    to  these   su 
es.     The  law  entered  into  and  became  a  part  of  th 
ontraet  as  effectually  as  if  its  terms  had  been  set  foi 
1  the  instrument. 
If  it  was  executed  upon  any  such  condition  as   that  : 
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up  in  the  defence,  this  fact  was  never  communicated  to 
the  governor,  nor  is  it  even  intimated  that  such  was  the 
case ;  but  if  it  had  been  made  known  to  him,  we  are  not  to 
presume  that  he  would,  in  open  defiance  of  the  law  and 
plain  violation  of  his  duty,  as  prescribed,  have  ratified  and 
approved  any  such  arrangement.  Whether  this  state  of 
things  is  the  result  of  deliberate  design  or  incautious  con- 
duct upon  the  part  of  these  sureties,  they  should  not  be 
permitted  to  set  up  a  defence  growing  out  of  it.  To  allow 
them  to  do  so,  would  be  to  enable  them  to  take  advanta^ 
of  their  own  wrong,  greatly  to  the  detriment  of  the  public 
interest,  and  in  derogation  of  the  wise  and  well  settled 
policy  of  the  state. 

In  the  case  of  Dair  vs.  The  United  States,  16  Wal- 
lace, 1,  where  a  bond  payable  to  the  United  States, 
complete  upon  its  face,  as  was  the  case  in  this  in- 
stance, was  placed  in  the  hands  of  a  co-obligor  by  his  fel- 
lows, upon  condition  that  it  was  not  to  be  delivered  until 
executed  by  other  sureties,  but  which  was  in  fact  trans- 
mitted to  the  obligee  in  violation  of  the  condition,  it  was 
held  that  they  were  nevertheless  bound,  because  they  had 
enabled  the  party  holding  it  to  deceive  and  mislead  the 
obligee  by  its  appearance,  when  it  was  not  shown  that  he 
had  knowledge  of  the  existence  of  such  condition,  or  no- 
tice of  any  fact  which  would  put  him  upon  inquiry  to 
charge  him  with  such  knowledge.  "  It  must  be  conceded," 
says  Mr.  Justice  Davis,  '^  that  courts  of  justice,  if  in  their 
power  to  do  so,  should  not  allow  a  party  who,  by  act  or 
admission,  has  induced  another,  with  whom  he  was  con- 
tracting, to  pursue  a  line  of  conduct  injurious  to  his  inter 
ests,  to  deny  the  act  or  retract  the  admission,  in  case  of  ap- 
prehended loss.  Sound  policy  requires  that  the  person 
Avho  proceeds  on  the  faith  of  an  act  or  admission  of  thi> 
character  should  be  protected,  by  estopping  the  party  who 
has  brought  about  this  state  of  things  from  alleging  any 
thing  in  opposition  to  the  natural  consequences  of  his  own 
course  of  action.  It  is,  accordingly,  established  doctrine 
that,  whenever  an  act  is  done  or  statement  made  by  a  parly, 
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which  cannot  be  contradicted  without  fraud  on  his  part 
and  injury  to  others,  whose  conduct  has  been  influenced 
hy  the  act  or  omission,  the  character  of  an  estoppel  will 
attach  to  what  otherwise  would  be  mere  matter  of  evi- 
dence ;^^  citing  2  Smith's  Lead.  Cas.,  7  ed.,  notes  to  Duchess 
of  Kensington's  case,  424.  In  support  of  the  conclusion 
reached  in  this  case.  The  State  vs.  Peck,  53  Me.,  284 ;  The 
wState  V8.  Pepper,  31  Ind.,  76 ;  Millett  vs.  Parker,  3  Mete. 
(Ky.),  608  were  cited.  The  case  of  The  Ordinary  of  New 
Jersey  vs.  Thatcher  ei  aL^  41  N.  J.  (12  Vroom)  403,  is  full 
upon  the  question. 

According  to  our  Code,  §3753,  a  party  will  be  estopped 
by  admissions  upon  which  others   have  acted,    ^'either 
to    their  own    injury "    or    "  the    benefit    of    the    party 
making  such  admissions,"'  and  "'in  similar  cases, where 
it   would  be  more  unjust  and  productive  of   more  evil 
to    hear   the    truth    than  to  forbear  the  investigation." 
We  cannot  well  conceive  of  a  case  which  more  urgently 
requires  a  strict  enforcement  of  these  wise  and  conserva- 
tive, and  at  the  same  time  liberal  and  just,  principles  than 
that  presented  by  this  record.     The  governor  was  the  party 
required  by  law  to  take  this  bond;  he  was  the  agent  of 
the  state  acting  in  this  behalf,  under  powers  limited  and 
restricted  by  law ;  the  ordinary  was  only  his  deputy,  and 
was  necessarily  acting  under  the  same  limitations  and  re- 
strictions as  his  principal ;   it  was  known  to  these  obligors 
as  well  as  to  the  ordinary ;  they  allege  nothing  to  the  con- 
trary ;   notwithstanding  this,  they  endeavor  to  show  that 
they  made  this  bond  only  upon  a  condition  to  which  the 
ordinary  had  no  power  to  assent,  and  to  which,  in  fact,  from 
aught  that  appears,  he  did  not  consent ;  their  names  filled 
up  the  space  in  the  bond  left  for  them ;  there  were  no  other 
seals  attached  than  those  opposite  to  which  each  signed 
his  name,  and  no  other  names  appeared  in  the  body  of  the 
bond;  in  this  condition  it  was  certified  to  the  executive, 
without  an  intimation  or  suggestion,  from  any  source  what- 
ever, that  any  condition  was  attached  to  its  execution ; 
the  principal  received  his  commission  in  consequence  of 


^^5j-; 


B 


500  SUPREME  COURT  OF  GEORGIA. 


^ii.*; 


Lewis  ft  nl  x'g.  Baard  of  Commissioaera  of  Roads  and  Revenues  of  Gordon  Co. 

these  steps,  took  into  his  custody  the  public  funds,  squan- 
dered them,  and  when  his  sureties  were  called  upon,  yea^ 
afterwards,  to  make  good  this  default,  they  set  up  the  claim 
that  they  did  not  execute  and  deliver  this  bond  as  it  piir 
ports  on  its  face  to  have  been  executed  and  delivered,  ami 
they  gravely  propose  to  establish  these  facts  by  their  own 
testimony  and  that  of  one  other  witness.     The  danger  fo 
be  apprehended  from  fraud  and  false  swearing,  as  well  as 
from  the  infirmity  of  human  memory,  is  an  ample  vindi- 
cation of  the  rule  which,  under  these  circumstances,  re 
quires  the  rejection  of  this  character  of  testimony.    It  is 
not  safe  to  leave  the  rights  of  parties,  in  such  cases,  to 
the  memory  of  bystanders;  especially  when  that  is  in  op 
position  to  what  is  written  and  signed  by  the  parties.    It 
seems  to  us  that  it  is  wiser  and  better  to  regard  in  such  tranv 
actions   "  not  what  is  said,"  but  rather  "  what  is  done," 
This  rule,  in  none  of  its  manifold  applications,  is  of  more 
worth  than  when  it  is  employed  as  a  safeguard  to  persons 
and  communities  who  are,  of  necessity,  represented  by 
public  officers.     It  must  strike  every  one  as  an  alanninjr 
idea,  that  any  of  the  numerous'bonds  given  to  public  offi 
cers  may  be  defeated,  if  it  can  be  made  to  appear  by  pan)l 
that  any  of  the  parties  executing  them  stated  to  such  offi 
cers  that  they  were  to  be  inefficacious,  unless  upon  the 
happening  of  some  event.     The  present  case  affords  a 
fair  illustration  of  the  operation  of  such  a  pernicious  prin 
ciple.     The  parties  themselves  found  this  instrument  in 
the  hands  of  the  ordinary  for  execution,  under  instruction^ 
from  the  executive  department,  as  a  security  for  the  piii> 
lie  funds  belonging  to  the  county ;  it  was  signed  by  thera 
in  his  presence ;  his  actings  and  doings  in  the  matter  were 
certified  to  the  department,  and  became  a  record  there :  it 
was  filed  in  the  proper  office,  and  duly  admitted  to  reconi 
in  the  proper  court  of  the  county ;  and  now,  aft^r  the  lap>e 
of  many  years,  when  it  becomes  necessary  to  resort  to  it 
to  indemnify  the  injured  party,  the  endeavor  is  made  tn 
explode  the  entire  transaction,  by  showing,  by  the  oatb 
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the  parties  interested  and  of  one  other  person,  lliat  tlif 
strumwit  is  a  nullity,  as  it:  Wiis  executed  on  a  condition 
at  has  not  been  fulfilled.  In  owr  judfiineiit,  law  and 
iblic  policy  are  in  accord  upon  Ihe  sulijeL-t,  in  declaring; 
litt  such  a  defence,  by  the  nwe  of  such  means,  cannot  be 
ade  available.     Ordinary  vs.  Tiiatclier.  41  X.  J.,  410. 

We  wish  it  distinctly  understood,  thai  all  poi-sons  deul- 
y  with  public  officers,  in  matters  pertaining  to  the  care  and 
ipemliture  of  the  public  treasure,  will  be  required  to 
itice  and  comply  with  the  sai'efiuanls  provided  by  law 
T  itK  preservation  and  protection,  and  that  no  conditions 
lat  may  be  ajjreed  upon,  contrary  to,  or  in  excess,  or  t'all- 
Lfr  short  of  such  Ief;a!  requirements,  will  avail  those  who 
ave  undertaken  for  the  fidelity  of  its  custodian,  to  escape 
■-sponsibilily,  in  case  of  hi«  default  to  perform  his  en- 
iifiement,  unless  they  are  able  to  show,  by  competent  evi- 
ence,  to  a  reasonable  certainty,  that  the  afient  on  whom 
le  duty  is  imposed  of  taking  the  oblipitjon,  has  been 
uilty  of  intentional  fraud  or  other  wronj;,  in  inducing 
iiem  to  become  bound. 

Judgment  aflirmed. 


Wright  vs.  Zeigler  Bkotiiers. 

FrHuilulent  inisri'im'scntutioiiH  wliicli  will  avoiii  a  siilc  al  the  iu- 

stance  of  the  vendor  mus!  have  Im-i'ii  known  to  liiiii  ami  havu  in- 

du<-e<l  him  to  maki'  a  Hflie  whicli,  without  thcui,  he  wiiilil  nut  have 

made ;  they  mUHt  have  been  made  prinr  to,  or  at  tlio  tjme  of,  tliti 

contract. 

In  a  suit  by  a  vetulor  to  recover  pio<lM,  on  tlie  [;riuiii1  tliat  the  pale 

was  induced  by  fraud,  cvideiu-e  of  fraudukint  triinsai'tiona  iHitwei'n 

ttie  vendee  and  other   parties  than  the  plaiiititT,  with  whic-h  the 

latter  bad  no  connection,  and  of  whleh  he  had  tio  knowleituc,  wub 

inadmissible. 

.)  In  this  case  the  defendant  was  not  the  original  vcmiei'.  hut  an 

assignee  underhim,  who  representeitcreiiitors ;  and  neither  he  nor 

thev  were  shoivn  to  have  knowledge  of  any  fraud  which  would 

\-itiate  the  sal*,. 

The  dectarationB  of  an  aesigoor,  made  after  the  execution  of  the 
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deed  of  aBgigument,  were  inadmissible  for  the  purpose  of  annull- 
ing the  assignment  or  of  recovering  property  embraced  in  the  deed. 
Alliter,  if  the  declarations  accompanied  the  making  of  the  deed,  or 
were  so  nearly  connected  therewith  as  to  form  part  of  the  resgetUf, 
or  if  they  were  made  in  disparagement  of  the  assignor's  title  while 
he  was  in  possession,  or  if  the  assignor  and  assignee  were  in  cul- 
lusion. 

4.  Suit  was  originally  brought  to  recover  goods  from  one  aa  an 
assignee;  by  amendment  the  action  was  converted  into  onr 
against  the  assignee  as  an  individual,  but  he  insisted,  by  way  of  de- 
fence, that  he  held  as  assignee  for  the  benefit  of  the  assignor'^  cretl- 
itors,  including  the  plaintiff,  and  was  not  liable,  and  tliat  the  lat- 
ter must  elect  to  claim  under  or  in  opix>sition  to  the  assignment; 

Heldf  that  testimony  taken  while  the  suit  was  against  the  defendant 
as  assignee,  if  otherwise  unobjectionable,  was  not  rendered  inad- 
missible bv  reason  of  the  amendment. 

5.  If  there  has  been  fraud  in  the  contract  of  sale,  the  vendor  may 
either  affirm  and  enforce  it,  or  he  may  rescind  it ;  he  may  procee«i 
for  the  purchase  money  or  sue  for  the  goods.  But  until  he  elect?, 
if  his  vendee  transfer  the  goods  in  whole  or  in  part,  whether  the 
transfer  be  of  a  general  or  special  property  in  them,  to  an  innocent 
third  person  for  a  valuable  consideration,  the  rights  of  the  original 
vendor  will  be  subordinated  to  those  of  such  innocent  third  person. 

(a.)  A  creditor  cannot  both  assail  and  claim  under  an  assignment, 
and  he  must  elect  before  beginning  proceedings.  In  this  oaj^e, 
having  sued  for  the  goods,  that  amounts  to  an  election,  and  he 
cannot  await  the  result  of  that  suit  before  electing.  Therefore,  it 
was  immaterial,  in  answering  interrogatories,  whether  he  hilly 
answered  as  to  his  intention  or  not. 

6.  The  other  questions  made  by  this  record  are  determined  by  ti»e 
case  of  Whittendale  vs.  Dixon  tt  Bro.,  decided  to-dav. 

April  17,  I8d3. 

Fraud.      Vendor  and  Purchaser.     Evidence.     Assign 
ments.     Amendment.     Before  Judge  Eve.     City  Court  of 
Richmond  County.     October  Term,  1882. 

On  March  13, 1882,  Zeigler  Brothers  brought  trover  in 
the  city  court  of  Richmond  county  against  Wright,  a> 
assignee  of  Whittendale,  to  recover  certain  goods.  De- 
fendant filed  the  following  pleas :  (1),  That  the  act  creating 
the  city  court  of  Richmond  county  was  unconstitutional, 
and  that  said  court  had  no  jurisdiction  in  the  case;  (2). 
the  general  issue;  (3).  that  defendant  holds  possession  of 
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the  property  sued  for  under  an  assignment  made  by  Whit- 
tendale  for  the  benefit  of  his  creditors,  among  whom  plain- 
tiffs are  classed;  and  defendant  prays  that  plaintiffs  be  re- 
quired to  elect  whether  they  will  claim  as  creditors,  be- 
fore proceeding  with  this  action.  By  agreement,  the 
*roods  were  sold  and  the  proceeds  deposited  in  bank,  sub- 
ject to  the  determination  of  the  suit. 

When  the  case  was  called,  defendant  moved  to  dismiss 
it,  because  trover  would  not  lie  against  the  assignee.  The 
<!Ourt  indicated  his  intention  to  dismiss  the  case.  There- 
upon, plaintiffs  amended  by  striking  the  representative 
character  of  Wright,  and  leaving  the  suit  to  proceed 
against  him  personalty.  The  case  was  then  continued, 
plaintiffs  filing  exceptions  pendente  lite  to  the  rulings  of 
the  court. 

On  the  trial,  the  evidence  on  behalf  of  the  plaintiffs 
showed,  in  brief,  the  following  facts  : 

Christopher  Whittendale,  a  merchant  in  Augusta,  Geor- 
jiia,  having  previously  dealt  with  Zeigler  Brothers,  on  the 
7th  of  December,  1881,  gave  to  one  Challenger,  their  sales- 
iTian,  then  in  Augusta,  Georgia,  an  order  for  the  goods  sued 
for,  stated  to  be  upon  terms  as  usual,  to  be  shipped  by  Sa- 
vannah at  once.  The  goods  were  shipped  on  December 
31st,  1881,  by  the  transportation  company  to  whom  they 
had  been  delivered  December  29th,  1881.  On  the  27th 
of  December,  1881,  Whittendale  countermanded  the  order, 
stating :  ^'  There  is  no  business,  and  collect  ions  are  slow." 
This  letter  was  received  December  31st,  1881.  The  goods 
came  forward,  and  were  received  in  the  store  of  Whitten- 
dale January  5th,  1882,  their  receipt  entered  on  the  day- 
book; and  on  the  6th  of  January,  1882,  Whittendale  exe- 
cuted a  general  deed  of  assignment  to  Wright  of  all  his 
stock  and  other  property,  their  goods  being  in  the  sched- 
ule, and  Zeigler  Brothers  named  as  creditors.  Wright  gave 
notice  at  once  of  the  deed  of  assignment.  Zeigler  Broth- 
ers obtained  from  the  newspapers  their  first  knowledge  of 
the  failure,  about  .January  7th,  1882.   On  the  10th  of  Janu- 
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ary,  1882,  one  of  the  plaintiffs  visited  Augusta,  and  saw  the 
goods  in  possession  of  the  assignee,  after  having  failed  in  an 
effort  to  stop  the  goods  in  transitu.  These  goods  w^re  par- 
chased  on  sixty  days'  time.  At  the  date  of  the  order  and  the 
date  upon  which  the  goods  were  shipped,  Zeigler  Brothers 
believed  Whittendale  to  be  perfectly  solvent.  Whittendale 
was  in  good  standing  and  credit  with  plaintiffs  at  the  time 
they  sold  and  shipped  tlje  goods. 

The  evidence  for  the  plaintiff's,  to  show  fraud,  was  as  fol. 
lows:  A  conveyance,  November  29th,  1881,  by  Whitten- 
dale to  Hardeman  of  Whittendale's  residence,  for  five 
thousand  dollars,  which,  on  the  same  dav,  was  conveyed 
bv  Hardeman  back  to  Whittendale  in  trust  for  his  wife 
and  children.  Sales  by  Whittendale  to  one  J.  B.  White  of 
goods  to  the  amount  of  $3,000,  about  December  20th,  18S1, 
at  from  five  to  eighteen  per  cent,  discount  from  the  face  of 
the  bills  for  cash,  the  bills  being  rendered  without  showing 
this  discount.  The  books  of  Whittendale,  showing  that  he 
ceased  to  make  entries  after  December  6th,  1881,  of  cash 
received,  which  then  showed  a  large  balance  to  his  credit,— 
the  books  being  posted  in  other  particulars,  except  the 
sales  to  White  and  to  Damish,  a  preferred  creditor,  up  lo 
January  6th,  1882.  That  he  had  on  hand  August  2, 18SI 
a  net  capital  invested  in  the  business  of  twelve  thousand 
eight  hundred  and  forty-seven  dollars,  and  that  on  the  6th 
of  December,  1881,  he  had  nineteen  hundred  and  thirty- 
eight  65-100  dollars  to  his  credit;  that  he  drew  but  little 
from  his  business ;  was  in  the  habit  of  discounting  his  own 
bills  to  December  1st,  1881 ;  that  he  made  large  purchases 
during  December,  1881,  a  large  proportion  of  which  goods 
were  received  after  December  20th,  1881 ;  that  between 
$2,600  and  $2,900  worth  were  received  after  January  1. 
1882,  and  $1,447  worth  were  received  on  January  6,1882, 
the  day  of  the  assignment ;  that  none  of  the  preferred  cred- 
itors, under  the  deed  of  assignment,  appear  upon  his  books, 
witli  the  exception  of  one  MeKnight's  note ;  that  on  the 
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*»th  of  January,  1882,  he  executed  a  deed  of  assignment, 
with  preferences  to  the  amount  of  seventeen  thousand 
seven  hundred  and  fifty  dollars,  with  an  excess  of  liabil- 
ities over  assets  of  sixteen  thousand  one  hundred  and  nine- 
teen 46-100  dollars ;  that  after  the  deed  of  assignment,  on 
the  13th  of  June,  1882,  Whittendale,  as  the  trustee  of  his 
wife,  conveyed  his  house  and  lot  to  Thomas  C.  Bligh. 

In  regard  to  the  claim  of  McKnight,  it  appears  that  he  and 
Whittendale  had  been  partners,  and  dissolved  August  5, 
1881.  Whittendale  bought  the  notes  and  accounts  for 
#2,500,  gi\ing  therefor  three  notes  due  November  1,  1881, 
January  1,  1882,  and  April  1,  1882,  (the  last  note  being 
for  $500,  the  others  for  $1,000  each).  The  first  note  was 
paid  at  maturity,  the  second  was  marked  in  the  bill-book, 
^-  Paid  January  4, 1882,"  but  no  other  entry  appears. 

Damish  was  another  preferred  creditor.  It  appeared 
that  he  was  a  clerk  receiving  $60  per  month,  and  his  ac- 
count as  such  was  balanced  by  cash  and  small  items  of 
merchandise.  He  also  had  a  separate  account  on  the  ledger 
as  of  "  Graham's  P.  O.,  S.  C,"  extending  from  September 
^  to  December  12,  1881.  The  largest  purchase  at  any 
time  was  $186.14.  Most  of  the  purchases  were  for  less 
than  $100,  and  the  aggregate  amount  was  $858.67.  He 
was  credited  with  payments  of  cash,  and  on  December  30 
the  account  was  balanced.  On  the  blotter  appeared  en- 
tries of  purchases  on  December  28  and  30,  1881,  and 
January  3,  1882,  which  were  marked  "paid,"  in  i)encil. 
He  was  placed  among  the  preferred  creditors  as  holding 
a  note  for  $2,000. 

The  evidence  for  the  defendant  was  as  follows  : 

On  the  29th  of  December,  1881,  plaintiffs  forwarded 
a  bill  for  the  goods  sued  for,  which  bill  contained  the  fol- 
low^ing  statement  printed  at  the  top  thereof:  "All  payments 
must  be  made  to  the  firm  direct,  unless  upon  special  order ; 
all  claims  must  be  made  within  three  days  after  receipt  of 
goods ;  no  goods  taken  back  unless  damaged,  or  disagree- 
ing with  the  terms  of  sale." 
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The  goods  sued  for  were  received  at  Augusta,  Ga.,  at 
the  store  of  Christopher  Whittendale,  number  839  Broad 
street,  January  6,  1882,  and  on  their  receipt  entered  on 
the  day-book  of  Whittendale.  On  the  6th  of  January,  1SS2, 
Whittendale  executed  a  deed  of  assignment  to  the  defend- 
ant of  all  his  effect*,  including  the  stock  in  trade  in  said 
store,  an  inventory  of  which  is  annexed  to  the  deed  of  as- 
signment, and  upon  which  appears  the  goods  sued  for. 
The  assignee  accepted  the  trust  January  6th,  1882,  gave 
public  notice  the  same  day,  and  filed  the  deed  of  assign 
ment  for  record  January  7th,  1882,  which  was  duly 
recorded.  The  goods  were  in  the  possession  of  the  as- 
signee at  the  time  the  suit  was  brought,  and  a  demand 
made  therefor.  The  names  of  plaintiffs  appear  as  creditors 
on  the  schedule  annexed  to  the  deed  of  assignment  for  the 
amount  of  these  goods,  and  also  for  the  sum  of  nine  hun 
dred  and  nineteen  71-100  dollars,  goods  purchased  Octo- 
ber 14th,  1881,  for  which  last  debt  a  suit  at  law  was  insti- 
tuted in  this  court  March  13th,  1882,  and  judgment  ren- 
dered July  term,  1882.  Defendant  has  no  knowledge  or 
inform  ition  except  what  has  been  acquired  by  him  as 
assignee  since  his  appointment.  Pursuant  to  the  agree 
ment  indorsed  on  the  declaration,  defendant  has  certifi 
cate  number  1898  for  seven  hundred  and  ninety-two  15 
100  dollars,  issued  by  the  Planters'  Loan  and  Savings  Bank, 
with  interest  at  five  per  cent.  This  sum  is  claimed  by 
Frederick  Damish,  one  of  the  preferred  creditors  under 
the  deed  of  assignment,  whose  debt  has  not  been  paid  from 
the  assets  passing  thereunder.  In  due  course  of  mail  a  letter 
from  Augusta  reaches  Philadelphia  in  thirty-six  hours,  if 
mailed  so  as  to  take  the  first  mail  train  and  not  delayed 
on  the  route. 

The  jury  found  for  the  plaintiff's,  and  judgment  wa*?  en- 
tered accordingly.  Defendant  excepted,  and  assigned  the 
following  errors  : 

(1 . )  The  court  erred  in  the  refusal  to  exclude  the  interrog 
atories  of  Zeigler,  because  the  sixth  cross-interrogatory  is 
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lot  fully  answered.    [The  interrogatory  and  answer  are 
let  out  in  the  fifth  division  of  the  decision.] 

(2),  Because  the  court  admitted  testimony  as  to  state- 
uents  made  by  Whittendale  after  the  assignment  and 
kfter  the  plaintiffs  had  seen  the  goods  in  the  possession  of 
he  assignee. 

(3).  Because  the  court  admitted  in  evidence  the  deed 
Bade  from  Whittendale  to  Hardeman  on  Novemlter  29, 
1881,  and  the  deed  from  Hardeman  to  Whiltcndale, 
trustee,  of  the  same  date. — Defendant's  counsel  objected 
:o  these  deeds  as  irrelevant,  being  acts  between  other  par- 
ies and  not  connected  with  the  plaintiffs  or  the  sale  of 
:heir  goods. 

(4).  Because  the  court  admitted  a  deed  from  Whitten- 
iale,  trustee,  to  Bligh,  dated  June  13,  1882,  and  covering 
;he  same  property  as  tlie  deeds  stated  just  above. 

(5).  Because  the  court  admitted  evidence  of  sales  of 
jlher  goods  made  by  Whittendale  to  one  White  after  the 
living  and  acceptance  of  the  order  for  these  goods,  such 
!ale  being  for  eighteen  per  cent,  below  New  York  cost.— 
Defendant's  counsel  objected  to  this  evidence  on  the 
p'ound  that  only  actual  fraud  mixed  with  deceit  and  cor- 
ruption at  the  date  of  the  giving  of  the  order  would  pre- 
vent the  title  from  passing  by  the  sale,  and  because  plain- 
tiffs had  no  knowledge  of  these  facts  until  after  the  assign- 
ment. 

(6).  Because  the  assignee  had  no  right  to  question  the 
acta  of  Whittendale  before  the  assignment,  and  the  plain- 
tiffs could  not,  by  so  doing,  defeat  his  title,  in  an  action 
against  him  personally,  by  showing  Whittendale's  trans- 
actions with  others  to  be  fraudulent  against  plaintil 
creditors,  they  claiming  title  only  in  this  action,  an( 
asserting  their  rights  as  creditors. 


Fbank  H.  Miller;  Foster  &  Lauar,  for  plaintii 
error. 

V  70-33 
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J.  S.  &  W.  T.  Davidson,  for  defendants. 
Hall,  Justice. 

1.  All  the  questions  made  in  this  case  depend  upoD  the 
interpretation  to  be  placed  on  Code,  §§2633,  2634,  which 
provide  that  fraud,  by  which  the  consent  of  a  party  has 
been  obtained  to  a  contract  of  sale,  voids  the  sale,  which 
fraud  consists  in  a  misrepresentation  made  by  the  one 
party  w4th  a  design  to  deceive,  or  which  does  actually 
deceive  the  other ;  and  in  the  latter  case,  such  misrepre- 
sentation voids  the  sale,  though  the  party  making  it  was 
not  aware  that  his  statement  was  false.     It  is  not  indis- 
pensable that  the  misstatement  should  be  by  words;  it  may 
be  by  acts  as  well,  or  by  any  artifice  designed  to  mislead ; 
but  it  is  requisite  that  the  misrepresentation  should  be 
acted  upon,  in  order  to  have  this  effect.     The  precise  ques- 
tion presented  for  our  determination  is  whether  these  mis- 
representations must  have  been  known  to  the  party  and 
have  induced  him  w  make  a  sale  which,  without  them,  he 
would  not  have  made;  in  other  words,  whether  they  must 
have  been  made  prior  to  or  at  the  time  of  the  contract  i 
The  words  of  the  Code,  it  seems  to  us,  ex  vi  termini^  com- 
pel an  affirmative  answer  to  this  question.     The  "  con 
sent "  of  a  party  must  have  been  "  obtained  ^'  to  the  con- 
tracts of  sale  by  means  of  the  fraud.     Again,  the  misrep- 
resentations must  have  been  made  to  the  party  with  a 
design  to  deceive,  or  he  must  have  been  actually  misled 
by  them,  and  as  if  to  leave  no  doubt  upon  the  subject,  it 
is  stated  that  a  misrepresentation  not  acted  on  is  no  ground 
for  annulling  a  contract. 

2.  If  this  be  so,  it  follows,  that  testimony  offered  in  an 
action  of  trover  to  recover  property,  in  which  it  was  alleged 
that  the  plaintiff  w^as  induced  to  sell  and  deliver  by  the 
fraud  of  the  defendant,  of  transactions  by  the  defendant 
of  a  fraudulent  character,  with  other  parties  than  the  plain- 
tiffs and  with  whom  the  plaintiffs  had  no  connection,  and  of 
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clarant  has  parted  with  his  right,  are  utterly  inadmissible 
to  affect  any  one  claiming  under  him.  •  The  acts  and  de- 
clarations of  the  assignor,  however,  have  in  some  instances 
been  admitted  as  binding  upon  the  assignee.  Declarations 
made  at  the  time  of  executing  the  assignment  are  thus 
admissible  as  part  of  the  res  gestcB^  and  it  has  been  held 
that  the  declarations  of  the  assignor,  while  he  was  in 
possession  of  the  assigned  property,  were  competent  evi- 
dence. It  has  also  been  thought  that  the  admissions  of 
the  assignor,  after  the  assignment  was  completed,  were 
admissible,  on  the  theory  that  the  assignee  is  the  repre- 
sentative and  agent  of  the  assignor.  This  doctrine,  how- 
ever, is  not  sustained  by  principle  or  authority.  There  is 
no  identity  of  interest  between  an  insolvent  assignor  in 
trust  for  his  creditors  and  his  assignee.  The  latter  holds 
primarily  for  the  creditors  and  for  those  in  hostility  to  the 
assignor.  He  does  not  represent  merely  or  primarily  the 
assignor,  nor  hold  chiefly  for  his  interest  and  benefit,  but 
rather  for  the  creditors  of  the  assignor,  and  is  accountable 
in  the  first  place  to  them.  In  order  to  make  the  declara- 
tions of  the  assignor,  after  the  assignment,  competent  evi- 
dence, it  must  be  shown  that  the  assignor  and  assignee  are 
combined  in  a  common  conspiracy  to  defraud  the  assignor'!^ 
creditors,  and  this  common  purpose  must  be  established 
by  evidence  other  than  the  declarations  themselves." 

This  extract  is  deemed  as  brief,  comprehensive,  and  ac- 
curate a  statement  of  the  law  as  can  be  found,  and  is  well 
supported  by  the  authorities  cited.  For  a  full  discussion 
of  this  question,  see  the  able  and  exhaustive  opinion  of 
Woodruff,  J.,  in  Cuyler  vs.  McCartney,  40  N.  Y.  R,  221, 
and  also  Caldwell  vs.  Williams,  1  Ind.,  405. 

4.  The  suit  was  originally  brought  against  the  defendant 
as  assignee;  it  was  subsequently  converted  by  an  amend- 
ment into  a  suit  against  the  defendant  as  an  individual. 
After  this  was  done,  a  motion  was  made  to  reject  testimony 
taken  while  the  suit  was  in  its  original  form.  The  mo- 
tion was  overruled,  and  the  propriety  of  the  decision  will 
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depend  to  some  extent  upon  the  fact  of  this  amendment 
having  so  changed  the  suit  as  to  make  it  a  new  and  dis- 
tinct cause  of  action,  or  one  between  new  and  distinct  par- 
ties (Code  g33S0),  and  upon  the  character  of  the  issue 
tendered  by  the  defence  set  up.  While  it  is  at  least  ques- 
tionable If  the  amendment  did  introduce  a  new  and  dis- 
tinct party  defendant  from  the  one  originally  proceeded 
against  (fi4  Ga.,  519),  yet  the  defendant,  after  the  amend- 
ment was  made,  insisted  upon  his  defence,  to  the  effect 
that  he  held  the  property  sued  for  as  assignee  for  Whit- 
tendale's  creditors,  including  the  plaintiff,  and  holding  in 
that  character,  he  was  not  liable  to  this  action  at  law,  or 
at  all  events,  not  unless  these  plaintiffs  should  elect  either 
to  claim  solely  under  their  action  or  should  pursue  their 
rights  under  the  assignment ;  so  that  it  is  apparent  that  the 
evidence  objected  to  bore  directly  upon  the  issue  which 
the  defendant  himself  tendered ;  and  from  this  it  follows 
that,  so  far  as  it  was  otherwise  unobjectionable  under  the 
rulings  in  this  case,  it  should  have  been  admitted. 

5.  George  J,  Zeigler,  one  of  these  plaintiffs,  was  examined 
by  commission;  and  before  an  announcement  was  made 
the  defendant  moved  to  dismiss  and  remand  for  reexami- 
nationof  the  witness  the  entire  deposition,  upon  the  ground 
that  the  witness  had  failed  to  answer  the  sixth  cross-inter- 
rogatory ;  which  question  and  answer  is  as  follows : 

Sixth  cross :  "Is  this  writ  intended  by  you  as  renouncing 
all  benefit  as  a  creditor,  under  the  deed  of  assignment 
aforesaid ;  or,  in  other  words,  if  you  fail  to  recover  in  this 
action  the  goods  themselves,  do  you  still  claim  to  be  a 
creditor  of  Whittendale  to  the  amount  of  this  sale,  and 
that  he  is  liable?  Define  your  understanding  of  your 
claim  under  this  action,  and  state  particularly  tipon  what 
ground  you  claim  the  right  of  ownership  of  these  goods." 

Sixth  answer:  "This  is  a  question  of  law,  and  we  leave 
our  rights  to  be  asserted  by  our  counsel  and  determined 
by  the  court.  We  regard  the  reception  of  these  goods  by 
C.  Whittendale  as  a  fraud,  and  such  a  fraud  as  gave  him 
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or  hivS  representatives,  wherever  they  may  be,  no  title  to 
them  ;  and  should  we  be  wrong  in  this  as  a  matter  of  law, 
our  counsel  will  do  the  next  best  thing  for  us  in  the  mat- 
ter, whatever  this  may  be." 

Which  motion  was  overruled  by  the  court  Whether 
or  not  the  answer  evades  the  question,  or  the  witness;  is 
interrogated  as  to  his  intention  in  bringing  this  suit,  aud 
is  directly  asked  whether  it  is  his  purpose  to  rely  upon  the 
suit  or  to  claim  under  the  assignment,  or  whether  it  is  a 
response  to  the  question  to  reply  that  the  purpose,  as  to 
the  matter  inquired  about,  is  a  question  of  law,  which  he 
proposes  to  leave  to  the  determination  of  his  counsel  in 
our  view,  is  quite  immaterial.  If  there  was  fraud  in  the 
contract  of  sale,  the  vendor  might  either  "  affirm  and  en- 
force it,"  or  he  might  "rescind  it."  He  might  "sue  in 
assumpsit  for  the  price,  and  this  would  affirm  the  con- 
tract," or  he  might  "  sue  in  trover  for  the  goods  or  their 
value,  and  this  disaffirms  it.  But  in  the  meantime,  and 
until  he  elects,  if  his  vendor  transfer  the  goods  in  whole  or 
in  part,  whether  the  transfer  be  of  the  general  or  of  a 
special  property  in  them,  to  an  innocent  third  person,  for 
a  valuable  consideration,  the  rights  of  the  original  vendor 
will  be  subordinate  to  those  of  such  innocent  third  per- 
son." Benjamin  on  Sales,  3  American  ed.,  §433,  and 
authorities  cited.  So  a  creditor  cannot  be  permitted  both 
to  assail  and  claim  under  an  assignment;  one  or  the  other 
of  these  alternatives  he  must  take.  His  election  should 
be  made  before  he  commences  proceedings,  and  he  should 
not  be  permitted  to  await  the  result  of  his  suit  in  order  to 
make  his  election.  This  would  be  unfair  to  others  claim- 
ing under  the  assignment.  In  this  case,  he  has  elected  to 
annul  the  sale  by  bringing  the  action  of  trover,  and  the 
cross  question  which  it  is  claimed  he  has  failed  to  answer* 
was  not  pertinent  or  proper. 

As  to  the  portion  of  the  answer  which  characterizes 
the  conduct  of  the  assignor,  that  is  open  to  objection, 
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^^'hich  we  need  not  indicate  more  particularly,  but  wliicb 
^11  not  fail  to  arrest  the  attention  of  the  counsel. 

6.  The  other  questions  made  in  this  record  are  determined 
by  the  judgment  of  thia  court  just  delivered,  in  the  case 
of  Whittendale  vs.  Dixon  ds  Brothers. 

Judgment  reversed. 


suhmbbvillb  macadamized,  etc.,   road  compasy  vs. 
Bakeb. 

1.  When  this  cas:?  was  here  before,  the  ju'lgraent  of  the  court  beiow 
was  reversed,  and  a  new  trial  was  ordered,  unlesa  the  ptBintiff 
should  agree  torun  the  line  from  the  Bouthem  extremity  or  edgeof 
defendant's  road-bed  of  fifty  feet,  and  to  correct  the  vertiift  accord- 
ingly. When  thiH  judgment  was  certified  to  the  court  below  and 
was  placed  oa  the  minntes,  plaintilT  accompanied  it  with  a  die- 
claimer  such  aa  was  directed  by  this  court ;  he  accepted  "the  con- 
dition named"  in  the  judgment  of  thiu  court,  and  dliiclaimed  "all 
right  under  the  judgment  in  his  favor  to  encroach  on  the  road-bed 
of  the  defendant,  and  agreed  to  alart  the  dividing  tine  from  the 
si>iithern  edge  of  the  road-bed  and  rnn  thence  south  to  the  other 
terminus,  at  the  mouth  of  the  gully,  it  being  hie  intention  hereby 
to  accept  the  line  fiied  by  the  jury,  letis  any  encroaehmeut  on  the 
road-bed  of  the  defendant :" 

Held,  that  the  court  below  did  not  err  in  holding  this  to  be  a  siitis- 
fartory  compliance  with  the  condition  contained  in  the  judgment 
of  this  court,  and  in  overruling  the  objections  of  the  defendant,  and 
ordering  it  to  go  upon  the  minutest,  and  that  the  judgment  should 
be  affirmed. 

(a.)  It  will  not  be  anticipated  that  the  agreement  will  not  be  carried 
out  in  good  faith.  When  there  ahall  be  a  violation  of  its  terms  and 
an  encroachment  upon  the  rights  of  the  defendant,  it  will  be  time 
enough  for  the  conrla  to  interpose. 

2.  The  defendant  having  brought  the  case  to  thia  court,  and  the  judg- 
ment below  having  been  affirmed  upon  tlie  entering  of  a  diHclaimer 
by  the  plaintiff,  the  costs  of  this  court  and  of  the  transcript 

all  which  ucfendant  was  entitled  to  recover.  It  was  what  he 
compelled  ia  pay  out  to  correct  the  errors  complained  of,  ar 
is  not  entitled  to  more. 

3.  This  court  has  power  to  render  judgments  upon  terms,  or  to  a 
conditions  thereto,  and  the  court  below  has  no  rijiht  to  disrt 
or  modify  such  conditions.  The  decinion  of  this  court  and 
direction  awarded  in  the  case  shall    be  certified  by  the  ' 
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to  the  court  below,  under  the  seal  of  the  Supreme  Court,  and  shall 
be  respected,  and  in  good  faith  carried  into  full  effect  by  the  supe- 
rior court. 

AprU  17,  1883. 

Practice  in  Superior  Court.  Costs.  Practice  in  Su- 
preme Court.  Before  Judge  Snead.  Richmond  Superior 
Court.     April  Term,  1882. 

Baker  brought  ejectment  against  the  Summerville 
Macadamized,  etc.,  Koad  Company,  and  recovered  a  ver- 
dict for  certain  described  lands.  The  defendant  brought 
the  case  to  the  Supreme  Court  where  a  reversal  was 
granted  on  terms  (February  Term,  1882).  The  terms 
stated  in  the  remitter  are  as  follows : 

"The  judgment  of  the  court  below  be  reversed,  on  the  ground  that 
the  court  erred  in  charging  to  the  effect  that  the  line  of  plaintiff  ex- 
tended to  the  centre  of  defendant's  road-bed ;  and  a  new  trial  is 
ordered,  unless  the  plaintiff  agrees  to  run  the  line  from  tlie  southern 
extremity  or  edge  of  defendant's  road-bed  of  fifty  feet,  and  to  cofiect 
the  verdict  accordingly." 

When  the  case  was  returned  to  the  court  below,  the  de- 
fendant objected  to  the  entering  of  the  remitter  on  th*^ 
minutes.  The  court  overruled  the  objection,  and  ordered 
the  remitter  to  be  entered.  He  also  refused  to  give  the 
defendant  a  judgment  for  costs,  except  for  those  in  the 
Supreme  Court.  The  plaintiff  entered  a  disclaimer  in 
the  terras  set  out  in  the  decision.  Defendant's  counsel 
moved  for  the  passage  of  an  order  directing  a  new  trial, 
or,  in  default  thereof,  that  the  surveyor  who  had  run  the 
line  in  contest  be  directed  to  run  a  new  line  from  the  out- 
side of  the  plank  road.  The  court  refused  this  motion, 
accepted  the  disclaimer,  and  ordered  a  writ  of  possession 
to  issue.  Defendant  excepted  and  assigned  error  on  each 
of  the  rulings  of  the  court.  One  ground  of  error  was  as 
follows : 

"Because,  under  the  constitution  and  laws  of  this  state, 
the  Supreme  Court  does  not  possess  the  power  of  reversing 
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1  case  upon  terms  which  require  the  action  only  of  the 
party  whose  judgment  is  reversed,  because  it  appeared  to 
;hat  court  that  both  parties  seem  agreed  as  to  these  terms; 
»nd  when  that  court  so  acted  on  its  own  motion  alone,  it 
should  not  have  been  enforced," 

Frask  H.  Miller,  for  plaintiff  in  error. 

J.  S.  &  E.  B.  Hook;  Foster  &  Lamar,  for  defendant. 

FIall,  Justice. 

This  record  makes  only  three  questions  requiring  our 
lotice. 

The  case  was  before  this  court  at  the  February  Term, 
1882*,  and  the  judgment  of  the  court  below  was  reversed 
an  the  ground  that  the  court  erred  in  charging  to  the  effect 
:hat  the  line  of  the  plaintiff  extended  to  the  centre  of  de-  ' 
fendant's  road-bed,  and  a  new  trial  was  ordered,  unless  the 
plaintiff  agreed  to  run  thfi  line  from  the  southern  ex- 
tremity or  edge  of  defendant's  road-bed  of  fifty  feet,  and 
to  correct  the  verdict  accordingly.  When  this  judgment 
was  certified, to  the  court  below,  and  was  placed  upon  the 
minutes,  the  plaintiff  at  the  same  time  accompanied  it 
with  a  disclaimer  such  as  was  directed  by  this  court.  He 
accepted,  to  use  his  own  words,  ''  the  condition  named  " 
in  the  judgment  of  this  court,  and  disclaimed  "  all  right 
under  the  judgment  in  his  favor,  to  encroach  on  the  road- 
bed of  the  defendant,  and  agreed  to  start  the  dividing  line 
From  the  southern  edge  of  the  road-bed,  and  run  thence 
south  to  the  other  terminus,  at  the  mouth  of  the  gully,  it 
being  his  intention  hereby  to  ac(^ept  the  line  fixed  by  the 
inry,le8s  any  encroachment  on  the  road-bed  of  the  defend- 
ant" 

The  court  below  held  this  disclaimer  and  agreement 
a  satisfactory  compliance  with  the  condition  contained  in 
the  judgment  certified  from  this  court,  and  over  the  objec- 
tions of  the  defendant,  ordered  it  to  go  upon  the  minutes 
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and  the  judgment  to  be  affirmed.  Defendant  excepted  to 
this  decision,  and  brings  it  here  for  review. 

1.  From  a  careful  examination  of  this  record,  we  are  satis- 
fied that  there  was  no  error  in  this  ruling.  There  is  an 
acceptance  of  the  condition,  without  any  reservation,  so 
far  as  we  can  see,  upon  which  the  judgment  was  affirmed, 
and  we  are  unwilling  to  anticipate  that  the  agreement  will 
not  be  carried  out  in  good  faith.  When  there  is  a  viola- 
tion of  its  terms,  and  the  rights  of  the  defendant  are  thereby 
encroached  upon,  it  will  be  time  enough  for  the  courts  to 
interpose  and  prevent  the  wrongs  and  injuries  which  the 
defendant  seems  to  apprehend. 

ST.  Objection  was  made  to  the  order  and  judgment  allow- 
ing cost  for  bringing  the  case  to  this  court.  The  court  be- 
low awarded  to  the  defendant  judgments  for  the  cost  in- 
curred in  this  court  and  also  for  fifty -five  50-100  dollars 
cost  of  transcript  to  Supreme  Court,  paid  by  defendant 
upon  obtaining  supersedeas^  and  directed  execution  to 
issue  for  those  several  sums:  This,  under  any  view  we 
can  take,  is  all  the  cost  for  which  the  defendant  was  enti- 
tled to  have  judgment  It  was  what  he  had  to  pay  out  to 
correct  the  errors  complained  of.  Surely  he  is  not  enti- 
tled to  more.   66  Ga.,  466 ;  59  Jb.,  199. 

3.  The  next  objections  urged  to  this  proceeding  relate 
to  the  power  of  this  court  to  render  judgment  upon  terms, 
or  to  annex  conditions  thereto,  and  to  the  right  of  the  court 
below  to  disregard  or  modify  such  conditions.  How  any 
one  should,  at  this  late  day,  question  the  right  of  this 
court  to  render  such  judgments,  or  should  claim  for  the 
court  below  the  powers  alluded  to,  we  do  not  compre- 
hend. '*  The  decision  of  the  court,  and  any  direction 
awarded  in  the  case,  shall  be  certified  by  the  clerk  to  the 
court  below,  under  the  seal  of  the  Supreme  Court,  and 
shall  be  respected,  and  in  good  faith  carried  into  fall  effect 
by  the  superior  court."  Code,  §4286.  Upon  a  question  so 
clear  it  would  be  a  mere  waste  of  time  to  make  further  cita- 
tions, or  to  offer  additional  reasons.    Some  things  are  so 
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ear  that  all  the  argument  and  reason  in  the  world  could  ' 
)t  make  them  clearer,  and  this  we  deem  one  of  those 
lings.  This  we  say,  with  entire  respect  for  the  high  per- 
>iial  and  professional  standing  of  the  able  and  learned 
mnsel  who  brings  these  questions  before  the  court  for 
s  decision,  and  who  has  so  earnestly,  but  courteously,  in- 
sted  upon  their  correctness. 
Judgment  affirmed. 


Vason  &  Davis  vs.  Gardner,  trustee. 

The  propriety  of  makinR  Biirwell  Gardner  a  party  defendant  to 
the  ejeotmeiit  case,  for  fees  in  which  thiH  suit  waa  brought,  is 
not  apparent,  nnder  the  facts  in  the  record. 

It  is  tlie  duty  of  counsel  for  plaintiff  in  error  to  pre^nt  to  the  pre- 
siding ju<lgQ  for  his  certificate  a  tnie  bill  of  exceptions.  Where 
the  presiding  judge  retuwed  to  sign  a  bill  of  exceptions,  on  the 
ground  that  it  "did  not  contain  all  the  nectHnary  facts  and  was  not 
truly  stated,"  but  failed  to  stale  speciflcally  bis  objections  tliereto 
in  writing,  and  after  a  bearing  under  order  of  the  judge,  and  the 
Mugfiestion  of  corrections  by  defendant  in  error,  no  further  action 
was  taken  for  four  months,  during  whicli  time  the  term  of  tliis 
court  to  which  the  bill  of  exceptions  would  have  been  returnable 
had  convened,  without  any  effort  on  the  part  of  the  plaintiff  in 
error  to  compel  the  signing  and  certifying  of  the  bill  of  exceptions, 
the  case  would  be  dimnissed  on  molion — although  the  judge  certi- 
fius  that  he  was  aick  much  of  the  time  after  the  hearing  in  regard 
to  the  corrections  until  he  finally  signed  the  certificate,  he  also 
certifying  that  if  he  had  attempted  to  rectify  the  bill  of  exceptions, 
he  would  have  been  compelled  to  have  rewritten  it. 
. )  No  motion  to  dismiss  was  made  in  this  catie. 
A  claim  against  a  trust  CHtate  may  be  enforced  at  law,  but  the 
plaintiff  muat  make,  by  his  pleadings  and  proof,  a  case  in  which  a 
court  of  equity  would  administer  the  relief  prayed  for.  He  must 
estAblish  the  existence  of  a  trust  estate,  of  what  ii  consiats,  and 
the  specific  facta  that  render  it  liable  for  the  debt. 
In  a  suit  against  one  aa  a  trustee  of  certain  named  ce«luia  que  trii»t, 
a  judgment  cannot  Y>e  recovered  against  him  individually. 
Match  ao,  IM, 

Practice  in  Supreme  Court.     Practice  io  Superior  Court. 
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Trusts.    Pleading.     Judgments.     Before    Judge   Crisp. 
Lee  Superior  Court.     March  Term,  1882. 

Reported  in  the  decision. 

Hawkins  &  Hawkins;  Vason  &  Alfribnd;  Jobs  C. 
Reed,  for  plaintiffs  in  error. 

Fred.  H.  West,  for  defendant. 

HAll,  Justice. 

In  February,  1858,  Granniss,  as  administrator  of  Ken 
nedy,  brought  ejectment  against  Herron  for  lot  of  land 
144,  in  13th  district  of  Lee  county,  and  for  mesne  profits. 
Herron  dying  in  1870,  at  the  March  term,  1871,  of  Lee 
superior  court  his  death  was  suggested,  and  an  order  was 
taken  to  make  James  Gardner,  of  Richmond  county,  who 
was  alleged  to  be  the  real  defendant,  a  party  in  his  stead, 
and  directing  that  he  be  served  with  a  copy  of  the  decla- 
ration and  process  twenty  days  before  the  next  term  of 
the  court ;  and  this  service  was  perfected  on  him  1st  of 
September,  1871.  In  October,  1872,  service  was  again 
perfected  on  Gardner,  and  also  on  his  wife,  and  they  ap- 
peared and  answered  to  the  suit  by  pleading  title  by  pre 
scription,  and  the  general  issue.  The  case  coming  on  for 
a  hearing,  the  plaintiffs  had  a  verdict  for  the  premises  and 
a  large  amount  of  mesne  profits. 

A  motion  was  made  for  a  new  trial,  which  was  refused, 
and  thereupon  the  case  was  brought  to  the  July  term. 
1876,  of  this  court,  where  the  judgment  of  the  court  below 
was  reversed,  and  a  new  trial  awarded.     57  Oa.s  539. 

Pending  the  motion  for  a  new  trial  in  the  court  below, 
James  Gardner  died,  and  his  death  being  suggested  of 
record,  and  it  being  stated  that  Burwell  Gardner  was 
"  trustee  for  the  property  in  controversy,"  he  was,  by  the 
consent  of  parties,  ordered  to  be  made  a  party  in  lieu  of 
James  Gardner,  deceased.     Subsequent  to  the  reversal 
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'le  judgment  below  by  this  court,  another  trial  was  had 
a  verdict  rendered  in  favor  of  the  defendant  in  the 
tinent  suit. 

The  propriety  of  making  Burwell  Gardner  a  party 
•ndant  to  this  suit  is  not  apparent  to  us;  it  does  not 
n  that  he  was  in  any  way  the  successor  of  James 
drier,  who,  while  in  life,  defended  as  James  Gardner,  in 
individual  right,  and  not  as  trustee  for  any  one,  to- 
iler with  his  wife,  who,  for  aught  that  appears  to  the 
trarj-,  was  still  in  life,  and  being  discovert  by  the  death 
ler  husband,  was  capable  in  her  own  name  and  right 
ondncting  this  defence,  and  indeed,  as  survivor,  was  the 
per  party  to  carry  on  this  litigation.  She  does  not  ap- 
r  to  have  been  dropped  from  it,  or  to  have  relinquished 
right  she  had  to  conduct  it,  and  it  is  not  altogether 
ain  that  she  was  ever  consulted  or  gave  her  consent  to 
arrangement  by  which  Burwell  Gardner,  as  trustee, 
i  made  a  party  to  the  suit. 

.  At  the  termfnation  of  this  suit,  Vason  &  Davie  brought 
action  against  Burwell  Gardner,   "as  trustee  for  Mrs. 
nes  Gardner  and  her  children,"  for  the  recovery  of  one 
iisand  dollars,  besides  interest,  which  they  claim  was 
■  them  for  services  rendered  as  attorneys  at  law,  in  the 
ve  mentioned  ejectment  suit.     The   declaration    sets 
h  that  Mrs.  Gardner  and  her  children  were  the  owners  of 
1  plantations  in  the  county  of  Lee,  and  that  one  of  thetn 
luded  the  lot  of  land  in  question.  It  does  not  state,  how- 
r.  either  the  terms   of  the  trust  under  which    these 
ntations  were  held  for  them,  or  who   were  the  benefi- 
ies  of  this  trust,  or  the  amount  and  character  of  interest 
;  each  or  any  of  them  had  in  the  alleged  trust  property. 
y  state  that  they  were  employed    to    defend  by  the 
itee,  and  that  they  claim  a  debt  for  the  amount  sued  for, 
li  interest,  "against  the  property  of  the    trust  estate," 
pray  process  against  "the  defendant,  Burwell  Gard- 
as  trustee."   This  writ  was  served  on  Burwell  Gardner, 
'  appeared  and  plead  the  general  issue,  non  assumpsit^ 
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"  in  manner  and  form  as  the  plaintiffs  in  their  declaration 
complain  against  him."  The  case  was  tried  at  the  March 
term,  1882,  of  Lee  superior  court ;  and  on  the  13th  day  of  that 
month,  after  hearing  the  evidence,  the  court  awarded  a 
non-suit,  "  for  the  want  of  sufficient  proof  to  carry  the  case 
to  tlie  jury,"  as  alleged  in  the  order. 

On  the  17th  day  of  April,  1882,  the  plaintiffs  tendered 
to  the  presiding  judge  a  bill  of  exceptions,  in  which  the 
only  error  assigned  was  the  "  granting  of  the  non-suit  in 
said  case,"  and  which  he  then  refused  to  sign  and  certify, 
because  it  "did  not  contain  all  the  necessary  facts,  and  was 
not  true  as  stated."  He  did,  as  required  by  Code,  §4257, 
return  the  bill  of  exceptions  to  the  parties,  but  did  not 
state  specifically  his  objections  thereto  in  writing,  any 
further  than  as  above  indicated ;  however,  on  that  day  he 
ordered  notice  to  the  opposite  party  of  the  fact  that  the 
bill  of  exceptions  tendered  was  not  true,  and  did  not  con- 
tain all  the  evidence  material  to  aclear  understanding  of  the 
case,  and  of  the  time  of  tendering  the  same,  and  appoiute«i 
the  5th  day  of  May  then  next  ensuing,  to  hear  evidence  of  the 
truth  of  such  exceptions,  that  the  same  might  be  certified 
This  notice  was,  on  the  day  it  was  given,  duly  served 
on  counsel  for  defendant  in  error,  and  on  the  day  men* 
tioned  for  hearing  evidence,  the  counsel  for  defendant  in 
error  furnished  divers  corrections  of  the  statements  con 
tained  in  the  bill  of  exceptions.  The  corrections  were  not 
then  made,  because  of  the  sickness  of  the  presiding  judge. 
The  whole  matter  was  laid  aside,  and  no  further  steps  were 
taken  until  the  21st  day  of  September,  when,  being  about 
to  retire  from  office,  the  presiding  judge  found  these  pa- 
pers, and  appending  thereto  the  corrections  suggested  by 
defendant's  counsel,  he  signed  and  certified  the  writ  of 
error  as  thus  corrected,  and  the  case  was  returned  to  the 
February  term,  1883,  of  this  court.  Ten  days  were  allowed 
by  the  above  recited  section  of  the  Code,  after  the  bill  of 
exceptions  was  tendered,  to  make  the  corrections.  Within 
that  time  it  was  the  privilege  of  the  judge  to  avail  him- 
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If  of  the  evidence  furnished  by  the  opposite  party  to 
rrec't  the  errors  in  the  bill  of  exceptions ;  but  in  this 
se,  the  time  for  that  purpose  T\'as  extended  to  twenty 
ys  ;  and  when  the  bill  of  exceptions  was  certified,  some 
ur  months  thereafter,  the  term  of  this  court,  to  which  it 
oil  Id,  in  due  course  of  law,  have  been  returned,  had  oom- 
eiiced  and  continued  for  more  than  filteen  days.  There 
is  an  utter  failure  upon  the  part  of  the  plaintiffs  in  error 
avail  themselves  of  the  remedy  provided  by  law  (Code, 
558).  to  compel  the  signing  and  certifying  of  the  bill  of 
.eeptions  in  time.  True,  the  judge  says  that  after  the 
h  of  May,  he  waii  sick  much  of  the  time,  until  he  finally 
rned  and  certified;  but  he  also  says  that,  if  he  had  at- 
mpted  to  rectify  the  bill  of  exceptions,  he  would  have 
■en  compelled  to  have  re-written  it.  But  this  was  no  part 
his  duty.  It  was  the  duty  of  the  counsel  tendering  the 
11  of  exceptions  to  present  the  facts  fully  and  truly,  and 
have  presented  nothing  but  the  facts,  7  6^(1.,  259;  22 
i.,212;45yS.,317;58  /i.,  194;  60  75.,  447;  McBride 
Co.  vs.  Bechcitk^  trustee.  67  Ga.,  764,  and  Halleti^ 
'Mvei;  t&  Burhank  vs.  Dunn,  decided  at  tlie  present  term 
'  this  court,  and  not  yet  published. 

If  a  motion  had  been  made  and  insisted  upon  to  dismiss 
lis  writ  of  error,  we  should  have  been  compelled  to  grant 
;  but  it  was  not  done ;  and,  with  some  hesitancy  and 
)ubt  as  to  onr  jurisdiction  over  the  case,  we  proceed  to 
spose  of  it  upon  the  merits,  as  though  it  were  regularly 
;fore  us. 

3.  Without  entering  into  the  various  questions  made,  it 
ill  be  sufficient  to  state  that  the  pleadings  did  not  con- 
in  the  requisite  statements  to  charge  this  property  as  a 
ust  estate,  and  the  proof,  as  certified,  fell  very  far  short  of 
ibjecting  this  property  to  the  payment  of  the  plaintiffs' 
ibt.  Gaudy  trustee,  vs.  Babbitt  et  al., adm'rs,  56  (?«.,  640, 
fully  in  point,  and  holds  that  "the  plaintiff  must  establish 
le  existence  of  the  trust  estate,  of  what  it  consists,  and  the 
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specific  facts  which  render  it  liable  for  the  debt."  This  is  the 
substance  of  one  of  the  head-notes  in  this  case.  Bleckley,  J., 
in  delivering  the  opinion  of  the  court,  is  still  more  explicit. 
''  The  terms  of  the  trust,"  he  said,  "  were  not  shown  so  as 
to  disclose  to  the  court  and  jury  what  were  its  scope  and 
purpose ;  who,  if  any,  besides  Mrs.  Gaudy,  were  the  ben- 
eficiaries ;  or  what,  if  any,  restrictions  were  imposed  upon 
the  trustee's  power.  Neither  did  it  appear  of  what  the 
trust  estate  consisted,  or  what  was  its  value,  or  whether  it 
yielded  an  income,  or  whether  an  encroachment  upon  the 
corpus  would  be  necessary  or  proper."  "  While,  under 
§3377  of  the  Code,  a  claim  against  a  trust  estate  may  be 
enforced  at  law,  the  plaintiff,  by  his  pleadings  and  proofs 
must  make  a  case  in  which  a  court  of  equity  would  ad- 
minister the  relief  prayed  for."  Winslow  vs.  O^Pry^  56 
(?«.,  138,  furnishes  an  instance  in  which  a  judgment, 
founded  on  a  suit  which  was  wanting  in  these  requisites, 
was  set  aside. 

Ih  the  case  at  bar,  none  of  these  essential  facts  appear. 
While  it  is  certain  that  the  plaintiffs  rendered  services 
in  defending  the  suit  in  ejectment,  the  evidence  tends 
strongly  to  show  that  by  far  the  greater  part  of  these  ser- 
vices were  rendered,  not  at  the  instance  of  the  defendants 
in  that  suit,  but  of  Bartlett,  the  warrantor  of  their  title, 
who  is  dead  and  insolvent,  and  that  Vason  himself  had 
become  bound  to  make  good  Bartlett's  wrarranty  of  this 
title. 

The  plaintiflls  proposed,  on  the  trial,  to  amend  by  striking 
from  the  declaration  all  the  land^  mentioned,  except  lot 
number  one  hundred  and  forty -four,  in  protecting  the  title 
to  which  the  services  were  rendered ;  but  this  amendment 
would  have  amounted  to  nothing,  because  it  would  not 
have  supplied  the  defects  apparent  as  to  other  essential 
facts. 

4.  Neither  was  it  in  the  power  of  the  plaintiffs,  as  was 
insisted  in  the  argument  here,  to  have  judgment  against 
Burwell  Gardner  in  his  individual  character,  on  the  con- 
tract which  it  was  claimed  that  he  made.   According  to  the 
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allegations  in  the  pleadings,  he  did  not  bind  himself  indi- 
vidually for  this  debt,  but  "  as  trustee."  Such  a  judgment 
would  not  have  corresponded  with  the  facts  stated  in  the 
declaration,  but  would  have  been  directly  contrary  thereto, 
and  the  declaration  could  not  have  been  so  amended  as  to 
warrant  such  a  finding.  Code,  g3480. 
Judgment  affirmed. 


HeSDRIX  &  McBURNET  VS.  Mason. 
[Tliti  cue  ma  brougbl  forward  (ram  Uie  lait  lerm.  unier  |t2ri  (a)  ol  Itte  Code  ] 


1.  The  statate  requires  that  the  applicant  lora  writ  of  certiorari  ahanld 
give  abDnd  in  order  to  obtain  tlie  writ  (leaving  out  cases  in  forma 
paupent);  but  where,  on  an  application  lor  certiorari  from  a  jus- 
tice's court,  a  proper  bond  waa  given  to  the  justice  and  accepted  by 
bim,  the  fact  tbat  the  signatures  were  attested  by  a  mere  com- 
mercial notary  instead  of  by  the  magiHtrBt«,  will  not  require  the 
dietmiesal  of  the  certiorari, 

2.  The  constitutional  provision  allowing  an  appeal  to  a  jury  in  the 
juHtice'a  coart,  under  such  regulations  as  should  be  prescribeil  by 
law,  did  not  become  operative  until  legislative  action  prescribing 
regulations.  This  was  done  by  the  act  of  1678.  Under  that  act,  a 
right  of  appeal  to  a  jury  iji  a  justice's  court  exists  in  all  cases  tried 
therein ;  in  cases  involving  more  than  fifty  dollars,  the  right  of 
appeal  to  the  superior  court  was  preserved  as  it  existed  before  that 

(a-)  Tlie  statements  in  65  ffa.,  556,  apparently  conflicting  with  these 
views  were  obiter  dicta;  to  correct  this  seeming  discrepancy,  the  act 
of  1882,  doubtless,  was  passed. 

3.  Where  an  appeal  was  entered  in  good  faith,  but  the  bond  was  irri 
niarly  executed,  it  could  be  amended,  no  harm  being  done  there 
to  the  opposite  party. 

Fsbnurr  20,  1BS8. 

Certiorari.    Justice  Courts.    Bonds,    Amendment,    i 
fore  Judge  Hillyer.    Fulton  Superior  Court.    April  Ter 


Hendrix  &  McBurney  sued  Mason  in  the  justice's  coi 
of  the  1026th  district  G.  M.,  on  an  open  account  for  |75.( 
V  70-34 
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When  the  case  was  called  for  trial,  the  defendant  not  bein^^ 
present,  judgment  was  rendered  for  the  plaintiffs.  Two 
days  later,  G.  W.  Adair,  the  duly  authorized  agent  and 
attorney  in  fact  for  Mason,  the  latter  being  sick,  went  to 
the  office  of  the  justice  of  the  peace  and  offered  to  enter 
an  appeal  to  a  jury  in  that  court.  He  proposed  to  deposit 
an  amount  of  money  as  security,  if  necessary.  The  jus- 
tice responded  that  this  was  not  necessary,  but  that  Adair 
could  sign  as  security.  It  was  the  intention  of  the  latter 
to  do  so,  and  he  thought  he  had  done  so,  until  a  motion  was 
made  to  dismiss.  In  fact,  however,  he  merely  signed  hi;^ 
name  once,  and  the  magistrate  prepared  the  balance  of  the 
paper,  which  was  in  the  following  form : 

*  *  And  now  comes  the  defendant  by  his  attorney  at  law,  G.  W.  Adair, 
in  the  above  stated  case,  within  four  days  from  the  rendition  of  jsaM 
judgment,  and  having  paid  all  cost  that  has  accrued  up  to  date,  ap- 
peals the  same  to  a  jury  in  said  court,  and  tenders  as  liis  security  on 
said  appeal.    October  28th,  1881.  John  Mason,  [Seal.] 

Approved.  B.  G.  W.  Adair,  Att'y." 

When  the  case  was  called  for  trial  on  the  appeal,  a  mo- 
tion was  made  to  dismiss  it  because  no  security  had  been 
given.  Adair  made  aflSdavit  to  the  facts  stated  just  above, 
and  oflFered  to  sign  as  security.  *  This  was  refused  by  the 
magistrate,  and  the  appeal  was  dismissed.  Defendant 
applied  for  a  writ  of  certiorari.  The  bond  given  by  hini 
for  that  purpose  was  not  attested  by  the  magistrate,  but  by 
a  commercial  notary;  but  immediately  following  it  in  the 
record  appears  the  certificate  of  the  magistrate  as  to  the 
payment  of  costs.  When  the  case  was  called  in  the  ?ape- 
rior  court,  a  motion  was  made  to  dismiss  the  certiorari 
because  the  bond  was  not  properly  attested.  The  motion 
was  overruled,  and  the  case  remanded  for  trial  before  a  jury 
in  the  justice's  court,  the  presiding  judge  holding  that  the 
appeal  bond  was  amendable.  Plaintiffs  excepted,  and 
assigned  error  in  the  following  rulings : 

(1.)  In  refusing  to  dismiss  the  certiorari. 
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The  execution  and  attestation  before  the  notary  will  not 
prevent  this.  At  all  events,  a  good  bond  being  given,  and 
executed  before  a  notary,  the  court  did  not  err  in  overrol- 
ing  the  motion  to  dismiss  the  writ. 

2.  The  certiorari  was  properly  sustained  and  the  cause 
remanded  for  trial  before  a  jury  in  the  justice's  court. 
The  constitution  of  1877  prescribes  that  "  in  all  cases  there 
may  be  an  appeal  to  a  jury  in  said  court,  or  to  the  supe- 
rior court,  under  such  regulations  as  may  be  prescribed  by 
law."  Code,  §5163.  In  61  Oa.,  74,  it  was  held  that,  unUJ 
regulations  were  prescribed  by  the  legislature,  this  clause 
could  not  operate,  for  want  of  machinery,  and  that  the  old 
law  of  appeal  remained.  This  is  the  entire  scope  of  that 
judgment. 

Afterwards  a  law  was  enacted  in  1878,  which  declares 
that  ^'  in  any  civil  case  in  a  justice  court,  either  party  dis- 
satisfied with  the  judgment  of  the  justice  may,  as  of  right, 
enter  an  appeal  to  a  jury  in  said  court,  under  the  same 
rules  as  now  regulate  appeals  to  the  superior  court."  After 
that  act,  the  provision  in  the  constitution  became  operative 
by  the  rules  and  regulations  therein  adopted,  which  were 
the  same  as  those  rules  which  then  regulated  appeals  to 
the  superior  court.     Code,  §4157  (a). 

True,  by  the  same  act  an  appeal  to  the  superior  court 
was  allowed  too,  where  the  debt  was  more  than  fifty 
dollars ;  but  that  cannot  be  construed  to  annul  the  for- 
mer right  in  the  preceding  section.  Code,  §4157  (b).  Nor 
is  the  effect  of  the  act,  as  codified,  at  all  altered,  if  refer- 
ence be  had  to  the  original  act,  pamph.  p.  18,  or  act8  of 
1878-9,  p.  153-4.  The  first  section  is  codified  ia§4157(a| 
of  the  Code;  the  second,  is  codified  in  §4157  (b) ;  both  are 
correctly  codified.  The  ruling  in  the  65  Ga.j  556,  on  the  facts 
made,  is  to  be  found  in  the  head-note.  It  is  simply  that, 
after  trying  an  appeal,  it  is  too  late  to  certiorari  The 
dictum  that  "in  cases  less  than  fifty  dollars  "  the  appeal 
is  "to  a  jury  in  the  justice  court;  in  cases  over  fifty  dol 
lars,  to  the  superior  court,"  is  obiter^  and  not  an  adjudica 
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tion  of  the  law  on  the  facts  of  that  case.  If  the  general 
assembly  thought  that  this  court  had  so  ruled,  and  legisla- 
ted in  1882,  acts  of  1882,  p.  44,  to  remedy  the  ruling,  it 
acted  under  a  misapprehension  of  the  facts,  for  the  court 
was  not  construing  the  act  of  1878,  nor  did  the  judge  de- 
livering the  opinion  have  it  before  him,  or  refer  to  it. 

3.  There  was  no  error  in  allowing  the  appeal  bond  to  be 
amended,  or  in  ruling  that  it  might  be  done.  They  are  al- 
ways amendable.  Code,  §3505 ;  63  G^a.,  607,  and  numerous 
cases  there  cited  from  1st  Kelly  down.  The  only  excep- 
tion is,  if  the  appeal  be  entered  in  good  faith,  however 
irregularly,  that  no  harm  is  done  the  other  party.  Here 
none  is  done.  Adair  is  bound  beyond  all  doubt.  The 
debt  is  secured,  and  the  plaintiffs  are  not  hurt.  See  same 
case  and  those  cited  there. 

There  can  be  no  doubt  that  Mason  got  Adair  to  enter 
the  appeal  in  good  faith,  as  his  attorney  in  fact ;  that  Adair 
meant  to  sign  as  surety  and  thought  he  had  done  so,  but 
leaving  it  to  the  magistrate  to  write  everything  but  his 
name,  "attorney"  instead  of  "security"  was  affixed  to 
his  name  with  "  B."  before  it,  meaning,  as  the  magistrate 
intended  by  writing  it,  "By ;"  and  in  the  body  of  it,  by 
the  same  error,  the  magistrate  wrote  him  as  attorney  at 
law,  instead  of  attorney  in  fact.  It  was  clearly  a  mistake 
all  around,  as  the  affidavit  of  Adair  abundantly  shows  ; 
and  the  bond  should  have  been  amended.  Mason  was 
sick,  providentially  hindered  from  being  at  court,  got  his 
friend  to  enter  his  appeal,  acted  in  the  utmost  good  faith 
throughout,  and  should,  in  all  justice  and  good  conscience, 
as  well  as  in  law,  have  a  day  in  court  which  sickness  pre- 
vented his  having  before. 

Judgment  affirmed. 
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1.  There  was  teetimony  to  show  that  the  debts  which  form  the  found- 
ation of  this  suit  were  extinguished ;  but  if  otherwise,  these  claintf 
should  not  have  priority  over  the  debt«  contracted  with  innocent 
parties  without  notice  of  such  stale  and  questionable  demands. 

2.  Notes  were  given  in  Tennessee  on  October  4, 1869,  the  last  of  which 
fell  due  October  4,  1872.  On  February  7,  1870,  the  maker  died, 
and  administration  was  granted  on  March  7,  thereafter.  The 
payees  were  of  full  age  and  under  no  disability  from  the  date  of 
the  maturity  of  the  notes.  The  administrator  died  DecemWr  16, 
1879 ;  and  subsequently,  the  estate  of  such  deceased  administrator 
being  insolvent,  the  payees  of  the  note  sought  to  collect  the  note 
out  of  the  assets  of  such  estate : 

Held,  that  the  notes  were  barred  by  the  statute  of  limitations. 

(a.)  By  the  law  of  Tennessee,  the  creditors  of  deceased  perwns,  if 
they  reside  within  that  state,  shall,  within  two  years,  and  if  with- 
out, in  three  years  from  the  qualification  of  the  executor  or  aa- 
ministrator,  exhibit  to  him  their  accounts,  debts  and  claims,  and 
make  demand  and  bring  suit  for  the  recovery  thereof,  or  be  forever 
barred  in  law  and  equity.  No  admission  or  promise  on  the  part  of 
the  administrator  after  the  debt  is  barred,  can  operate  to  defeat  the 
statute,  and  not  to  plead  the  bar  will  charge  the  administrator  with 
a  devastavit.  All  actions  against  the  personal  representatives  oi 
a  decedent,  for  demands  against  such  decedent,  shall  be  brought 
within  seven  years  after  his  death,  notwithstanding  any  diBabilitr 
existing ;  otherwise  they  will  be  forever  barred. 

(6.)  When  a  foreign  executor  or  administrator  is  sued  in  the  courts 
of  this  state,  the  nature  and  extent  of  his  liability  will  depend 
upon  the  laws  of  the  state  where  he  derived  his  authority  to  ad- 
minister the  assets  of  the  decedent. 

April  10,  1883. 

Debtor  and  Creditor.  Administrators  and  Executors- 
Comitv  of  States.  Laws.  Statute  of  linfiitations.  B^ 
fore  Judge  Fain.  Whitfield  Superior  Court.  October 
Term,  1882. 

Reported  in  the  decision. 

T.  R.  Jones  ;  R.  J.  McCamy,  for  plaintiff  in  error. 

W.  K.  Moorb;  McCutchen  &  Shumate;  D.  W.  Hum 
PHREYS,  for  defendant. 


J    . 
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WFORD,  Justice. 

le  facts  material  to  an  nnderstandinj";  of  lliis  case,  and 
1  whicli  the  rights  of  the  parties  turn,  are  undisputed, 
substantially  as  follows : 

n  the  4th  day  of  Octol}er.  ]  8fi9,  James  D.  Hoskins, 
1  W.  Uoskins,  George  D.  Hoskins,  Mary  I.  Sloan  and 
tha  J.  Hambright,  children  and  heirs  of  Mrs.  John  A. 
kins,  being  of  full  age  and  the  joint  owners  of  a  farm 
he  state  of  Tennessee,  entered  in  a  contract  by  which 
es  D.  (4eorge  and  Mary  I.  Sloan  sold  their  interests  in 
said  farm  to  John  W.  Hoskins  and  B.  F.  Hambright, 
vhich  they  received  |300  in  cash  and  separate  notes 
ich  amounting  to  $1,481,  the  buyers  taking  bond  for 
s.     On  February  7th  next  thereafter,  John  W,  died, 

tbe  vendors  re-entered  on  the  land,  and  sold  it  to 
es  D.  Hoskins,  another  brother,  who  gave  his  notes  to 
rge  D.  and  Mary  I.  Sloan  for  precisely  the  same 
unt  of  the  notes  held  by  them  against  John  W.  Hos- 
.  Subsequently,  and  very  soon  thereafter,  the  land 
again  sold  to  one  J.  E.  Raht,  who  paid  them  in  full  for 
same. 

)hn  A.  Hoskins,  a  citizen  of  Georgia,  and  father  of  all 
e  parties,  was  appointed  the  administrator  of  John  "NV , 
kins,  in  March,  1870,  and  continued  to  be  such  adniin- 
lor  until  his  death  December  16th,  1879.     The  litijsa- 
iu  this  case  arises  from  an  effort  on  the  part  of  James 
loskins  and  Mary  I.  Sloan,  to  collect  out  of  estate  of 
I  A.  Hopkins,  which  is  insolvent,  the  notes  given    "by 
I  W.  Hoskins  to  them  for  their  interest  in  the  T«?ti- 
Be  farm  in  October.  1869. 

lis  claim  is  based  on  the  fact  that,  under  the  laws  of 
lessee,  when  John  W.  Hoskins   died,  being  without 

or  children,  his  real  estate  went  to  his  brothers  m:Ld 
rs,  and  his  personal  estate  to  his  father,  with  the  po-.v- 
t  of  his  debts  as  a  charge  upon  it.  Tliat  the  re-en  try- 
1  the  land  by  the  parties  selling  it  was  as  the  heii.-«   of 
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their  deceased  brother,  and  not  as  thejformer  owners,  under 
an  abandonment  of  the  contract  made  with  him.  That 
their  notes  against  John  W.  Hoskins  had  never  been  paid 
by  the  said  John  A.  Hoskins,  who  was  his  administrator, 
and  that  the  estate  of  said  John  A.,  in  the  hands  of  his 
administrators,  the  defendants  in  error,  is  liable  for  and 
should  be  decreed  to  pay  the  same. 

Under  the  foregoing  facts  and  the  law  as  applicable  there- 
to, the  chancellor  below,  to  whom  the  same  was  submitted 
without  the  intervention  of  a  jury,  decided  that  the  com- 
plainants were  not  entitled  to  recover  any  amount  of  money 
from  the  estate  of  the  administrators  of  the  said  John  A- 
Hoskins : 

(1st.)  Because  the  effect  of  taking  possession  of  the  land, 
under  the  circumstances  set  out,  extinguished  the  notes 
given  for  the  land. 

( 2d.)  Because  the  debts,  if  not  extinguished,  were  barred 
by  the  statute  of  limitations. 

1.  Whether  the  effect  of  taking  possession  of  the  land,  un- 
der the  circumstances  shown,  extinguished  the  notes  sought 
to  be  recovered  from  the  estate  of  John  A.  Hoskins  or  not, 
is  unnecessary  to  rule  in  this  case.  But  in  looking  at  all  the 
facts,  we  are  not  prepared  to  say  that  the  finding  and 
judgment  of  the  chancellor  on  this  point  was  error. 
For,  when  it  is  remembered  that  the  deceased  brother  had 
only  paid  one  hundred  and  fifty  dollars  on  the  land,  and 
that,  upon  his  death,  another  brother  came  in  and  took  it^ 
executing  his  notes  for  the  precise  amount  of  those  first 
given,  notwithstanding  the  interest  of  the  parties  had  in- 
creased ;  and  further,  that  afterwards  it  was  resold,  and 
they  had  received  the  full  value  therefor,  including,  of 
course,  the  value  of  the  share  inherited  from  the  brother; 
as  also,  that  they  had  allowed  these  notes  to  stand  uncol- 
lected through  so  many  years,  whilst  the  father  was  con- 
tracting debts  on  the  faith  of  the  property  in  his  possession 
here,  all  tend  to  make  such  a  case  as  might  well  satisfy  the 
chancellor  that,  as  the  heirs  were  all  grown,  and  the  fat 
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who  was  the  administrator,  not  objecting  thereto,  they 
made  that  agreement,  and  considered  the  land  theirs  as  be- 
fore, thereby  extinguishing  the  notes,  at  least  as  far  as  was 
necessary  to  bind  themselves.     But  even  if  this  were  not 
80,  should  a  court  of  equity  allow  them,  under  the  agreed 
statement  of  facts,  to  come  in  and  claim  priority  over  other 
bona  fide  creditors  of  the  said  John  A.  Hoskins,  and  sub- 
ject his  property  to  the  payment  of  a  debt  claimed  to  be  a 
trust  debt,  originating  and  existing  beyond  the  jurisdiction 
of  the  state,  of  which  even  the  possibility  of  notice  was 
doubtful,  to  say  nothing  of  its  being  a  transaction  alto- 
gether in  the  family  of  the  decedent,  and  of  which  other 
creditors  could  he  so  easily  kept  in  ignorance  ?    We  repeat, 
therefore,  that  we  are  not  prepared  to  say  that  the  debts 
were  not  extinguished  according  to  the  finding  of  the 
chancellor ;  but  even  if  they  were  not,  that,  in  equity  and 
good  conscience,  thej^  should  not  have  priority  over  the 
debts  contracted  with  innocent  parties  without  notice  of 
such  a  stale  and  questionable  demand. 

2.  Passing  from  this  to  the  question  of  the  statute  of 
limitations,  we  have  no  diflBculty  in  reaching  the  conclu- 
sion that  the  judgment  below  was  correct  on  this  point. 
John  A.  Hoskins  was  appointed  administrator  of  John  W. 
Hoskins,  March  7th,  1870 ;  the  notes  now  claimed  were 
given  October  4th,  1869 ;  the  last  one  fell  due  October 
4th,  1872,  and  there  was  no  disability  of  the  payees,  and  a 
full  right  of  action  against  the  administrator  from  the  date 
of  the  maturity  of  the  note. 

It  is  provided  by  the  Code  of  Tennessee  (1871),  section 
2279,  that  "  the  creditors  of  deceased  persons,  if  they  re- 
side within  this  state,  shall,  within  two  years,  and  if  with- 
out, shall,  in  three  years  from  the  qualification  of  the  ex- 
ecutor or  administrator,  exhibit  to  them  their  accounts, 
debts  and  claims,  and  make  demand  and  bring  suit  for  the 
recovery  thereof,  or  be  forever  barred  in  law  and  equity." 
Under  this  statute,  it  is  held  by  the  supreme  court  of 
that  state  that  no  admission  or  promise  on  the  part  of  the 
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administrator,  after  the  debt  is  barred,  can  operate  to  de- 
feat the  statute  (9  Yerg.,  433,  435-63),  and  that  not  to 
plead  the  bar  of  the  statute,  will  charge  the  administrator 
with  a  devastavit     7  Humph.,  373, 383 ;  3  Head,  658, 663. 

Section  2786  of  the  same  Code  provides,  after  stating 
the  various  limitations,  as  follows :  "  But  all  actions  against 
the  personal  representatives  of  a  decedent  for  demands 
against  such  decedent,  shall  be  brought  within  seven  years 
after  his  death,  notwithstanding  any  disability  existing; 
otherwise  they  will  be  forever  barred."' 

"  This  statute,"  says  the  supreme  court,  "  establishes 
what  is  called  a  positive  prescription  or  limitation,  in  con- 
tradistinction to  a  negative  prescription.  The  distinction 
between  them  is  that  the  former  acts  upon  and  extinguishes 
the  right,  while  the  latter  only  affects  the  remedy."  State 
V8.  Orutcher,  2  Swan.,  504,  512 ;  9  Yerg.,  57. 

"  To  this  statute  there  are  no  exceptions  in  favor  of  per- 
sons under  disabilities.  The  courts  can,  therefore,  make 
none."     6  Yerg.,  224 ;  1  Head,  248. 

Without  a  repetition  of  the  facts  of  this  case,  it  is  clear 
that,  if  John  A.  Hoskins  were  in  life  and  sued  as  the  ad- 
ministrator of  John  W.  Hoskins  by  these  parties,  they  could 
not  recover,  even  of  the  assets  of  John  W.,  in  his  hands  un- 
administered ;  how  much  less,  then,  can  they  recover  from 
the  assets  of  John  A.,  in  the  hands  of  his  administrator. 

It  will  be  seen  that  we  have  applied  the  law  of  Ten- 
nessee to  the  facts  of  this  case,  and  this  is  in  conformity 
to  the  former  rulings  of  this  court.  In  the  case  ot  Johnson 
et  aL  V8.  Johnson  et  aL^  56  (?«.,  329,  this  court  say:  "When 
a  foreign  executor  or  administrator  is  sued  in  the  court* 
of  this  state,  the  nature  and  extent  of  his  liability  will  de- 
pend upon  the  laws  of  the  state  or  country  where  he  de- 
rived his  authority  to  administer  the  assets  of  the  decedent." 

Judgment  affirmed. 
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Central  Railroad  vs.  Combs  et  al. 

[This  case  was  argued  at  the  last  term,  but  wm  ordered  re-argu  jd  at  the  prebent  term. 

1 .  A  railroad  company  which  sells  and  issues  tickets  to  passengers 
over  its  own  lines  of  road  and  lines  of  road  of  other  companies 
(known  as  through  tickets),  is  liable  for  the  sure  and  safe  trans- 
portation of  such  passengers  to  the  point  of  destination,  notwith- 
standing there  may  be  indorsed  or  printed  on  the  tickets  so  sold 
and  issued  a  notice  that  the  company  issuing  and  selling  such 
tickets  shall  not  be  liable,  except  as  to  its  own  lines  of  road. 

(a.)  The  road  issuing  a  check  for  the  baggage  of  a  passenger  with  a 
through  ticket,  has  been  held  liable  for  its  safe  and  sure  carriage 
and  transportation,  on  the  ground  that  it  was  a  part  of  its  under- 
taking ;  and  the  same  principle  will  apply  to  the  passenger  himself. 

2.  Where  the  agent  of  a  railroad  in  Atlanta,  Georgia,  sold  to  a  pas- 
senger a  ticket  to  Galveston,  Texas,  (to  which  point  it  was  guar- 
anteed he  could  go, )  by  way  of  his  own  road  and  connecting  roads 
to  New  Orleans,  and  thence  by  the  Morgan  line  of  steamers  to  Gal- 
veston, and  upon  the  arrival  of  the  passenger  in  New  Orleans  he 
found  that  the  steamers  on  the  Morgan  line  had  been  taken  off;  if 
there  were  other  routes  to  his  destination  open  to  him,  the  meas- 
ure of  damages  which  he  could  recover  against  the  road  issuing 
the  ticket,  would  be  what  it  would  have  cost  him  to  have  reached  his 
destination  by  other  means  and  routes  than  the  Morgan  line,  in- 
cluding reasonable  pay  for  delays ;  and  it  might  include,  also,  such 
special  damages  as  the  party  may  have  sustained  by  reason  of  such 
delay. 

(a.)  If  it  should  appear  that  no  quarantine  existed  when  the  ticket 
was  sold,  and  that  subsequently  to  the  purchase,  the  Morgan  line 
of  steamers  was  withdrawn,  in  consequence  of  the  prevalence  of 
yellow  fever  in  New  Orleans,  then  the  purchaser  would  not  be  en- 
titled to  recover  anything. 

(6.)  If  the  steamers  had  been  withdrawn  when  the  ticket  was  pur- 
chased, and  the  purchaser  proceeded  to  New  Orleans,  and  there 
was  no  other  convenient  and  expeditious  way,  then  the  measure 
of  damages  would  be  the  expenses  of  the  purchaser  from  Atlanta 
to  New  Orleans  and  back,  expenses  while  there,  necessary  expenses 
on  the  road,  and  the  loss  of  time  in  making  the  passage  there  and 
back. 
September  1, 1883. 

Railroads.  Contracts.  Damages.  Common  Carriers. 
Before  Judge  Simmons.  Bibb  Superior  Court.  October 
Term,  1881.- 
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Reported  in  the  decision. 

Lyon  &  Gresham,  for  plaintiff  in  error. 

Bacon  &  Rutherford,  by  brief,  for  defendants. 

Blandford,  Justice. 

The  defendants  in  error  brought  their  separate  actions 
in  the  superior  court  of  Bibb  county  against  the  plaintiff 
in  error,  in  which  each  alleged  that  he  made  a  contract 
with  the  defendant  (the  plaintiff  in  error),  that  for  and 
in  consideration  of  the  sum  of  thirty -five  55-100  dollars, 
it  would  transport  the  plaintiff  from  the  city  of  Macon, 
Georgia,  to  the  city  of  Galveston,  Texas ;  that  he  paid 
said  amount  to  defendant,  and  that  defendant  issued  and 
delivered  to  plaintiff  a  ticket,  with  certain  coupons  at- 
tached ;  that  plaintiff  travelled  and  was  transported  on  said 
ticket  as  far  as  the  city  of  New  Orleans ;  that  part  of  the 
ticket  so  purchased  was  over  the  Morgan  line  from  New 
Orleans  to  Galveston ;  that  he  left  the  city  of  Macon  on 
the  20th  of  August,  1879,  and  followed  the  directions 
given  him  by  defendant,  reaching  New  Orleans  on  the 
2l8t  of  August,  1879,  and  there  the  defendant  failed  and 
refused  to  carry  him  farther  on  his  journey^  and  the  Mor- 
gan line  failed  and  refused  to  carry  plaintiff  from  New 
Orleans  to  Galveston.  And  it  was  further  averred  that  there 
was  no  steamer  running  on  the  Morgan  line  from  New  Or- 
leans, and  had  not  been  for  a  long  time  before  the  issuing  of 
said  ticket  and  the  making  of  the  contract,  and  that  fact 
defendant  knew  before  it  sold  the  ticket.  These  are  all 
the  allegations  in  the  declaration  material  to  be  considered 
by  this  court. 

The  defendant  in  the  court  below  and  plaintiff  in  error 
in  this  court  filed  a  plea  of  the  general  issue. 

The  plaintiff.  Combs,  was  sworn  as  a  witness  in  behalf 
of  plaintiffs,  and  he  testified  that  he  wanted  to  go  to  Telas 
for  the  purpose  of  buying  ponies  or  horses,  in  the  summer 
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or  winter  of  1879.  and  that  he  and  Richards  went  to  the 
Central   Railroad  depot  in  Macon,  and   asked  the   ticket 
agent  aa  to  which  was  the  best  way  to  get  to  Galveston, 
and  whetherthey  could  get  tickets  to  go  through  on.    "He 
told  us  he  could  sell  us  tickets  by  way  of  New  Orleans  to 
Galveston,  and  did  sell  one  to  witness  and  Richards  for 
thirty-five  dollars  each."     Witness  identified  two  tickets 
shown  him,  and  said  that  "these  are   parts  of  the  two 
tickets  sold  to  ua  by  the  ajrent  of  the  Central  Railroad," 
and  were  the  parts  they  were  not  able  to  use.     They 
started  to  Galveston  on  the  tickets  which  they  bought,  and 
went  as  far  as  New  Orleans ;  and  when  they  arrived  there 
and  presented  the  tickets,  the  agent  of  the  Morgan  line 
of  Bteamers  informed  them  the  steamers  were  not  ruiming. 
"  When  we  found  we  could  not  go  on  to  Galveston,  we 
stayed  in  New  Orleans  two  days  and  nights,  and  then  re- 
turned to  Macon.     We  paid  two  dollars  a  day  for  board 
each  day  we  stayed  in  New  Orleans,  and  we  paid  twenty- 
four  dollars  each  for  tickets  back  to  Macon,"  sixteen  dollars 
each  for  expenses  on  the  road  there  and  back ;  their  time 
was  worth  each  ten  dollars  per  day  ;  that  they  were  gone 
six   days.       Upon    cross-examination,  stated  that   ticket 
agent  did  not  say  anything  to  him  alwut  not  being  able 
to  go  to  New  Orleans  by  Memphis,  but  heard  some  con- 
versation between  him  and  Mr.  Richards  about  going 
Memphis,  but  do  not  know  what  it  was.     Did  not  h 
Mr.  Hoge,  the  agent,  say  he  could  not  sell  us  tickets 
way  of  Memphis,  on  account  of  yellow  fever  being  th" 
and    the   tickets  had  been  taken  off  of  sale ;  nor   di 
hear  him  say  he  did  not  know  whether  we  could 
through  New  Orleans  or  not,  as  he  had  not  been  oflici 
notified  to  take  the  tickets  off'  sale.     Does  not  remen 
what  month  this  occurred  in.  but  thinks  it  was  in  the  ■ 
ter  time.     On  looking  at  the  date  of  the  ticket,  said  it 
in  August,  but  afterwards  said  he  thoujrht  it  was  in 
wioter  time.    His  meals  on  the  way  to  New  Orleans 
fifty  cents  each  ;  remembers  no  other  item  of  expense 
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ing  to  make  up  the  sixteen  dollars,  except  prize  candy  and 
other  such  things  bought  on  the  cars ;  was  a  horse  drover, 
and  was  certain  he  could  make  ten  dollars  a  day. 

The  plaintiffs  introduced  in  evidence  two  coupons  of 
tickets  from  New  Orleans  to  Galveston,  copy  of  which  is 
as  follows : 

"Central  Railroad  of  Georgia.  First  Class.  Galveston,  Texss, 
viaC.  of  G.,  C.  &  W.,  W.  of  A.,  L.  &  N.,  T.  M.  L.  T.  Co.  Issued bythe 
Central  Railroad  of  Georgia.  Good  for  one  first-^lass  passage  to  Gal- 
veston, Texas,  when  officially  stamped,  and  subject  to  the  following 
contract :  1st.  In  selling  this  ticket,  this  company  acts  as  agent,  and 
is  not  responsible  beyond  its  own  line,"  etc. 

Stamped  on  the  back  of  each  ticket  and  coupon : 

"Central  Railroad  of  Georgia.  S.  C.  Hoge,  agent.  August  20, 
1879." 

The  defendant  introduced  S.  C.  Hoge,  who  was  sworn, 
and  he  testified  that  he  was  the  agent  of  the  Central  Rail- 
road at  Macon ;  sold  two  tickets  in  August,  187S,  to  two 
men,  who  said  they  wanted  to  go  to  San  Antonio,  Texas, 
by  way  of  Galveston ;  did  not  know  whether  plaintiff  was 
one  of  the  men,  but  these  are  the  tickets  which  he  sold; 
recognizes  the  stamps  and  remembers  the  date  on  them ; 
it  was  in  August,  1879.  They  asked  witness  if  he  could 
sell  them  tickets  by  Memphis  to  Galveston ;  he  informed 
them  he  could  not,  as  there  was  yellow  fever  there ;  the 
place  was  quarantined,  and  we  had  been  notified  to  take 
the  tickets  off  sale.  He  then  asked  witness  if  there  was  any 
other  route  they  could  get  tickets,  so  as  to  go  through  on 
same  tickets.  Witness  replied  that  he  could  sell  them 
tickets  through  New  Orleans,  but  he  did  not  know  whether 
they  could  get  through  or  not,  on  account  of  the  yellow 
fever  being  there.  Witness  knew  that  the  yellow  fever 
was  there  as  well  as  at  Memphis.  Witness  told  them  that 
he  had  not  been  notified  to  take  the  tickets  off  sale  by 
that  route,  and,  therefore,  he  had  to  sell  them  the  tickets; 
but  he  did  not  tell  them  they  could  go  through  on  the 
tickets ;  simply  told  them  he  was  doubtful  about  it  Some 
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ime  after  this,  the  same  men  who  bought  the  tickets  came 
tnd  demanded  a  refunding  of  their  money,  as  they  said 
hey  could  not  pet  through  Xew  Orleans  on  them;  they 
ivere  referred  to  Major  Shellman. 

Major  N,  T.  Shellman  was  introduced  and  sworn  as  a 
witness  for  defendant,  and  he  testified  that  he  was  the 
jeneral  agent  of  the  Central  Railroad  at  Macon,  in  1879; 
iie  remembered  the  plaintill  coming  to  him  to  take  up  t'i« 
iioupons  of  the  two   tickets,  and  to  reimburse  thera 
Iheir  expenses  in  going  and  returning  from  New  Orlei 
IS  they  had  not  been  enabled  to  go  further  on  accoun 
[lie  Morgan  line  of  steamers  being  quarantined  or  stop] 
by  the  prevalence  of  yellow  fever  at  New  Orleans,     \ 
iiess  refused  to  pay  them,  and  referred  the  matter  to 
Smith,  who  had  charge  of  the  passenger  business  of  the  re 

A  letter  was  received  from  Mr.  Smith,  and  it  was  reai 
Oombs,  who  seemed  to  be  acting  for  himself  and  Richai 
Witness  proposed  to  pay  twenty-five  50-100  dollars  for 
unused  portion  of  the  tickets,  not  because  the  road  ' 
bound,  but  in  order  to  settle  the  matter.  Combs  refu 
to  settle,  and  the  suit  was  brought. 

This  is  all  the  testimony  submitted  by  the  parties  in  I 
case,  and  as  the  cases  of  Combs  and  Richards  were 
same  in  all  respects,  by  consent  of  the  parties,  the  two  c 
were  tried  together,  and  a  verdict  was  rendered  in  each  c 
for  the  sum  of  one  hundred  and  thirty-nine  55-100  doll 

The  defendant  moved  for  a  new  trial  on  several  groui 

(1.)  Because  the  court  erred  in  charging  the  jury, 
you  believe  that,  at  the  time  the  contract  was  made,  th 
men  were  notified  that  they  could  not  get  through  ^ 
Orleans  to  Galveston,  and  they  agreed  to  take  the  risl 
see  whether  they  could  go  through  or  not,  then  they 
not  entitled  to  recover.  It  is  for  you  to  say  whether  t 
was  the  contract  or  not.  If  the  agent  of  the  railr 
simply  expressed  a  doubt  as  to  their  getting  through,  i 
they  did  not  agree  to  take  the  risk,  then  the  railroad  is  i 
liable  for  the  actual  damages,  whatever  they  may  be. 
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(2.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "  I  charge  you  they  are  entitled  to  recover  ex- 
penses from  here  to  New  Orleans  and  back,  expenses 
while  there  and  necessary  expenses  on  the  road,  also  to 
recover  the  loss  of  time  in  making  passage  there  and  back." 

(3.)  Because  the  jury  found  contrary  to  the  following 
charge :  "  If  you  believe  these  men  made  this  contract 
with  the  railroad  company,  or  its  agents  in  Macon,  for  the 
sale  of  tickets,  and  they  agreed  to  transport  them  from 
Macon  to  Galveston,  then  the  railroad  is  bound  to  do  so, 
unless  from  providential  cause  or  something  of  that  sort, 
and  if  they  did  not  do  it,  then  the  plaintiffs  are  entitled  to 
recover  the  actual  damage  which  they  have  sustained  by 
reason  of  the  railroad  company  not  having  complied  with 
its  part  of  the  contract." 

(4.)  Because  the  jury  found  contrary  to  the  evidence 
and  against  the  weight  of  evidence. 

(5.)  Because  the  jury  found  contrary  to  law  and  the 
equity  and  justice  of  the  case. 

The  court  overruled  the  motion  for  a  new  trial,  and 
error  to  this  court  is  assigned  upon  exceptions  to  this 
ruling. 

1.  There  are  several  questions  made  by  this  record. 
First,  is  a  railroad  company  which  sells  and  issues  tickets 
to  passengers  and  persons  over  its  own  lines  of  road  and 
the  lines  of  road  of  other  companies,  known  as  through 
tickets,  liable  for  the  sure  and  safe  transportation  of  such 
passengers  or  persons  to  the  point  of  destination,  notwith- 
standing there  may  be  indorsed  or  printed  on  the  tickets 
so  sold  and  issued,  ^^  that  the  company  issuing  and  sell- 
ing such  tickets  shall  not  be  liable  except  as  to  its  own 
line  of  road  "?  It  has  been  held  by  this  court  that,  when 
a  passenger  with  a  through  ticket  over  a  connecting  line 
of  railroads  checks  his  baggage  at  the  starting  point  through 
to  his  destination,  and  upon  arriving  it  is  damaged  and 
has  been  broken  open  and  robbed,  he  may  sue  the  road 
which  issued  the  check,  or  he  may  sue  the  road  deliv- 
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iiijr  the  bajrjrage  in  bad  order.  WolJ'  vs.  Central  Rail- 
ad  Company.  68  ^a.,  653;  Hawley  vs.  Screven  et  al., 
f'rs,  62  Ga..  347.  In  2  Redfield  on  Railways,  p.  292, 
01,  it  is  stated  '•  that  taking  pay  and  giving  tickets  or 
ecks  throu(:h  for  the  carriage  of  baggage  of  passengers, 
nds  the  first  company,  ordinarily,  for  the  entire  route." 
St  this  author,  who  cannot  be  considered  as  having  any 
as  or  prejudice  against  these  corporations,  does  not  assign 
ly  reason  for  the  dictum  above.  He  contents  himself 
ith  citing  the  case  of  McCormick  vs.  Hudson  River  Raii- 
sy,  4  E.  D.  Smith,  181. 

It  may  be  very  safely  assumed  from  these  decisions 
at  the  law  of  this  state  is  that,  when  a  railroad  com- 
my  issues  and  sells  a  ticket  over  its  own  lines  of  road, 
id  over  the  lines  of  other  roads  to  a  point  desig- 
ited.  such  company  is  liable  to  the  passenger  thus 
irchasing  such  ticket,  who  checks  his  baggage  through 
1  the  line  indicated  in  the  ticket,  for  the  safe  and  secure 
;rriage  and  transportation  of  such  baggage.  And  if  the 
ilroad  company  would  be  liable  for  the  safe  and  secure 
ansportation  of  the  baggage  of  a  passenger,  which  is  but  a 
invenience  and  incident  of  the  passenger,  it  cannot  be 
try  readily  perceived,  why  such  company  should  not  be 
ible  for  the  safe  and  secure  carriage  and  transportation 
the  passenger  himself.  Why  is  the  company  thus  con- 
acting,  liable  for  the  transportation  of  the  passenger's 
iggage  ?  Is  it  not  because  such  is  the  undertaking  of 
ich  company? 

In  the  case  of  Illinois  C.  R.  R.  vs.  Copeland,  24  111 
!8,  the  Supreme  Court  of  that  state  say  this:  -'W 
)ld  the  ticket  and  the  check  given  by  this  company,  an 
reduced  in  evidence,  imply  a  special  undertaking  to  can 
le  passenger  to  St.  Louis,  vm  the  Terre  Haute  and  Alto 
ailroad,  andhis  baggage  also.  The  ticket  is  what  is  know 
i  a  through  ticket,  and  the  check  denotes  that  the  ba) 
ige  is  checked  from  Chicago  to  St.  Louis,  and  both  ii 
rm  the  passenger  that  the  IllinoiB  Central  has  runnin 
V  70-35 
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<;onnections  with  the  Terre  Haute  and  Alton  road,  and  that 
they  can  and  will  deliver  the  passenger  and  baggage,  by 
means  of  this  connection,  at  St.  Louis.  The  ticket  and 
<3heck  are  both  issued  by  the  Illinois  Central ;  they  are  the 
■evidence  of  the  contract  made  with  them,  and,  in  effect, 
speak  this  language:  'If  you  will  buy  this  ticket,  we  will 
•carry  you  safely  to  St.  Louis,  and  your  baggage  also ;  the 
terminus  of  our  road,  by  means  of  our  connection  with 
Terre  Haute  and  Alton  road,  is  at  St  Louis,  and  we  guar- 
antee to  you  your  safe  arrival  there  with  your  baggage, 
*  ♦  *  *  whether  we  run  our  own  cars  through  or 
take  those  of  the  other  road  at  the  point  of  intersection. 
You  pay  through,  and  you  and  your  baggage  shall  be  car- 
ried through.'  This  is  the  contract  evidenced  we  think  by 
the  ticket  and  check.""  What  a  close  analogy  between  the 
case  under  consideration  and  the  Illinois  case  above  cited ! 
And  the  reason  for  the  rule  is  well  stated.  You  pay  your 
money  to  go  through,  and  the  company  receiving  it  guar- 
antees to  you  that  you  shall  go  through  safely ;  it  is  an 
implied  special  contract,  and  it  is  not  limited  by  any  state- 
ments written  or  printed  on  the  check  or  ticket  not  signed 
by  the  passenger.  In  support  of  this  doctrine  see  Quinby 
V8.  Vanderbilt,  17  N.  Y.,  306;  also  Kessler  vs.  N,  Y.  C. 
R.  R.,  7  Lansing,  N.  Y.,  62.    Code  of  Ga,,  §2068. 

2.  There  is  no  error  in  the  several  rulings  of  the  court 
below,  except  as  to  the  rule  given  in  charge  to  the  jury 
upon  the  measure  of  damages  in  this  case.  The  court  in- 
structed the  jury  that,  if  the  plaintiffs  were  entitled  to 
recover,  they  could  recover  the  passage  money  from 
Macon  to  New  Orleans  and  back,  expenses  in  New  Orleans, 
and  expenses  on  the  passage  and  reasonable  compensation 
for  the  time  employed  in  the  journey.  This  is  not  the 
correct  rule  of  damages  in  this  case.  It  is  not  shown  by 
plaintiffs  that  they  made  any  attempt  to  reach  Galveston, 
except  by  the  Morgan  line  of  steamers ;  and  it  does  not 
appear  that  there  was  no  other  means  by  which  they  could 
have  reached  Galveston,  the  point  plaintiff  in  error  had 
guaranteed  they  should  go.     The  declaration  of  plaintiffs 
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oes  not  so  s^ate ;   but  avers  the  steamers  on  the  Mor<:an 
lie  had  been  taken  off.     It   may  be  there  were  other 
jutea  open  at  the  time;  and  in  such  case,  the  measure  of 
umages  would  be  what  it  would  have  cost  them  to  have 
L'ached  their  destination  by  other  means  and  other  routes 
liun  the  Morgan  line  of  steamers,  including  reasonable 
>ay  for  delays;  and  it  might  be  also  for  such  special  dam- 
iie  the  party  may  have  sustained  by  reason  of  such  delay. 
'Iiis  would  have  been  the  proper  measure  of  damages 
inder  the  facts  in  this  case.    If  it  should  appear  upon 
nother  trial  that  no  quarantine  existed  when  the  tickets 
^ere  sold,  and  that  subsequent  to  the  purcha.se  of  the  tick- 
ts  by   defendants  in  error,  the  Morgan  line  of  steam- 
rs  were  withdrawn,  in  consequence  ol  the  prevalence  of 
ellow  fever  in  New  Orleans  or  elsewhere,  then  the  plain- 
iffs  in  the  court  below  would  not  be  entitled  i 
inything.     If,  however,   it  shall  be  made  to  i 
he  next  trial  that  the  steamers  had  been  withdri 
liey  purchased  their  tickets,  and  they  proceed* 
Orleans  on  their  journey,  and  there  was  no  othf 
ent  and  expeditious  way  by  which  they  could  i 
:eston,  then  they  would  be  entitled  to  their  exp< 
he  rule  given  by  the  court  belbw  as  to  the  ii 
lamages  would  be  applicable. 
Judgment  reversed. 


Strickland  et  al.  vs.  Griffin  ei  al. 

[Thlacase  wu  brotigbl  lonrard  from  thelaat  Wnu,  uiidisr  tVinUt,] 

:.  The  conatitntion  of  1868  took  effect  from  the  2lHt  .luy 
not  including  that  day.  Therefore  a  judgmwit  iil  iLi- 
reniiered  on  that  day  was  valid,  and  was  not  afli-'-U'<l  i 
ion  of  the  constitution  aboliahiiijf  county  cmiru-, 

[a.)  But  a^./o.  issued  on  suchajudjrment  by  Ih.jn-i^i 
court,  on  July  25th,  was  invalid.  The  jH/vi-r  \m  ,.-.-. .^ 
was  transferred  by  the  constitution  of  IWiM  i-^  ii.i  ..-, 

[b.)  IniSOa.,  284,  the  acceptance  of  an  uj>p'J     '— • 
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ministerial  duty,  in  the  line  of  the  transmission  of  unfinished  busi- 
ness to  the  superior  court. 

2.  A  sale  under  such  a  void  process  could  pass  no  title  to  the  pur- 
chaser, nor  confer  on  him  any  right  to  have  possession  deiivereii 
to  him  by  the  sheriff;  nor  could  the  court  by  its  order  confer  giH*h 
power ;  especially  against  one  claiming  and  holding  adversely  t*^ 
the  defendant  in  execution.  The  provision  requiring  the  sheriff  to 
put  a  purchaser  in  possession  of  land  sold  does  not  authorize  him 
to  turn  out  any  other  person  than  the  defendant  in  execution,  his 
heirs,  or  their  tenants,  or  assignees  since  the  judgment. 

(a.)  Even  if  the  fi.  fas.  were  good  as  between  the  parties  thereto,  one 
claiming  to  be  a  purchaser  bona  fide  would  not  be  bound  by  the 
judgment,  but  might  attack  it  for  any  defect  appearing  on  the  fate 
of  the  record  or  pleadings,  or  for  fraud  or  collusion,  whenever  and 
wherever  it  interfered  with  his  rights,  either  at  law  or  in  equity. 

3.  While  equity  will  not  ordinarily  interfere  by  injunction  to  restrain 
a  bare  trespass  or  apprehended  trespass,  capable  of  computation 
in  damages,  unless  in  case  of  insolvency,  or  to  prevent  irreparable 
damage,  yet  where  the  bill  involved  also  the  enforcement  of  a  troi< 
and  an  attack  upon  a  sale,  on  the  ground  of  fraud  which  prevented 
the  complainant  from  asserting  her  legal  rights,  there  was  no  error 
in  granting  an  injunction  until  the  final  hearing. 

4.  The  evidence  before  the  chancellor  being  conflicting,  it  doe?  not 
appear  that  he  abused  his  discretion  in  granting  an  injunction  in 
this  case. 

5.  Upon  an  application  for  injunction,  notice  should  be  given  to  the 
party  sought  to  be  enjoined,  and  no  order  for  injunction  should  be 
granted  until  such  party  can  be  heard,  unless  it  is  manifest  to  the 
judge,  from  the  sworn  allegations  in  the  bill  or  the  aflSdavitof  a  com- 
petent person,  that  the  injury  apprehended  vtdll  be  done,  if  an  imme- 
diate remedy  is  not  afforded.  In  such  case,  he  may  grant  inttankr 
an  order  restraining  the  party  complained  of  until  the  hearing  or 
the  further  order  of  the  court,  which  restraining  order  shall  have 
the  force  of  an  injunction  until  rescinded  or  modified.  Upon  the 
hearing  of  the  application,  the  chancellor  may  direct  that  the  iiit 
of  injunction  issue  as  prayed  for,  restraining  the  defendant  from 
the  acts  named  in  the  order,  under  a  given  penalty.  For  a  chancel- 
lor in  the  first  instance  to  grant  "a  temporary  injunction,"  and 
upon  the  hearing  to  grant  a  ^'permanent  injunction,''  was  error. 

February  47,  1883. 

Constitutional  Law.  Courts.  Judgments.  Executions. 
Equity.  Practice  in  Superior  Court.  Before  Judge  JIkb- 
SHON.     Clinch  County.      At  Chambers.     December  1^ 

1882. 
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Mrs.  Griffin,  on  behalf  of  herself  and  her  minor  oliil- 
en.  filed  her  bill  airainst  Slrickland  and  the  sheriff"  of 

inch  county,  allefriiif;,  in  brief,  as  follows:  On  February 
».  1882.  one  Staten  conveyed  to  the  husband  of  rom- 
ainant  certain  land,  in  trust  for  complainant  and  her 
liMren.  It  was  paid  for  from  her  own  separate  estate. 
n  July  21,  or  25,  ISfiS,  a  judjrnient  was  rendered  airaini^t 
?r  husband  in  the  county  court  of  Clinch  county,  and  an 
;eculion  was  issued  thereon  from  said  court  on  July  25. 
his  was  void  because  the  county  court  had  already  been 
L>olished.  It  was,  however,  levied  on  the  land  as  the 
roperty  of  her  husband,  and  this  was  sold  to  Strickland. 
[e  apreed  to  a  compromi.*e  of  the  f,.  fas.,  and  in  conse- 
uence,  complainant's  husband,  then  in  life,  but  since 
ead.  did  not  attend  the  sale  under  it  or  interpose  a  claim, 
he  fi.  fa.  was  charfred  to  have  been  dormant  when  the 
lie  was  made.  The  prayer  was  for  injunction  to  prevent 
le  sheriff  from  putting  Strickland  in  possession  under  an 
rder  of  conrt  which  had  been  obtained  for  that  purpose ; 
lat  the  J?,  fa.  be  declared  void ;  and  that  the  sIierifTs  deed 
e  canceled, 

.Strickland  answered,  in  brief,  as  follows :     The  property 
as  not  paid  for  by  claimant,  but  with  property  belonf;ing 
»  her  husband ;  and  the  making  of  the  deed  to  him  as 
■ustee  was  a  fraudulent  effort  to  defeat  creditors,     Th" 
tecution  under  which  he  bought  was  issued  July  25, 1  Sfi) 
lit  was  founded  on  a  verdict  and  judgment  had  on  Jul 
1,     It  had  been  declared  valid  by  the  superior  court  ( 
linch  county  on  a  former  hearing;.     A  rule  had  been  sue 
it  to  require  the  sheriff  to  put  Strickland  in  possessioi 
:  had  been  resisted  by  Griffin,  the  defendant  in  executioi 
ut  had   been  granted.     A  compromise   was  then  agree 
pon,  but  complainant  refused  to  comply  with  it,  an 
lereupon  another  order  to  the  sheriff  to  place  Stricklan 
I  posBeseion  had  been  obtained. 

The  testimony  introduced  before  the  chancellor  net 
ot  be  set  out  here. 
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On  the  presentation  of  the  bill,  the  chancellor  passed 
the  following  order: 


'*  Read  and  sanctioned.  The  defendants  are  hereby  restrained  and 
strictly  enjoined  from  further  proceedings  to  dispossess  the  complain- 
ants under  said  order,  under  a  penalty  of  one  thousand  dollars ;  and 
it  is  further  ordered  that  they  and  each  of  them  show  cause  before 
nie  on  the  fourth  Monday  in  October  instant,  at  Blackshear,  Pierce 
county,  Georgia,  why  this  injunction  should  not  be  made  permanent. 
This  October  7,  1881.'' 

On  the  hearing,  the  chancellor  passed  the  following  or- 
der: 

''  After  hearing  argument  on  the  within  application  for  injunction, 
it  is  considered,  ordered  and  adjudged  by  the  court  that  the  tempo- 
rar}^  injunction  heretofore  granted  be,  and  the  same  is  hereby,  made 
permanent." 

Defendants  excepted. 

A.  T.  McIntyre  ;  Harrison  &  Peeples,  for  plaintiffs 
in  error. 

No  appearance  for  defendants. 

Hall,  Justice. 

The  fi,  fa.  in  question  was  issued  by  the  judge  of  the 
county  court  of  Clinch  county,  and  bore  date  the  25th  of 
July,  1868.  Upon  its  face  it  purported  to  issue  upon  a 
judgment  of  the  county  court  rendered  on  the  day  it  bears 
date.  Some  time  afterward,  this  judgment  was  set  aside 
by  a  judgment  of  the  superior  court  of  Clinch  county, 
upon  a  motion  regularly  served,  on  the  ground  that  it  was 
rendered  by  a  court  which  had  ceased  to  exist,  under  the 
constitution  of  1868.  At  the  time  this  judgment  of  the 
superior  court  was  rendered,  access  could  not  be  had  to 
the  records  and  proceedings  of  the  county  court,  as  they 
had  been  lost  or  mislaid ;  subsequently  these  records  were 
found,  and  it  appearing  from  them  that  the  judgment  was 
rendered  in  the  county  court  on  the  21st,  instead  of  26th, 
of  July,  the  order  of  the  superior  court  setting  it  aside 
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was,  upon  a  regular  proceeding,  revoked,  and  it  was  allowed 
to  stand. 

This  bill,  which  is  brought  by  a  person  who  was  no 
party  to  these  proceedings  or  to  the  original  judgment, 
makes  the  point  distinctly,  that  the  judgment  and  fi,  fa. 
were  both  void,  because  the  judgment  was  rendered  by  a 
court  that  had  ceased  to  exist,  and  the  Jl.  fa*  was  issued  by 
one  purporting  to  be  an  officer  of  this  defunct  tribunal. 

1.  In  Foster  V8.  Daniels^  39  Ga.j  39,  '  When  a  trial 
was  had  in  the  county  court  of  Sumter  county  and  a  ver- 
dict for  the  plaintiff  on  the  20th  day  of  July,  1868,  and  a 
judgment  was  entered  thereon  on  the  22d  of  July,  1868, 
and  a  motion  having  been  made  in  the  superior  court  to 
set  aside  said  verdict  and  judgment,  on  the  ground  that 
on  the  days  they  purport  to  have  been  rendered  and  en- 
tered the  county  court  was  abolished  by  the  constitution 
of  1868,  which  motion  was  allowed  by  the  court,  setting 
aside  both  the  verdict  and  tlie  judgment, — this  court  held, 
that  under  the  reconstruction  acts  of  Congress,  the  state  of 
Georgia  had  fully  complied  with  the  terms  thereof,  ratified 
the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  and  assented  to  the  fundamental  condition 
imposed  on  her  by  the  act  of  Congress,  passed  the  25th 
day  of  June,  1868 ;  and,  therefore,  the  constitution  of  the 
state  of  Georgia,  amended  by  Congress,  as  provided  in  the 
11th  paragraph  of  the  11th  article  thereof,  took  effect,  and 
was  practically  in  operation  from  the  2l8t  day  of  July, 
1868 ;  and  also,  that  all  unfinished  business  in  the  county 
court  at  the  abolishment  thereof  by  the  constitution,  was 
transferred  to  the  superior  court,  by  the  7th  section  of  the 
11th  article  of  the  state  constitution,  and  that  it  was  the 
duty  of  the  superior  court  to  have  ordered  a  judgment  to 
have  been  entered  on  the  verdict  rendered  in  the  county 
court,  on  the  20th  day  of  July,  1868,  unless  some  good 
and  sufficient  cause  was  shown,  other  than  the  abolishment 
of  the  county  court  on  the  21st  day  of  July,  1868.'  This 
decision,  by  its  terms,  would  hold  the  judgment  rendered 
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by  the  county  court  of  Clinch  on  the  2l9t  of  July,  valid, 
as  the  constitution  abolishing  the  county  court  took  effect 
and  went  into  practical  operation,  not  on,  but  from  that 
day.  But  the  court  further  holds,  that  the  judg- 
ment rendered  in  that  case  on  the  22d  July,  should  have 
been  treated  as  unfinished  business,  and  rendered  by  the 
superior  court,  as  directed  by  the  constitution  of  1868. 
The  rendering  of  the  judgment  was  clearly  a  judicial  act, 
and  could  have  been  performed  by  the  court  alone,  whether 
the  judgment  was  entered  and  signed  by  the  plaintiffs 
attorney  or  by  the  judge  of  the  county  court. 

But  was  the  issuing  of  this^.^a.  (admitting  that  it  wa« 
done  on  the  25th  day  of  July,)  anything  more  than  a  min- 
isterial act  ?     In  Colquitt  dk  Baggs  vs.  Oliver^  49  Ga.^  284, 
this  court  decided  that,  where  a  verdict  was  rendered  in 
the  county  court  prior  to  its  abolishment,  and  an  appeal 
was  entered  afterwards,  but  within  the  four  days  allowed 
by  law,  the  judgment  rendered  against  the  security  on  the 
appeal  on  the  second  trial  was  valid ;  that  the  acceptance 
of  the  appeal  bond  by  the  county  judge  was  a  ministerial 
and  not  a  judicial  act,  and  was  nothing  more  than  the 
transmission  of  the  unfinished  business  of  the  county  court 
to  the  superior  court.    The  analogy  between  this  case  and 
the  one  under  consideration  is  not  close  or  complete.    In 
that  case  the  judge  was  engaged  in  the  duty  imposed  by 
the  constitution,  which  abolished  his  oflBice,  of  transmitting 
the  unfinished  business  of  his  court  to  the  superior  court; 
the  act  was  essential  to  the  performance  of  the  duty  en- 
joined upon  him  by  the  constitution,  and  was  in  further- 
ance of  its  objects.     But  the  retention  of  such  autliori^ 
could  not  be  implied  to  enable  him  to  issue  the  execution. 
This  could  and  should  have  been  done  by  the  superior 
court,  after  the  case  was  transmitted.     The  objection  is 
not  that  the  judge  of  the  county  court  was  a  de  facto  of&cth 
and  as  such  could  perform  a  ministerial  act;  it  was  that 
he  was  no  officer  at  all,  either  de  facto  or  dejure^  for  the 
purpose  in  question ;  that  no  such  office  as  that  in  wliich 
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he  claimed  to  act,  was  in  existence  at  the  time  the  execu- 
tion was  issued ;  that  qmad  hoc  he  was  invested  with  no 
more  power  or  authority  than  a  judge  whose  office  had  ex- 
pired, or  than  one  claiming  to  preside  over  a  tribunal  that 
never  had  an  existence. 

And  this,  we  think,  is  the  distinction  clearly  deducible 
from  the  authorities.     The  cases  cited  by  counsel  for  the 
plaintiff  in  error  certainly  recognize  it.     ITmton  vs.  Lhul- 
say,  20  Ga,,  746;  Blount  vs.  Wells,  55  lb.,  282/    Walden 
vs.  County  of  Les,  60  lb.,  298.     So  that  we  conclude  from 
what  appears  in  the  proceedings  that  the  judgment  of  the* 
county  court,  which  was  rendered  on  the  21st  day  of  July, 
1868,  was  rendered  while  that  court  was  in  existence  and 
was  valid;  but  that  the  e^cution,  issued  four  duyn  Wm^yo 
after  by  the  judge  of  the  county  court,  was  issiiVd  ii\'\Mr 
the  court  was  abolished,  by  one  who  had  no  power  to  \H*r 
form  such  an  act,  and  is  void,  unless  something  othc-r  Wr^u 
this  can  be  shown  to  take  it  out  of  the  rule.     lUUW  hud 
been  an  original  question,  not  fully  covered  by  Wnun-r  <U- 
cisions  of  the  court,  then  we  might,  perhaps,*  ha\4'  .^i^w 
tained  an  argument  as  to  how  far  it  was  affecft^vj  \>y  r/,  ./ 
the   Code,  which  declares  that,  *' Public  laws.  wi«,'i 
themselves  prescribe  specifically  that  they  'Mi-  ^-    .. 
effect  ^from  and  after  their  passage,'  shall  wA  U    *     ^' 
tory  upon  the  inhabitants  until  published,  ai.H  »■.... 
shall  be  allowed  from  the  date  of  publiraiioi    ,  .    ^   ^ 
hundred  miles  distance  from  the  capital,  Ix-l^.f-  . 
edge  of  the  law  shall  be  presumed  againnf  Wa  . 
As  this  law  abolishing  the  county  court  *v  .x 
operative  upon  the  inhabitants  of  the  st  ii  i *  ^     ^ , 

only  a  public  tribunal— its  officers,  if  i^  ua  *-.  -        ^^     ^ 
its  application  to  the  question  under  irn.  •  .- 
it  conflicts  with  previous  adjudicatioii     •     ■       ^       ^ 

It  was  contended  that,  as  haiwt^r      .     .  -  ,  1 

fi.fa.,  the  question  as  to  its  valid/ 
that  there  was  a  judgment  in  Ci,., 
taining  and  affirming  it.    A  car*- 


LJf't. 
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record  shows  this  to  be  a  mistake.  The  motion,  orginally, 
was  to  set  aside  the  judgment ;  this  motion  was  allowed, 
and  an  order  taken  setting  it  aside ;  at  a  subsequent  term 
of  the  court,  this  order  setting  aside  the  judgment  was 
rescinded.  But  the  validity  of  the  execution  was  never 
put  in  issue  in  these  proceedings,  and  consequently  was 
never  passed  upon  by  the  court. 

2.  Inasmuch  as  this  was  a  void  process,  land  sold  under 
it  could  pass  no  title  to  the  purchaser,  or  confer  upon  him 
any  right  to  have  possession  of  i  t  delivered  to  him  by  the 
sheriff ;  nor  could  the  court  by  its  order  confer  such  power, 
especially  against  one  claiming  and  holding  adversely  to 
the  defendant  in  execution,  as  the  complainant  in  this  case 
alleges  she  did.  The  provision  requiring  the  sheriff  to  put 
purchasers  into  possession  of  the  land  sold  does  not  an- 
thorize  him  to  turn  out  any  other  person  than  the  defend- 
ant in  execution,  his  heirs,  or  their  tenants,  or  assignees 
since  the  judgment.  Code,  §3651 ;  23  Ga.y  318.  Even  if  this 
Ji./a.  had  been  good,  by  virtue  of  any  judgment  entered  upon 
a  regular  issue  between  the  parties  thereto,  one  claiming 
to  be  a  purchaser  bona  Ude  would  not  be  bound  by  the 
judgment,  but  might  attack  it  for  "  any  defect  appearing 
on  the  face  of  the  record,  or  pleadings,  or  for  fraud,  or  col- 
lusion, whenever  or  wherever  it  interfered  with  his  rights, 
either  at  law  or  in  equity."     Code,  §3596. 

3.  It  is  contended  further,  that  the  injunction  should 
not  have  been  granted  in  this  case,  because  the  sheriff 
could  not  have  been  prevented  thereby  from  putting  the 
purchaser  into  possession,  or  the  purchaser  from  taking 
possession,  unless  he  was  insolvent  or  irreparable  damage 
would  thereupon  ensue  to  the  claimant*  and  the  fact  of 
her  becoming  houseless  and  homeless  would  not  be  such 
irreparable  mischief  and  damage.  Anthony  V9.  Brooks^  ^ 
Ga,^  576;  Beihune  vs.  Wilkins  et  al.y  8  Oa,^  118;  Sulli- 
van et  ah  V8.  Hearndon^  11  ^a.,  294.  If  this  were  a  case 
of  bare  trespass,  or  apprehended  trespass,  capable  of  com- 
pensation in  damages,  we  should  follow  the  above  author- 
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ies  ;  bat  there  is  more  in  it  than  this.  One  of  its  por- 
oses is  to  enforce  a  direct  trust ;  another  allegation  is 
hat  this  sale  was  effected  in  conset^uence  of  the  defend- 
nt's  breach  of  promise,  and  in  violation  of  a  compromise 
iitered  into  to  avoid  the  sale,  whereby  the  complainant 
•'as  misled  and  prevented  from  attending  the  sale  and  in- 
isting  upon  her  legal  rights ;  that  she  was  defrauded,  and 
ler  property  was  sold  at  a  sum  greatly  under  its  actual 
alue.  It  is  quite  true  that  all  these  statements  were  de- 
lied  by  the  defendant ;  that  he  also  set  up  the  fact  that 
he  property  in  question  was  purchased  and  paid  for 
vith  the  means  of  the  defendant  in  execution,  and  that 
he  trust  deed  relied  upon  was  a  device  to  protect  it 
'rom  this  judgment.  Complainant,  on  the  other  hand, 
:lairoed  that  the  land  was  bought  and  paid  for  with  her  sep- 
irate  property,  and  the  affidavits  and  other  testimony  be- 
fore the  chancellor  were  quite  conflicting  upon  these  va- 
rious questions.  Equity  will  interfere  to  set  aside  a  judg 
ment,  where  the  court  had  jurisdiction,  and  where  the  party 
liaving  a  good  defence  was  prevented  from  making  it,  by 
the  fraudulent  act  of  the  adverse  party,  unmixed  with 
fraud  or  negligence  upon  his  part.  Code,  §|3129,  3595. 
That  a  court  of  equity  has  jurisdiction  in  eases  of  trusts,  is 
a  principle  too  familiar  to  require  the  citation  of  authorities 
in  its  support.  In  all  cases  of  fraud,  with  few  exceptions, 
it  has  concurrent  jurisdiction  with  courts  of  law,  as  also  in 
cases  of  mistake,  accident  and  surprise. 

4.  We  cannot  say  that  there  was  such  a  preponderance 
of  evidence  in  favor  of  the  defendant  in  this  bill,  as 
authorize  us  to  hold  that  the  chancellor  abused  his  disc 
tion  in  this  case ;  and  we  will  not  control  it,  where  there 
evidence  to  sustain  his  ruling  in  these  interlocutory  p: 
ceedingR.  We  know  the  difficulty  in  such  cases  of  getti 
at  the  real  facts  of  the  case,  and  think  it  wiser  and  aa 
to  withhold  our  views  until  they  can  be  brought  out 
the  final  hearing,  when  the  attendance  of  witnesses  m 
be  compelled  and  the  full  truth  elicited,  either  by  oral  t 
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amination  or  testimony  taken  by  commission,  neither  of 
which,  as  the  law  now  stands,  is  attainable,  upon  a  hear- 
ing, where  an  injunction  is  applied  for. 

5.  The  order  directing  the  injunction  in  this  case  is  un- 
usual, and  may  lead  to  trouble  in  the  future.  We  have  no 
doubt  ourselves  that  his  honor,  the  chancellor,  meant  onlj 
to  grant,  in  the  first  instance,  a  temporary  order  restrain- 
ing proceedings  until  the  application  for  the  iiyunction 
could  be  heard  and  passed  upon ;  and  when  that  was  done, 
that  he  intended  to  order  the  usual  injunction  to  last  until 
the  hearing,  unless  it  should  be  sooner  modified  or  dis- 
solved, upon  proper  notice.  He  did  not  do  this,  however, 
but  instead  thereof,  on  October  7th,  1881,  he  ordered  a 
temporary  injunction,  under  a  penalty  of  $1,000,  and  di- 
rected the  parties  to  show  cause  before  him,  on  a  day 
named,  why  the  injunction  then  granted  should  not  be 
made  permanent.  On  the  hearing  under  this  order,  he 
passed  the  following,  to- wit :  "  After  hearing  argument 
on  the  within  application  for  injunction,  it  is  considered* 
ordered,  etc.,  that  the  temporary  injunction  heretofore 
granted,  be  made  permanent." 

The  judge  to  whom  an  application  for  an  injunction  i^ 
made  must,  before  granting  an  order  for  the  same,  cause 
notice  of  the  application  to  be  given  to  the  party  sought 
to  be  enjoined,  and  of  the  time  and  place  when  he  will  hear 
the  motion,  and  no  order  for  the  injunction  shall  be  granted 
until  such  party  can  be  heard,  unless  it  is  manifest  to  the 
judge,  from  sworn  allegations  in  the  bill,  or  the  afSdavit  of 
a  competent  person,  that  the  injury  apprehended  will  be 
done  if  an  immediate  remedy  is  not  afforded,  when  he 
may  grant,  instanter^  an  order  restraining  the  party  com 
plained  of  until  the  hearing  or  the  further  order  of  the 
court,  which  restraining  order  shall  have  all  the  force  of 
an  injunction,  until  rescinded  or  modified  by  the  court. 
C9de,  §3211. 

Now,  it  is  apparent  from  the  words  of  this  section  of  the 
Code,  that  the  judge  cannot  issue  an  injunction  at  all  He 
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may,  when  the  application  is  made,  if  it  appear  from  the 
sworn  allegations  in  the  bill,  or  the  affidavit  of  a  compe- 
tent person,  that  the  injury  apprehended  will  be  done  if 
an  immediate  remedy  is  not  afforded, — then,  i.e,y  upon  that 
condition  and  upon  that  alone,  he  may  grant,  inatanter^  a 
restraining  order  (not  an  injunction),  against  the  party 
complained  of,  until  the  hearing,  or  the  further  order  of 
the  court,  and  this  restraining  order  shall  have  the  force 
of  an  injunction,  until  rescinded  or  modified.  Upon  the 
hearing,  which  must  take  place  under  existing  rules  of 
law,  the  injunction  may  be  granted  or  refused,  on  the 
terms  required  by  law.  Code,  §3212.  The  law  recognizes 
no  such  thing  as  a  "temporary"  or  "permanent"  injunction. 
It  does  recognize  a  temporary  restraining  order,  and  con- 
sequent thereon,  an  injunction. 

When  an  application  is  made  for  an  injunction,  if  it  is 
entertained  favorably,  the  time  and  place  for  the  hearing 
should  be  fixed,  and  the  time  and  manner  of  serving  the 
defendant  prescribed ;  then,  if  a  temporary  restraining 
order  is  proper,  the  judge  should  recite  that  it  appeared 
from  the  sworn  allegations,  or  from  the  affidavit  of  tlie  per- 
son making  it,  that  the  ipjury  apprehended  would  be  done 
unless  the  restraining  order  issued  instanter^  and  he  should 
grant  it,  stating  wherein  the  party  complained  of  was  to 
be  restrained,  and  that  it  should  last  until  the  hearing  pro- 
vided for  in  the  order  to  show  cause,  or  until  the  further 
order  of  the  court ;  and  upon  the  hearing,  if  he  should  de- 
termine to  allow  the  injunction,  he  should  recite  the  fact 
that  the  hearing  was  had  in  conformity  with  the  previous 
orders  in  the  case,  and  direct  that  the  writ  of  injunction 
issue  as  prayed,  or  that  it  issue  restraining  the  defendant 
from  such  acts  as  are  named  in  the  order,  under  the  pen- 
alty of dollars ;  and  he   should  then  direct  such 

other  proceedings  as  are  usual,  etc.  As  the  statute  was 
not  pursued  in  this  case,  and  as  this  issuing  of  a  permanent 
injunction  may  be  taken  for  a  perpetual  iiyunction,  or 
something  between  it  and  the  usual  writ  of  injunction,  we 
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have  thought  it  best  to  reverse  this  decision  for  this  reason 
alone,  and  to  direct  that  the  order  granting  an  iiyunction 
be  modified  in  accordance  with  this  opinion,  and  when 
so  modified,  that  it  stand  as  of  the  date  of  the  order  grant- 
ing what  is  inaptly  and  inappropriately  termed  a  perma- 
nent injunction.  In  all  other  respects,  and  upon  all  other 
questions  made  by  the  bill  of  exceptions,  the  judgment  of 
the  court  below  is  affirmed. 
Judgment  reversed. 


Smith  vs.  Hornsby  et  aL 

1 .  A  defendant  in  a  bill  in  equity  has  the  right  to  withdraw  his  demnirer 
thereto  before  the  court  has  pronounced  and  entered  his  final  judg- 
ment thereon.  An  intimation  or  declaration  that  he  would  oTei^ 
rule  the  demurrer,  would  not  debar  the  right  of  withdrawal.  This 
right  is  included  in  the  privilege  of  amending  pleadings  at  any 
stage  of  the  cause,  in  matters  of  form  or  substance,  which  in  con- 
ferred by  law. 

2.  Where,  in  an  equity  case,  both  a  plea  and  answer  are  filed,  it  is  the 
duty  of  the  court  to  dispose  of  the  plea  before  proceeding  with  the 
trial  on  the  answer. 

3.  There  has  been  a  former  suit  embracing  the  same  subject-matter 
as  the  present  bill,  and  between  the  same  parties.  (The  complain- 
ant and  principal  defendant  were  identical.  Other  defendants  in 
the  present  case  are  privies  of  those  in  the  former.)  To  the  first 
bill  a  demurrer  was  filed,  on  the  ground,  among  others,  that  there 
was  no  equity  therein.  The  demurrer  was  sustained,  and  a  judg- 
ment taken  dismissing  the  bill,  on  the  ground  '*  that  under  the 
allegations  of  fact  therein  contained,  the  complainant  was  not  en- 
titled to  the  relief  prayed  for,  or  any  other  relief."  This  decree 
was  brought  to  the  Supreme  Court,  and  there  afi&rmed : 

Heldf  that  the  former  decree  was  a  bar  to  the  second  bill,  and  a  plea 
to  that  eflTect  was  properly  sustained.  That  facts  properly  pleade^i 
in  the  second  suit  were  defectively  stated  in  the  former  bill,  fur- 
nishes no  ground  for  relief,  it  not  appearing  that  the  complainant 
was  ignorant  of  these  facts  when  the  case  was  formerly  before  the 
court,  or  that  he  was  prevented  from  availing  himself  of  them  by 
accident  or  mistake,  or  by  the  fraud  or  act  of  the  adverse  partr. 
A  court  of  equity  will  not  grant  relief  from  a  judgment  that  could 
have  been  prevented  but  for  the  negligence  of  the  party  seeking  H. 

April  8, 1888. 
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Amendment.  Practice  in  Superior  Court.  Equity. 
JSes  Adjudicata.  Judgments.  Before  Judge  Harris. 
Campbell  Superior  Court.     August  Term,  1882. 

Smith  filed  his  bill  against  Joseph  Homsby,  William 
Stubbs  and  Arnold  Stubbs,  alleging,  in  brief,  as  follows : 

In  1859,  William  H.  Smith,  the  brother  of  complainant, 
purchased  from  Homsby  441^  acres  of  land  in  Fayette 
county  for  |3,000,  $1,500  of  which  was  paid  in  cash,  and  a 
note  given  for  the  balance.  Wm.  H.  Smith  received  a 
bond  for  titles.  Shortly  afterwards,  complainant  purchased 
the  land  from  his  brother,  with  the  assent  of  Hornsby, 
paying  to  his  brother  the  $1,500  which  the  latter  had 
already  ps^id  on  the  purchase  money,  taking  an  assignment 
of  the  bond,  and  giving  to  Hornsby  his  note,  with  his 
brother  as  security,  for  the  balance,  with  interest.  Com- 
plainant then  went  into  possession,  and  made  valuable  im- 
provements upon  the  land.  He  remained  in  possession 
until  August,  1867,  when  he  was  adjudged  a  voluntary 
bankrupt.  In  1866,  Hornsby  sued  on  the  note  of  com- 
plainant and  recovered  judgment,  and  in  October,  1867, 
he  received  $792.50,  which  had  been  raised  by  levy  and 
sale  of  some  of  complainant's  property.  About  the  year 
1868,  Hornsby  assigned  the  judgment  to  Wm.  H.  Smith. 
Shortly  after  complainant  went  into  bankruptcy,  Hornsby 
wrongfully  and  fraudulently  took  possession  of  the  land  in 
dispute,  and  William  and  Arnold  Stubbs  have  now  been  in 
possession  about  three  years,  either  as  tenants  of  Hornsby 
or  by  some  pretended  claim  under  him.  Owing  to  the 
disability  resulting  from  complainant's  bankruptcy,  he 
was  unable  to  bring  suit  until  after  September  13,  1877, 
when,  upon  his  application  and  by  consent  of  all  his  credi- 
tors who  had  proved  their  claims  in  bankruptcy,  he  was 
allowed,  by  an  order  of  the  district  court,  to  withdraw 
from  bankruptcy  and  dismiss  the  proceedings.  The  prop- 
erty is  now  worth  $4,000,  and  its  value  for  rent  is  $300  per 
annum,  which  has  been  enjoyed  by  the  defendants  from 
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1868,  until  the  present  time.  The  improvements  placed 
upon  the  laud  by  complainant  greatly  enhanced  both  \\b 
intrinsic  and  rental  value.  Complainant  has  tendered  to 
Homsby  whatever  may  be  due  him,  if  anything,  on  the 
property,  and  is  still  ready  to  pay  the  same. 

The  prayer  was  for  an  injunction  to  prevent  any  sale  or 
transfer  of  the  property ;  for  an  accounting  as  to  rents  and 
profits ;  for  specific  performance,  and  that  Homsby  be  re- 
quired to  make  a  deed  to  him ;  for  general  relief  and  sub- 
poena. 

By  amendment,  complainant  alleged  that  on  November 
27, 1877,  he  tendered  to  Homsby  $1,050,  the  full  amount 
of  the  purchase  money  unpaid,  and  demanded  a  deed, 
which  was  refused.  By  a  subsequent  amendment  com- 
plainant alleged  that  a  previous  bill  had  been  filed  by  his 
attorneys,  Messrs.  Alford  &  McDaniel,on  January  9, 1875, 
wherein  it  was  alleged  by  mistake  that  Weems,  his  as- 
signee in  bankruptcy,  had  conveyed,  by  written  agreement, 
to  Hornsby  all  the  interest,  right  and  title  which  com- 
plainant had  in  and  to  the  said  land.  This  allegation  was 
a  mistake  of  fact,  and  he  is  advised  and  believes  that  what 
he  then  supposed  was  a  conveyance  of  his  right,  title  and 
interest  was  in  truth  and  fact  not  so.  No  order  was  ever 
granted  to  the  assignee  to  make  any  such  conveyance. 
He  supposed  at  the  time  that  such  an  order  had  been 
granted,  and  never  learned  the  contrary  until  after  the 
former  bill  had  been  disposed  of.  He,  therefore,  prays  to 
be  relieved  from  any  prejudice  on  account  of  such  allega- 
tion. 

Defendant  demurred  to  and  answered  the  bill,  and 
pleaded  former  recovery.  The  plea  alone  is  material. 
The  former  suit,  relied  on  in  this  plea,  was  a  bill  by  the 
same  complainant  against  Homsby,  W.J.  Smith,  James  M. 
Gorman  and  his  wife  Ophelia.  This  bill  alleged  the  sale 
by  Hornsby  to  W.  H.  Smith,  the  transfer  to  complainant, 
the  recovery  on  the  note  for  balance  of  the  purchase  money, 
the  adjudication  in  bankruptcy,  the  transfer  of  thejC/»-! 
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the  collection  of  a  part  of  it  by  Hornsby,  similarly  to  the 
present  bill.  That  bill  alleged  also  that  Hornsby,  confed- 
erating with  his  step-daughter,  Mrs.  Gorman,  had  made  a 
deed  to  the  property  to  her,  she  taking  with  full  notice ; 
that  she  and  her  husband  were  about  to  make  some  trans- 
fer or  conveyance  of  the  land;  that  on  December,  2, 1867, 
Hornsby  confederated  with  Weems,  the  assignee  in  bank- 
ruptcy of  complainant,  and  without  any  consideration,  ex- 
cept what  may  have  unlawfully  passed  between  them  as 
a  bribe,  Weems  conveyed  all  of  complainant's  interest, 
right  and  title  to  the  land  to  Hornsby ;  that  W.  H.  Smith 
had  transferred  the^.yb.  for  the  balance  of  the  purchase 
money  to  W.  J.  Smith,  who  took  with  full  notice  of  com- 
plainant's rights,  and  was  taking  steps  to  sell  the  land. 

Complainant  tendered  the  balance  of  the  purchase 
money  which  might  be  due,  and  prayed  an  injunction  to 
restrain  the  sale  of  the  land ;  that  the  deed. from  Hornsby 
to  his  step-daughter  be  cancelled ;  that  the  transfer  of  the 
bond  by  Weems,  assignee,  be  set  aside ;  that  he  have  an 
accounting  for  rents,  etc.,  and  a  money  judgment  against 
Hornsby.  Attached  to  this  bill  as  an  exhibit  was  an  affi- 
davit by  complainant,  made  before  the  register  in  bank- 
ruptcy, November  27,  1867,  and  upon  this  was  written  a 
transfer  of  "  the  above  indenture,"  "  in  lieu  of  a  bond 
held  by  R.  P.  Smith."  (It  appears  from  the  answers  in 
the  present  case  that  William  Stubbs  and  Arnold  Stubbs 
hold  under  Gorman  and  wife.) 

To  this  bill  defendants  demurred  on  various  grounds. 
The  court  sustained  the  demurrer,  and  entered  the  follow- 
ing judgment :  '^  After  argument  had  upon  the  demurrer 
in  this  case,  it  is  ordered  by  the  court  that  the  demurrer 
be  sustained  on  the  ground  that  the  Complamant  is  not 
entitled  to  the  relief  prayed  for,  or  any  other  relief,  under 
the  allegations  of  facts  in  the  bill." 

This  judgment  was  carried  to  the  Supreme  Court  and 
there  affirmed  (58  Oa.^  529);  and  upon  it  rests  the  plea 
of  res  (zdjudicata, 

V  70-38 
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D.  N.  Martin  ;  H.  M.  Reis,  for  plaintiff  in  error. 
Georqe  N.  Lester  ;  T.  W.  Latham,  for  defendants. 
Hall,  Justice. 

1.  The  defendants  in  this  bill  had  a  right  to  withdraw 
their  demurrer  before  the  court  had  pronounced  and  en- 
tered his  final  decree  thereon ;  an  intimation  or  declara- 
tion of  the  judge  that  he  would  overrule  the  demurrer 
would  not  debar  the  right  of  withdrawal.  Code,  g3447  and 
citations.  To  deny  this  right  would  deprive  the  party  of 
the  privilege  of  amending  h 

do  as  matter  of  right  at  an; 
respects,  either  in  matter  of 
§§3479,  4177. 

2.  It  was  the  duty  of  the 
before  proceeding  with  th« 
§4191. 

3.  There  had  been  a  form< 
the  same  subject-matter  as  t 
the  same  parties.  To  this  suit 
ground,  among  others,  that  tl 
entitling  complainant  to  the 
was  sustained  by  the  court  an 
dismissing  the  bill  upon  the  | 
gation  of  facts  therein  contai 
entitled  to  the  relief  pray( 
decree  was  brought  by  writ ' 
judgment  of  the  court  below 
58  Ga.,  529. 

To  the  present  suit  this  ju 
pleaded  in  bar  of  recovery,  a 
the  court ;  to  reverse  which 


Every  point  raised  by  the 
posed  of  by  the  decision  ab 
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point,  that  the  bill  now  in  hand  properly  pleads  facts 
which  were  defectively  stated  in  former  bills.  There  is  no 
allegation,  however,  that  the  complainant  was  ignorant  of 
these  facts  when  the  case  was  formerly  before  the  court, 
or  that  he  was  prevented  from  availing  himself  of  them 
by  accident  or  mistake,  or  the  fraud  or  act  of  the  adverse 
party,  unmixed  with  negligence  on  his  part.  Code,  §§3129, 
3595.  It  is,  on  the  contrary,  quite  apparent,  from  the  re- 
cord, that  he  was  well  apprised  of  all  the  facts  now  relied 
on  to  avoid  the  force  of  this  decree,  before  the  filing  of  the 
bill  on  which  it  was  rendered,  and  that  he  was  not  prevent- 
ed by  accident,  mistake,  fraud,  or  the  act  of  his  adversa- 
ries, from  insisting  upon  them.  The  point  here  raised  has 
been  frequently  passed  upon  by  this  court,  and  it  has  been 
held  invariably  that  there  is  no  relief  from  a  judgment, 
even  in  a  court  of  equity,  that  could  have  been  prevented 
but  for  the  negligence  of  the  party.  22  Oa.^  60  ;  23  /J., 
366 ;  32  /A.,  362 ;  42  /A.,  412.  In  a  recent  case  involving 
personal  liberty  (62  Oa.^  598),  this  court  held,  that  the 
matter  would  be  deemed  res  adjudicata  as  to  all  points 
which  were  necessarily  involved  in  the  general  question 
of  the  legality  or  illegality  of  the  arrest  and  detention, 
whether  all  of  them  were  accurately  presented  or  not ; 
that  it  was  sufficient  if  they  might  and  ought  to  have  been 
presented  in  the  exercise  of  due  diligence.  Bleckley,  J., 
delivering  the  opinion  in  this  case,  said  (page  604), 
"  The  effect  of  a  judgment  cannot  be  avoided  by  a  differ- 
ence in  the  pleadings,  when  those  in  the  first  case  could 
and  should  have  been  as  full  as  those  in  the  second,  though 
in  fact  they  were  not.  No  party,  plaintiff  or  defendant,  is 
permitted  to  stand  his  case  before  the  court  on  some  of  its 
legs,  and  if  it  falls,  set  it  up  again  on  the  rest,  in  a  subse- 
quent proceeding,  and  thus  evade  the  bar  of  a  former 
judgment.  It  is  the  body  of  a  case,  and  not  certain  of  its 
limbs  only,  that  the  final  judgment  takes  hold  upon.  Who- 
ever bring  the  legality  of  an  imprisonment  into  question 
by  writ  of  habeas  corpusj  should,  in  the  first  ir.?.tance,  show 
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as  much  cause  for  his  attack  as  he  can.  He  must  dis- 
charge all  his  weapoQa,  and  not  reserve  a  part  of  them  for 
use  in  a  future  rencounter.  He  must  realize  that  one  de- 
feat will  not  only  terminate  the  campaign,  but  end  the 
war."  See  also  63  Ga.,  491,  494,  627. 
Judgment  affirmed. 


Blbver  et  al.  V8.  Blum  &  Company. 

1.  A  party  cannot  be  prohibited  by  Injunction  from  going  beyond  the 

limits  of  the  state,  and  carryii 

property  in  which  another  ia 

such  a  case,  he  may  be  restr 

writ  of  n<  exeat.  • 

(a.)  Id  this  case  there  was  a  ru 

extat  should  not  issue.     No  oi 

it  never  was,  in  fact,  issued  or 

apprehension,  directed,  on  th 

should  comply  with  certain  c 

ne  exeat  heretofore  granted,  b 

remain  in  full  force,  unless  t 

complied  with-"     These  coi 
.    should  turn  over  to  tlie  retei 

braced  in  the  assignment  not  i 

ceeds  of  such  as  had  been  sol 

to  the  sheriff,  in  the  sum  of  : 

coming  of  such  proceeds  to  be  i 

also  turn  over  to  such  receiver 

in  his  possession  passing  undi 
Held,  that  the  conditions  impoi 

from,  and  moreonerous  than, 

his  discretion,  require  a  largei 

and  different  conditions. 
{h.)  If  the  defendant  fails  orrefu 

may,  in  his  discretion,  malte  { 

nioHt  advantageous  to  all  parti 

iug  a  receiver  and  ordering  tht 

and,  Ht  the  same  time,  requiri 

forthcoming,  is  apparent;  esf 

dered,  issued  or  served,  and 

fonled  to  the  defendant  to  re 

scribed  by  law,  with  a  failure 
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(r.)  There  is  no  law  authorizing,  in  express  terms,  an  order  to  show 
canse  why  the  writ  of  ne  exeat  should  not  issue.  This  practice  ap- 
plies to  injunctions,  the  appointment  of  receivers,  the  granting  and 
refusing  of  applications  for  mandamus  absolute,  and  other  extraor- 
dinary remedies  in  equity,  and  must  be  observed  as  far  as  applica- 
ble ;  but  tlie  application  for  a  writ  of  7ie  exeat  is  in  its  nature  ex  parte ^ 
and  its  very  purpose  would  be  defeated  if  issued  upon  notice  to 
the  defendant. 

2.  So  much  of  the  chancellor's  order  as  relates  to  the  writ  of  ne  exeat 
and  the  proceedings  had  thereunder,  including  the  bond  given  for 
the  forthcoming  of  the  proceeds,  etc.,  must  be  set  aside,  and  the 
defendant  must  be  released  from  custody.  The  order  appointing 
a  receiver  is  aflBrmed,  and,  if  not  already  complied  with,  can  be 
enforced  by  attachment  for  contempt. 

3.  The  order  should  be  further  modified  by  striking  therefrom  all  ex- 
pressions of  opinion  as  to  the  fraudulent  conduct  of  parties,  and  the 
eflfect  ui>on  the  assignment  of  reserving  a  benefit  for  the  assignor 
or  his  wife.  These  are  the  main  jssues  made  by  the  bill  and  an- 
swer, and  should  not  be  passed  upon  in  this  preliminary  proceed- 
ing, but  should  be  reserved  until  the  final  hearing.  To  avoid  ap- 
prehended consequences  from  such  expressions,  that  portion  of 
the  order  is  directed  to  be  stricken. 

April  24.  188S. 

Practice  in  Superior  Court,  ^e  exeat.  Injunction. 
Receiver.  Extraordinary  Remedies.  Before  Judge  Roney. 
Richmond  County.     At  Chambers.     March  2, 1883. 

Max  Brown  made  an  assignment  to  Bleyer  for  the  ben- 
efit of  creditors,  giving  preference  first  to  the  Bleyer  Dis- 
tilling Company,  and  afterwards  to  Blum  &  Company. 
The  latter  filed  a  bill  charging  that  the  deed  of  assignment 
was  void,  because  of  a  reservation  of  a  benefit  to  Brown 
thereunder ;  that  the  indebtedness  of  Brown  to  the  Bleyer 
Distilling  Company  was  much  less  than  it  was  pretended 
to  be ;  that  it  was  fraudulently  placed  at  a  higher  nominal 
figure,  by  agreement  between  Brown  and  Bleyer;  that 
Bleyer  was  a  non-resident ;  that  he  had  taken  possession  un- 
der the  deed  of  assignment,  and  was  making  sales  ;  that  he 
had  paid  over  $1,600  by  telegraphic  money  orders,  and 
$500  by  bills  of  exchange,  to  the  Bleyer  Distilling  Com- 
pany ;  that  he  was  seeking  to  remove  the  balance  of  the 
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property  beyond  the  limits  of  the  state;  that  he  had  forced 
sales  aod  otherwise  acted  improperly  as  assignee ;  that  he 
was  seeking  to  defraud  complainants  by  converting  the 
goods  into  money  and  placing  the  same  beyond  the  juris- 
diction of  the  courts  of  this  state ;  that  there  was  not 
enough  property  to  pay  the  pretended  preferred  claim  of 
the  Bleyer  Distilling  Company  and  the  claim  of  complain- 
ants, and  unless  the  sale  of  the  remnant  of  the  property 
was  restrained,  there  would  not  be  enough  to  pay  com- 
plainants, and  unless  the  removal  was  restrained,  com- 
plainants' claim  would  be  defeated.    The  prayer  was  for 

injunction  to  restrain  the '    "  '--" —  -*' "■' — ' 

the  property  by  Bleyer,  t 
any  of  the  proceeds  of  sa 
of  ne  exeat  might  iesue,  r€ 
state  and  removing  the  ] 
should  be  removed  as  assi 
to  take  charge  of  the  pr 
and  the  Bleyer  Distilling 
determine  the  amount 
mortgage  held  by  complai 
their  claim  and  its  priorit 
relief.     Discovery  was  w; 

The  answers  denied  th 

On  the  hearing,  the  aff 
answers,  were  conflicting, 
contents  in  detail.  Only  ( 
affidavits  need  be  stated, 
sale  of  certain  property 
made  a  bill  of  sale  of  th' 
The  amount  in  cash  and 
was  |1, 600,  and  this  amo 
basis  of  the  exemption  to 
have  been  entitled,  und< 
ants  insisted  that  a  men 
part  in  this  arrangement, 
the  court  are  sufficiently 
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Adolph  Brandt  ;  F.  H.  Milleb,  for  plaintiffs  in  error. 
Foster  &  Lamar,  for  defendants. 

Hall,  Justice. 

The  prayer  of  the  bill  filed  in  this  case  was  for  an  in- 
junction, writs  of  ne  exeat^  and  the  appointment  of  a  re- 
ceiTer ;  it  was  sanctioned  on  the  28th  day  of  December, 
1882,  and  the  order  required  the  defendants  to  show  cause 
before  the  judge  of  the  superior  court  of  the  circuit,  at 
such  place  as  he  might  designate,  on  the  11th  day  of  Jan- 
uary, 1883,  or  as  soon  thereafter  as  the  same  could  be  heard, 
why  the  prayer  of  the  complainants,  and  especially  so 
much  thereof  as  asks  for  the  appointment  of  a  receiver 
and  the  issuing  of  the  writs  of  ii\j unction  and  ne  exeat ^ 
should  not  be  granted.  At  the  same  time  a  temporary 
restraining  order  was  passed,  inhibiting  the  defendant,  Bley- 
er,  under  a  penalty  of  ten  thousand  dollars,  from  changing 
the  status  of  the  property  in  litigation,  etc.,  and  re- 
straining him,  under  a  like  penalty,  from  leaving  the  juris- 
diction of  the  state,  or  removing  therefrom  the  said  prop- 
erty or  any  of  the  proceeds  thereof.* 

On  the  same  day  this  bill  was  filed  in  the  office  of  the 
clerk  of  the  superior  court  of  Richmond  county,  a  sub- 
pcena  was  attached  thereto,  and  copies  of  the  bill,  restrain- 
ing order  and  subpoena  were  served  on  the  defendant 
Bleyer  personally.  It  will  be  perceived  that  this  sanction 
did  not  order  the  writ  of  ne  exeat  to  issue,  nor  was  it  in 
fact  issued. 

After  hearing  this  application,  the  judge,  on  the  2d  of 
March,  1883,  after  reciting  such  facts  as  he  deemed  mate- 
rial and  prefacing  his  decree  with  these  remarks : 

"  Without  going  into  the  details  of  the  charges  and  proofs  submit- 


♦  This  order  was  passed  by  the  Hon.  CUdborBe  Snead ;  the  jadgment  stated  further 
on,  to  which  the  blU  of  exceptions  was  filed,  was  rendered  by  Hon.  H  C.  Roney, 
who  had  sncceeded  Judge  Snead  before  the  hearing. 
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ted,  which  give  to  the  defendants'  position  an  extremely  unsavory 
and  fraudulent  look,  I  am  satisfied  that  the  reservation  of  the  prop- 
erty included  in  the  bills  of  sale  from  Brown  to  Bleyer,  and  Bleyer  to 
Mrs.  Brown,  really  for  Brown,  rendered  the  assignment  null  and  void, 
and  in  every  possible  aspect  of  the  case,  the  property  ought  to  be  put 
in  the  hands  of  a  proper  party,  to  hold  subject  to  the  claim  of  who- 
ever may  be  entitled  thereto  by  the  verdict  of  the  jury,  upon  the  final 
trial  of  the  case,*' 

Ordered, 

"  That  Samuel  T.  Bleyer  be,  and  he  is  hereby  removed  from  the 
position  of  assignee  under  said  alleged  assignment.  Tliat  F. 
W.  Capers,  Esq.,  is  hereby  appointed  receiver,  to  receive  from 
Samuel  T.  Bleyer  the  proceeds  of  all  sales  heretofore  made  by  him 
of  property  of  said  Brown,  taken  possession  of  by  said  Bleyer,  under 
said  assignment,  and  all  such  property  not  heretofore  sold  by  said 
Bleyer,  who  is  hereby  required  to  pay  over  said  proceeds  of  sales  of 
said  property  heretofore  made,  and  to  turn  over  all  property  now  on 
hand  to  said  receiver,  to  be  by  him  held  subject  to  the  further  order 
of  this  court.  It  is  further  ordered,  that*  upon  the  accounting  as 
aforesaid  with  said  receiver  by  turning  over  the  proceeds  of  sales 
heretofore  made,  or  by  giving  a  good  and  solvent  bond  to  tlie  sheriff 
of  Richmond  county  for  the  forthcoming  of  said  proceeds,  to  be  dis- 
posed of  by  this  court,  in  a  bond  of  four  thousand  dollars,  on  final 
order,  and  by  turning  over  all  property  of  M.  Brown  now  in  his  pos- 
session, passing  under  said  assignment,  that  the  writ  of  ne  exeat  here- 
tofore granted  against  said  Samuel  T.  Bleyer  be  revoked  and  annulled ; 
but  that  it  remain  in  full  force,  unless  the  conditions  of  this  order  are 
fully  complied  ^dth . ' ' 

Immediately  upon  the  passage  of  this  order,  what  pur- 
ports to  be  a  writ  of  ne  exeat^  and  reciting  this  action  of 
the  judge  as  authorizing  it,  was  issued  by  the  clerk  and 
placed  in  the  hands  of  the  sheriff  for  execution,  who  re- 
turns that  he  arrested  Bleyer,  under  and  by  virtue  of  the 
foregoing  order,  and  also  by  virtue  of  the  writ,  and  Bleyer 
refusing  to  give  bond,  or  to  deliver  the  property  or  pro- 
ceeds of  sale  as  in  said  order  and  writ  designated,  he  took 
him  into  custody. 

1.  This  proceeding  and  the  action  under  it  is  not  only 
irregular  and  anomalous,  but  is  in  direct  opposition  to 
plain  and  well  settled  rules  of  law.  A  party  cannot  be 
prohibited  by  injunction  from  going  beyond  the  limits  of 
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the  state,  and  carrying  with  him  his  own  property,  or  the 
property  in  which  another  "  is  legally  or  equitably  "  inter- 
ested. In  such  a  case  he  may  be  restrained  from  doing 
these  things  by  a  writ  of  ne  exeat  Code,  ^8226,  par.  7.  A 
writ  oine  exeat  must  be  granted  by  a  judge  of  the  supe- 
rior court  (/A.,  §247,  par.  2),  except  in  cases  of  emergency 
( /6.,  §3231 ),  and  it  is  something  separate  and  distinct  from 
an  injunction.  It  is  a  writ  to  arrest  the  body  of  the  defend- 
ant and  hold  him  in  custody — 2  Daniell's  Ch.  Pr.,  1710 — 
(form  of  writ,  3  7ft.  2328),  and  where  proper,  to  seize  the 
property  in  question  and  keep  it  safely,  "  until  he  shall  re- 
lieve himself,  or  his  property,  or  the  specific  property,  from 
the  restraint  thereby  imposed,  by  giving  bond  in  double  the 
value  of  the  plaintifTs  claim,  with  good  security,  to  the 
officer  serving  the  process,  for  the  forthcoming  of  each  or 
either  (according  to  the  tenor  of  the  writ),  to  answer  to 
complainant's  claim,  or  to  abide  by  the  order  and  decree 
of  the  court."  Code,  §3228.  Here  there  was  a  rule  on 
the  party  to  show  cause  why  the  writ  should  not  issue  as 
prayed.  There  never  was  an  order  to  issue  the  writ,  and 
none  in  fact  was  issued  or  served,  and  the  judge  was  labor- 
ing under  misapprehension  when,  in  his  order  on  the  hear- 
ing of  the  rule  to  show  cause,  he  directed  that  when  the 
defendant  shall  comply  with  certain  conditions  therein 
prescribed,  "  the  writ  of  ne  exeat  heretofore  granted  be 
revoked  and  annulled;  but  that  it  remain  in  full  force,  un- 
less the  conditions  of  this  order  be  fully  complied  with." 
These  conditions  were  that  the  defendant  should  turn  over 
to  the  receiver  appointed  all  the  property  embraced  in  the 
assignment  not  sold,  and  account  to  him  for  the  proceeds 
of  such  as  was  sold,  or  should  give  bond  with  security  to 
the  sheriff  in  the  sum  of  four  thousand  dollars,  for  the 
forthcoming  of  such  proceeds  to  be  disposed  of  on  final 
order,  and  should  also  turn  over  to  such  receiver  all  the 
property  of  the  assignor  then  in  his  possession  passing  tinder 
said  assignment.  Now,  in  case  the  writ  had  regularly 
issued  and  been  served  by  the  arrest  of  the  defendant,  it 


664  SUPREME  COURT  OF  GEORGIA. 

Bleyei  rf  of.  ■«.  Blum  A  Oompwir. 

was  his  right,  as  we  have  seen,  to  relieve  himself  and  the 
property  from  restraint  by  giving  bond  and  security  to  the 
officer  serving  the  process  in  double  the  value  of  complain- 
ant's claim,  conditioned  either  for  the  forthcomi  ng  of  prop- 
erty to  answer  said  claim,  or  that  he  should  abide  by  the 
order  and  decree  of  the  court. 

The  defendant  was  never  served  with  the  process,  and 
never  had  an  opportunity  afforded  him  of  relieving  him- 
self or  the  property  from  restraint,  by  complying  with 

the  terms  prescribed  by  this  ' —     '"• '*■'■ — ' ' 

by  this  order  of  the  chance 
these,  and  far  more  onerous, 
of  the  Code  (3228),  the  jud; 
his  discretion,  require  a  largi 
follow  that  he  is  authorized 
conditions.  If  the  defenda 
the  property,  the  court  maj 
disposition  of  it  as  shall  ap] 
parties.  Code,  g3229.  Thi 
receiver  and  ordering  the  i 
him,  and  at  the  ^ame  time  re 
ant  for  its  forthcoming,  is  app 
before  the  writ  has  been  o 
it  has  been  served,  and  an  op 
ant  to  relieve  himself  upon 
fore,  under  the  required  con 
fused  to  replevy  the  proper 

These  plain  deviations  f] 
do  not  end  here.  There  is  i 
terms  an  order  to  show  cai 
should  not  issue.  The  chan 
practice  applies  are  injunctii 
visions  relating  thereto  are 
of  receivers,  the  granting 
mandamus  absolute,  or  otl 
equity,  and  must  be  observed 
§3215  (a),  3216.    The  very  ; 
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^"ould  be  defeated,  if  it  issued  upon  notice  to  the  defend- 
ant;  hence  "the  application  is  made  by  an  ex  parte  motion^ 
and  may  be  made  before  service  of  a  copy  of  the  bill ;  the 
reason  of  which  is,  that  the  giving  notice  might  operate  to 
occasion  the  mischief  which  the  writ  is  intended  to  pre- 
vent, by  giving  the  party  an  opportunity  of  removing  from 
the  jurisdiction."  2  Daniell's  Ch.  Pr.,  1706.  This  wise 
precaution  is  in  a  very  marked  manner  enjoined  by  our 
Code,  §3231,  which  authorizes  the  writ  to  issue  without 
the  sanction  of  a  judge,  upon  the  afSdavit  of  complainant 
that  it  cannot  be  obtained  in  time  to  remedy  the  mis- 
chief. 

2.  For  these  several  reasons,  so  much  of  this  order  as 
relates  to  the  writ  of  ne  exeat^  and  all  the  proceedings  had 
thereunder,  including  the  bond  given  for  the  forthcoming 
of  proceeds,  etc.,  must  be  set  aside,  and  the  defendant  re- 
leased from  custody.  The  order  appointing  a  receiver  is 
affirmed,  and  if  there  has  not  already  been  a  compliance 
therewith,  it  can  be  enforced  by  attachment  for  contempt- 

3.  The  order,  we  think,  should  be  further  modified  by 
striking  therefrom  all  expression  of  opinion  as  to  the 
fraudulent  conduct  of  parties,  and  the  effect  of  reserving 
a  benefit  for  the  assignor,  or  his  wife,  upon  the  assignment. 
These  are  the  main  issues  made  by  the  bill  and  answer, 
and  had  better  not  be  passed  upon,  in  this  preliminary 
proceeding,  upon  an  investigation  necessarily  incomplete 
and  partial ;  but  should  be  reserved  until  the  final  hearing, 
at  which  all  the  means  for  a  full  hearing  by  the  court  and 
jury  can  be  commanded,  and  more  justice  may  be  done  the 
parties  by  a  fuller  investigation  of  the  case  in  its  various 
bearings. 

It  is  urged  here,  that  such  an  expression  of  opinion  may, 
in  the  further  progress  of  the  case,  be  insisted  upon  as  an 
adjudication  of  the  questions  to  which  it  applies,  or,  at  all 
events,  that  it  places  the  party  against  whom  it  is  ex- 
pressed at  a  disadvantage  upon  the  final  hearing.  To  avoid 
these  con^quences,  we  think  the  better  practice  is  to  re- 
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frain  from  the  expression  of  such  views ;  and  that  this  por- 
tion of  the  order  should  be  stricken,  and  in  conformity 
with  our  rulings  at  the  present  term  in  two  cases  not  yet  pub- 
lished. (  Wardens  and  Vestry,  etc,^  vs.  The  Mayor,  etc.,  Sa- 
vannah; and  Strickland  vs.  Griffin),  we  so  order  and 
direct. 

For  the  foregoing  reasons  and  others  w^hich  will  readily 
suggest  themselves,  we  do  not  deem  it  proper  to  consider 
any  of  the  many  other  questions  presented  by  this  volumi- 
nous record. 

Judgment  reversed. 


Bell  vs.  Western  and  Atlantic  Bailroad. 

1.  Although  the  question  may  be  one  of  negligence,  yet  if  the  plain- 
tiff fails  to  make  out  a  prima  faei^  case,  a  nonsuit  may  be  awarded. 

2.  Where  a  railroad  employ^  sued  the  company  for  damages  result- 
ing from  a  defective  hand-car,  and  the  evidence  for  the  plaintiff 
8howe<l  that  he  knew  of  the  dangerous  condition  of  the  car,  but 
nevertheless  made  use  of  it,  such  fact  was  fatal  to  his  recovery, 
and  a  non-suit  was  properly  awarded. 

3.  It  does  not  alter  the  case  that  the  employ 6  knowingly  undertook 
to  use  a  dangerously  defective  tool  under  the  immediate  command 
of  a  superior  em  ploy  6.* 

April  10,  1S83. 

Negligence.  Railroads.  Non-suit.  Master  and  Ser- 
vant. Before  JuAge  Fain.  Whitfield  Superior  Court. 
October  Term,  1882. 

Bell  brought  an  action  for  damages  against  the  Western 
and  Atlantic  Railroad.  On  the  trial,  he  testified  as  fol- 
lows: Sometime  in  September,  1881,  while  he  was  in 
the  employment  of  defendant  at  Tunnel  Hill,  in  Whitfield 
county,  he  was  ordered  by  one  Wade  to  help  run  the  crank 
or  hand-car,  which  had  the  previous  evening  been  brought  to 


•Compare  Cetttral  R  S.  vt.  DeBray  (September  Term,  188S.) 
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Tunnel  Hill  by  some  of  the  railroad  hands,  to  some  point 
up  the  road,  or  to  Chattanooga,  Tenn.     This  was  in  the 
morning  about  seven  o'clock,  and  before  taking  his  posi- 
tion in  or  on  the  hand-car,  he  noticed  that  one  of  the  han- 
dles of  the  car  was  a  handle  that  looked  a  little  longer 
than  the  other  one,  and  he  called  Mr.  Wade's  attention 
to  the  matter  before  starting  up  the  road,  and  Mr.  Wade 
told  him  that,  if  he  would  be  careful,  he  did  not  think  there 
would  be  any  danger,  and  witness  did  not  think  so  either; 
he  having  ordered  witness  to  tie  down  the  brakes,  which 
the  latter  did ;  Mr.  Wade  telling  witness  that  he  would 
have  the  handle  cut  off  as  soon  as  they  got  up  to  the  shops 
one  and  a  half  miles  above.    There  was  a  blacksmith's 
shop  at  Tunnel  Hill  at  which  the  handle  could  have  been 
Hxed,  and  after  witness  had  gone  about  one  mile  and  a 
half,  and  near  the  shop,  he  was  ordered  to  put  on  the  brakes, 
which  he  did,  and  the  handle  of  the  car  being  too  long, 
and  having  worked  out  a  little  in  going  the  mile  and  a  half, 
in  trying  to  stop  the  car  the  handle  struck  the  dashboard 
of  the  car,  and  it  caught  in  the  clothes  of  witness,  and 
threw  himjn  front  of  the  car  and  upon  the  track,  injuring 
and  "  scaring  "(?)  him  up  badly.     Witness  had  never  had 
his  hands  upon  the  car  before,  and  had  not  used  the  car  in 
any  way.    Mr.  Wade  told  him  he  thought  there  would  be 
no  danger,  if  he  would  be  careful.    He,  witness,  was  hurt 
on  the  head  and  neck  and  arms,  and  was  badly  bruised 
up.     He  was  not  at  fault  and  not  injured  through  any  neg- 
ligence, of  his.     If  the  car  had  been  sound,  he  would  not 
have  been  injured.    The  handle  of  the  car  was  immedi- 
ately afterward  on  the  same  day  cut  off,  by  the  order  of 
Mr.  Wade.    The  handle  by  which  witness  was  injured  was 
a  temporary  one,  put  in  there  by  the  railroad  men,  and  it 
was  several  inches  longer  than  the  other  handle.     If  the 
handle   had   been   of  proper  length,  it  would  not  have 
touched  the  dash-board. 

Other  evidence  as  to  the  extent  of  the  injury  was  intro- 
duced, which  is  not  material  here. 
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On  motion,  the  court  granted  a  non-Buit,  and  plaintiff 
excepted. 

B.  Z.  Hebndon,  by  W.  K.  Moorb,  for  plaintiff  in  enor. 

R  J.  McCamy,  for  defendant. 

Jackbon,  Chief  Justice. 

1.  The  question  made  is,  was  the  non-suit  properly 

awarded?    And  thatdep-^^-  '"  "^^  ''-'- ^"  ■'"^ 

the  plaintiff  make  out  a 

recover!  If  he  did  not 
although  the  question  w 
V8.  The  Oeorgia  Southen 

2.  Did  he  make  out  a 
If  in  the  case  made  by  h 
self  in  fault,  he  did  not  i 
showed  himself  in  fault, 
acter  of  the  tool  he  used 
tic  Railroad  Company. 
bar,  he  knew  that  the 
called  the  attention  of 
and  both  concurred  in  : 
requiring  care  in  its  use, 
that  one  of  the  handles 
other.  That  plaintiff  ap 
parent  from'his  calling  ai 
repaired  at  the  company 
ruled  in  Baker  va-  this  si 
of  "  the  dangerous  cond 
coupled  with  the  fact  th. 

fatal  to  his  recovery, 
point. 

3.  Nor  does  it  vary  tl 
ingly  undertakes  to  use  £ 
the  immediate  command 
vs.  W.  cfe  A.  Railroad, 
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command  of  the  section-master  does  not  relieve  the  plain- 
tifTs  case  from  this  insurmountable  fault  in  himself.  See 
Wood's  Master  and  Servant,  sec.  366,  377 ;  65  Ga.^  133, 
279 ;  58  lb.,  485 ;  50  lb.,  465 ;  56  lb.,  586 ;  60  lb.,  119 ; 
63  lb.,  173. 

Judgment  affirmed. 


Morton,  Buss  &  Company  vs.  Gahona  et  al. 

1 .  In  a  claim  case,  if  the  execution  be  insufficient,  the  proper  motion 
on  the  part  of  the  claimant  is  to  dismiss  the  levy  or  to  exclude  the 
fi.  fa.  from  evidence.  His  only  concern  is  that  the  execution  shall 
not  proceed  against  his  property ;  and  a  motion  to  quash  the  same 
does  not  lie  in  his  mouth. 

2.  Where  a  mortgage  on  certain  lumber,  rosin  and  cotton  shipped  on 
board  a  vessel  known  as  the  "Juanita  Clar"  was  foreclosed,  and 
ihefi.fa.  directed  the  sheriff  ''that  of  lumber,  rosin  and  bales  of 
cotton  now  on  board  the  'Juanita  Glar,'  lying  in  said  county,  you 
cause"  etc.,  the  description  in  such ^. /a.  was  insufficient. 

3.  An  execution  issued  on  the  foreclosure  of  a  mortgage  on  realty 
should  show  upon  whose  property  it  is  directed  to  be  levied. 

April  21,  1883. 

Practice  in  Superior  Court.  Executions.  Claims. 
Mortgage.  Before  Judge  Tompkins.  Chatham  Superior 
Court.    June  Term,  1882. 

Keported  in  the  decision. 

J.  J.  Abrams;  S.  Yates  Levy,  for  plaintiffs  in  error. 

Charlton  &  Magkall,  for  defendants. 

Jackson,  Chief  Justice. 

On  April  28th,  1882,  plaintiffs  in  error  foreclosed  in  the 
court  below  as  a  mortgage  on  personalty  the  following  in- 
strument in  writing : 
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"  Savannah,  April  25th,  18S2. 

'*  Received  from  Octavus  Cohen  &  Company,  agents  for  Morton* 
BlisB  &  Company,  eight  thousand  five  hundred  dollars  on  account  of 
sterling  exchange  on  Mildred  Gageweek  &  Company,  arising  from 
shipment  and  measures  taken  preparatory  to  the  shipment  of  lumber, 
rosin,  and  bales  of  cotton,  per  "Juajjita  Clar,"  for  Mahan,  Spain, 
which  cotton  is  covered  by  policies  of  insurance  against  fire  and 
marine  risks,  and  which  policies  and  cotton  are  hereby  bound  and 
pledged  specially  to  Morton,  Bliss  A  Company,  for  the  fulfillment  of 
the  contract  to  furnish  exchange  agreed  to,  and  for  the  money  here 
advanced  in  case  of  non-completion  of  the  contract  for  any  cause. 

[Signed]  Gabriel  J.  Gahona. 

Signed  in  presence  of 

Octavus  Cohen. 

**  Georgia — Chatham  County. 

"Personally  comes  Octavus  Cohen,  who  on  oath  says,  that  he  saw 
Gabriel  J.  Gahona  sign  the  within  named  lien. 

[Signed]  Octavus  Cohen. 

"Sworn  to  and  subscribed  before  me.  Savannah,  April  28th,  1882. 
[Signed]  Siomund  Elsinqeb, 

N,  P.  and  E,  O.  J.  P." 

The  mortgage  aforesaid  was  certified  as  being  recorded 
April  28th,  1882.  The  aflSdavit  for  foreclosure  was  in  the 
usual  form  and  correct.  Upon  the  affidavit  being  filed 
with  the  mortgage  annexed,  the  clerk  issued  an  execution 
of  which  the  following  is  a  copy : 

"  State  of  Georgia — Chatham  County.    Ft,  fa. 

To  all  and  singular  the  sheriffs  and  coroners  of  this  state,  author- 
ized by  law,  greeting : 

You  are  hereby  commanded,  that  of  lumber,  rosin,  and  bales  of 
cotton,  now  on  board  the  **Juanita  Clar,"  lying  in  said  county,  yoo 
cause  to  be  levied,  and  will  sell  sufficient  thereof  to  satisfy  the  prin- 
cipal sum  of  eight  thousand  five  hundred  dollars,  with  interest  from 
April  25,  1882,' which  J.  J.  Abrams,  as  attorney  for  Morton,  Bliss  <^ 
Company,  on  the  28th  day  of  April,  in  the  year  eighteen  hundred  and 
eighty-two,  swore  to  be  due  to  said  Morton,  Bliss  &  Company,  on  a 
mortgage  made  by  said  G.  J.  Gahona  to  said  Morton,  Bliss  &  Company, 
the  affidavit  for  foreclosure  being  of  file  in  clerk's  office,  and  also  Ha 
sum  of  three  dollars,  seventy -five  cents,  which  to  the  said  plaintiff 
was  adjudged  for  costs  and  charges,  in  this  behalf  expended,  whereof 
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the  Baid  G.  J.  Gahona  and  said  lumber,  rosin,  and  bales  of  cotton, 
convicted  as  appears  of  record ;  and  have  that  money  before  the  said 
court,  on  the  first  Monday  in  June  next,  to  render  to  the  said  plain- 
tiff for  debt  and  costs  aforesaid ;  and  have  then  and  there  this  writ. 
Witness — The  Honorable  H.  B.  Tompkins, 

Judge  of  the  Said  CourL 

This  28th  day  of  April,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-three. 

J.  J.  Abrams,  Plaintiff* 8  Attorney.** 
James  K.  P.  Carr,  Deputy  Clerk, 

[Seal.] 

Upon  ssdA^.fa,  is  the  following  entry: 

'*  Savannah,  May  6th,  1882 

*'  I  have  this  day  levied  the  within /./a.  on  one  hundred  and  six 
bales  of  cotton  on  board  the  "Juanita  Clar"  as  the  property  (cotton) 
described  in  the  within  jf. /a.,  and  have  placed  a  watchman  in  charge 
of  the  same. 

The  return  of  John  T.  Ron  an,  Sheriff  C.  C." 

On  May  6, 1882,  a  claim  to  the  property  levied  on  was 
filed  in  regular  form  by  Juan  Clar,  and  upon  the  filing  of 
the  same,  the  sheriflf  delivered  the  property  levied  on  to  the 
claimant. 

On  July  11, 1882,  at  the  June  term  of  court,  the  claim 
case  came  on  to  be  heard,  and  the  claimant  moved  to 
dismiss  the  levy  upon  the  following  grounds: 

(1.)  Because  the  description  of  the  property  mentioned 
in  said  execution  is  vague,  uncertain,  and  insufficient. 

(2.)  Because  the  execution  does  not  show  upon  whose 
property  the  same  is  to  be  levied. 

Upon  the  filing  of  said  motion,  the  court  below  dismissed 
the  levy,  and  plaintiffs  in  error  filed  their  bill  of  excep- 
tions. 

1.  We  think  that  the  court  below  was  right  to  dismiss 
the  levy.  It  did  not  lie  in  the  mouth  of  the  claimant  to 
naove  to  quash  the  execution.  It  only  concerned  him  that 
the  execution  should  not  touch  his  property.    62  Ga.^  286. 

2.  The  description  of  the  property  in  the  execution  is 

v  70-37 
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wholly  insufficient.  It  is,  "you  are  commanded  that  of 
lumber,  rosin,  and  bales  cotton,  now  on  board  the  '  Juanita 
Clar,'  lying  in  said  county,  you  cause,"  etc.,  without  even 
using  tlie  definite  article  "the."  What  lumber,  what 
rosin,  what  cotton  ?  What  portion  of  each  ?  Of  it,  you 
must  make  the  money,  but  of  which  of  it?  It  does  not 
specify  at  all.    61  Oa,,  390. 

3.  The  execution  should  also  show  upon  whose  property 
it  was  directed  to  be  levied.  See  same  case ;  also  Freeniau 
on  Executions,  §42. 

Judgment  affirmed. 


Haddock  et  al.  vs.  Perham,  ordinary,  for  use,  et  al 

1.  The  laws  of  this  state  give  a  right  of  action  against  truBtees  and 
their  bondsmen  for  breaches  of  their  bonds,  and  courts  of  lav 
have  jurisdiction  of  such  actions. 

2.  A  testator  bequeathed  certain  realty  and  personalty  to  a  trustee 
to  be  held  for  his  daughter's  benefit,  and  **  at  her  death  to  go  to 
her  children,  and  if  she  should  die  without  children,"  then  the 
property  was  to  go  to  testator's  heirs  at  law.  The  first  trustee 
resigned,  and  a  second  was  appointed  and  gave  bond  to  the  onli- 
nary.  This  bond  recited  his  appointment,  stated  the  property  re- 
ceived by  him,  and  was  conditioned  for  the  faithful  performance 
of  *  *  all  and  singular  the  duties  required  as  trustee,  agreeably  to  hi? 
appointment,  and  the  law,  and  also  well  and  faithfully  to  account 
of  and  concerning  the  said  trust:" 

Held,  that  this  bond  was  not  solely  for  the  protection  of  the  centui 
^ue  vie  and  her  heirs,  but  was  for  the  protection  of  the  heirs  of  the 
testator  as  well,  upon  the  death  of  the  daughter  without  children. 
The  duties  of  the  trustee  were  not  fully  pe^ormed  until  he  tanie^J 
the  property  over  to  the  beneficiaries  in  accordance  with  theteniu* 
of  the  trust ;  until  then,  his  accountability  for  the  property  and  ite 
increase  continued. 

3.  The  recovering  of  a  decree  against  the  trustee  is  no  bar  to  the 
right  of  the  plaintiffs  to  resort  to  the  bond  given  by  the  tra?t^ 
and  his  sureties,  to  recover  the  money  found  to  be  due  by  the  de- 
cree ;  and  such  decree  is  prima  facie  evidence  against  the  Buretie? 
of  the  amount  found  to  be  due  by  the  trustee. 


FEBRUARY  TERM,  1883.  573 

Haddock  tt  al.  i».  Perham,  ordlnair,  for  use,  ft  al. 

4.  Where,  in  an  equity  cause  between  the  remaindermen  and  the 
trustee,  certain  property  was  awarded  to  the  latter,  and  it  was  not 
Bought  to  hold  him  responsible  therefor,  the  delivery  of  such  prop- 
erty to  him  did  not  work  a  discharge  to  the  sureties,  and  a  plea 
to  that  effect  was  properly  stricken. 

5.  The  will  above  stated  did  not  create  an  estate  tail,  but  an  estate 
for  the  use  of  testator's  daughter  for  life,  then  to  her  children  in 
fee ;  but  if  she  left  no  children,  then  it  was  to  revert  and  pass  in 
fee  to  such  persons  as  might  at  that  time  be  the  heirs  of  testator. 

6.  After  a  demurrer  had  been  properly  overruled,  pleas  which  set  up 
no  facts,  but  only  repeated  in  effect  the  legal  propositions  embod- 
ied in  the  demurrer,  were  properly  stricken. 

7.  The  evidence  not  only  authorized  but  required  the  verdict. 

MATch  20,  1883. 

Trusts.  Actions.  Wills.  Estates.  Judgment.  Prin- 
cipal and  Surety.  Practice  in  Superior  Court.  New 
Trial.  Before  Judge  Hansell.  Brooks  Superior  Court. 
November  Term,  1882. 

Reported  in  the  decision. 

W.  C.  McCall;    D.  W.    Rountrkb,   for   plaintiffs    in 
error. 

W.  B.  Bennett;  Kingsbebry  &  Denmark,  for  defendants. 
Hall,  Justice. 

James  HiUiard,  by  item  eight  of  his  will  (whicH  ^^'^;^^ed 
death  was  duly  proved  and  admitted  to  record) ,  ^^^^^    Ar a- 
to  Henry  G.  Turner,  in  trust  for  testator^s  ^^^.^ \^^\xx  tli« 
bella  B.,  certain  houses  and  other  real  estate  situa  ^^^^Y^exv 
town  of  Quitman,  together  with   household   ^^^^^^^  &\xn^ 
furniture,  personal  trinkets  and  attire,  and  a  ^^^^^^  dea-^^ 
of  money,  to  be  held  for  her  benefit,  and  ''  ^^^j^^^t    ol^^^' 
to  go  to  her  children,  and  if  she  slioixld    die  wi^  ^^  hei^^   ^^ 
dren,"  then  the  property  was  to  go  to  testator  JS^ic^' 

law."  The  will  was  executed  and  ^^^^^^^^^11  aft^^  ^^^ 
bella  B.  HiUiard  married  L.  F.  Hadaook,  .»^^^Jj^^  i>rot^«^^^ 
marriage,  Turner  resigned  the  trustoesliip  o 
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vested  in  him  by  this  will,  and  Haddock  was  appointed 
by  the  judge  of  the  superior  court  of  the  southern  circuit, 
accepted  the  appointment,  and  gave  bond  to  the  ordinary 
of  Brooks  county  and  his  successors  in  office,  with  A.  J. 
Rountree  and  W.  H.  Stanley  as  his  sureties,  in  the  sum  of 
two  thousand  dollars,  conditioned  for  the  faitMul  per- 
formance of  "  all  and  singular  the  duties  required  as  trus- 

.tee  agreeably  to  his  appointment  and  the  law ;  and  also 
well  and  faithfully  to  account  of  and  concerning  the  said 
trust."  The  condition  of  the  bond  recited  his  appoint- 
ment, and  specified,  item  by  item,  the  property  that  went 
from  the  former  trustee's  into  his  hands. 

Arabella  B.  Haddock  died,  leaving  no  child  or  children, 
and  a  portion  of  the  heirs  of  James  Hilliard  who  survived, 

.  and  certain  persons  to  whom  a  portion  of  the  heirs  had 
assigned  their  interest  in  this  property,  held  in  trust  for 
her  during  her  life,  brought  suit  on  the  equity  side  of 
Brooks  superior  court  against  L.  F.  Haddock  for  the  recov- 
ery of  the  property  thus  held  by  him  in  trust.  Upon  the 
trial  of  this  equity  case,  the  complainants  had  a  verdict, 
and  on  that  verdict  and  in  accordance  therewith,  a  decree 
was  rendered  and  signed  on  the  9th  day  of  November, 
1881,  by  which  they  recovered  all  the  real  estate  men- 
tioned in  the  8th  item  of  James  Hilliard's  will  and  two 
hundred  dollars,  as  rent  accrued  since  the  death  of  Ara- 
bella B.  Haddock.  The  real  property  recovered  by  this 
decree  was  turned  over  to  the  complainants  by  L.  F.  Had- 
dock, the  trustee,  and  failing  to  pay  the  money  thereby 
found  against  him,  execution  issued  for  the  amount  on 
which  the  sheriff  returned  nulla  bona;  and  thereupon  the 
ordinar}^,  for  the  use  of  the  plaintiffs  in  said  execution,  insti- 
tuted  a  suit  against  said  L.  F.  Haddock,  then  of  Houston? 
and  A.  J.  Rountree  and  William  H.  Stanley,  of  Brooks 
county,  in  the  superior  court  of  said  last  mentioned  county, 
upon  their  bond,  executed  on  Haddock^s  appointment  as 
trustee,  for  the  recovery  of  the  unpaid  portion  of  the  said 
decree.    The  defendants  to  this  last  suit  appeared  at  tie 


FEBRUARY  TERM,  1SS3.  575 

Haddock  tt  oL  m.  Perham,  ordinary,  for  use,  d  al. 


return  term  thereof  and  filed  a  demurrer  in  writing  thereto, 
upon  the  grounds  following : 

(1.)  The  superior  court  of  Brooks  county  has  no  juris- 
diction in  the  case. 

(2.)  The  superior  court  of  Houston  county  has  jurisdic- 
tion. 

(3.)  Courts  of  common  law  have  no  jurisdiction  in  such 
cases. 

(4.)  Courts  of  equity  have  jurisdiction  over  trustees 
and  their  bondsmen. 

(5.)  The  laws  of  Georgia  give  no  right  of  action  against 
trustees  and  their  bondsmen. 

(6.)  Because  such  bonds  are  given  only  for  the  benefit 
of  the  cestui  que  trust  and  her  heirs. 

(7.)  Plaintiff's  have  no  right  of  action  upon  the  bond. 

(8.)  Bondsmen  are  not  liable  for  rents,  issues  and  prof- 
its after  the  death  of  life  tenant. 

(9.)  Because,  as  shown  by  plaintifi^'s  declaration,  said 
cause  has  been  fully  adjudicated. 

(10.)  Plaintiffs  are  not  the  heirs  or  successors  of  Ara- 
bella B.  Haddock,  and  do  not  allege  themselves  to  be  such, 
but  are  the  heirs  of  James  Hilliard,  as  they  allege. 

This  demurrer  was  overruled  by  the  court,  and  the  de- 
fendants filed  a  bill  of  exceptions  ^^nrfe/i^e  lite  to  the  judg- 
ment overruling  the  same ;  thereupon  they  pleaded  the  gen- 
eral issue  and  a  special  defence  on  behalf  of  the  sureties, 
that  they  were  released,  because,  after  their  liability  had 
accrued,  plaintiffs  turned  over  to  Haddock  divers  articles 
of  personal  property  embraced  in  the  8th  item  of  James 
Hilliard's  will,  and  valued  at  seven  hundred  dollars.  This 
last  plea  was,  on  motion,  stricken  by  the  court.  They  then 
went  to  trial  upon  the  general  issue,  and  certain  special 
pleas  containing  the  substance  of  the  matters  set  forth  in 
the  demurrer  which  had  been  overruled,  and  a  further  plea 
was  also  filed,  that  by  the  terms  of  the  8th  item  of  James 
Hilliard's  will,  an  estate  tail  was  created  in  Arabella  to 
the  property  thereby  bequeathed ;  and  this  was  likewise 
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stricken  by  the  court.  The  jury  returned  a  verdict  for  the 
plaintiff  for  two  hundred  dollars,  and  interest  on  that  sum 
from  the  date  of  the  decree. 

Judgment  was  entered  up  on  this  verdict,  and  a  motion 
wa's  made  for  a  new  trial  upon  the  usual  grounds,  that  the 
verdict  was  contrary  to  law  and  evidence,  and  that  the  court 
committed  error  in  relation  to  the  several  rulings  above 
specified.  This  motion  was  overruled  and  a  new  trial  re- 
fused ;  whereupon  the  defendants  brought  the  case  here  by 
bill  of  exceptions. 

In  the  argument  here,  several  of  the  errors  assigned  were 
abandoned,  as  those  relating  to  the  jurisdiction  of  the  supe- 
rior courts  of  Brooks  and  Houston  counties. 

1.  That  courts  of  law  have  jurisdiction  of  this  case,  see 
59  Ga.^  755,  which  covers  the  point  precisely,  and  shows 
beyond  question  that  the  laws  of  this  state  do  give  a  right  of 
action  against  trustees  and  their  bondsmen. 

2.  It  is  a  mistake  to  suppose  that  the  bond  in  this  case 
was  given  solely  for  the  protection  of  the  cestui  qus  vie 
and  her  heirs,  and  that  the  plaintiffs  who  were  the  ultimate 
remaindermen,  after  she  had  died  without  issue  living  at 
her  deatli,  had  no  right  to  any  action  thereon  for  the  pro- 
tection of  their  interests,  or  that  they  were  debarred  from 
recovering  the  rents,  issues  and  profits  received  by  Had- 
dock after  his  wife's  death,  he  having  possessed  himself  of 
the  property  as  her  trustee.  48  Ga,^  537;  41  /i.,  426.. 
"  The  duties  of  the  trustee  are  not  fully  performed  until 
he  turns  the  property  of  the  trust  over  to  the  beneficiaries, 
dividing  it  among  them  as  required  by  the  deed  of  trust." 
44  Ga.^  644.  Until  this  is  done,  the  trust,  so  far  as  the 
accountability  of  the  trustee  for  the  property  and  its  in- 
crease is  concerned,  is  not  at  an  end.  It  would  be  strange, 
if  there  were  no  power  in  the  courts  to  compel  a  recusant 
trustee  to  perform  this  essential  duty,  or  to  enforce  the 
undertaking  of  those  who  had  become  responsiWe  for  his 
discharge  of  the  obligation.    58  C^.,  284,  285. 

3.  We  cannot  agree  to  the  proposition  that  the  decree, 
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fixing:  the  liability  of  the  tni>tee,  is  a  bar  to  the  risrht  of 
the  plaintiffs  in  this  suit  to  resort  to  the  bonil  giTen  by  the 
trustee  and  his  sureties,  to  recover  the  monev  found  to  be 
due  to  them  bv  the  decree.  It  mav  be  true  that  the  de- 
cree  is  not  conclu<?ive  against  the  securities,  as  to  the 
amount  found  to  be  due  from  the  trustee,  but  it  is  prntta 
facie  evidence  of  the  fact.   57  G^a.,  507. 

4.  The  plea  of  the  sureties  setting  up  their  discharge 
because  the  trustee  was  allowed  to  retain  certain  i>ersonal 
property,  was  properly  stricken,  because  the  decrei*  in  the 
equity  cause,  as  set  out  in  the  declaration,  awanled  that 
property  to  him,  and  the  suit  did  not  seek  to  hold  him  re- 
sponsible therefor,  and  because  it  is  difBcult,  if  not  impos- 
sible, to  understand  how  the  facts  set  forth  in  that  plea 
could  iiyure  them,  increase  their  risk,  or  expose  them  to 
^n^ater  liability,  even  if  they  had  been,  as  they  certainly 
were  not,  the  acts  of  the  plaintiffs.^  Code,  §2154. 

5.  There  is  nothing  in  the  objection  that  the  8th  item  of 
Hilliard's  will  created  an  estate  tail  in  the  property  be- 
queathed to  Mrs.  Haddock  for  life,  and  at  her  deatli  to  her 
children,  and  if  she  died  without  children,  then  over  to 
testator's  legal  heirs.  The  estate  created  was  one  in  llrs. 
Haddock  for  life,  and  then  to  her  children  in  fee.  but  if 
she  left  no  children,  then  it  was  to  revert  and  pass  in  fee 
to  such  persons  as  might  at  that  time  be  the  heirs  of  tes- 
tator, i.  e,,  perhaps  in  this  instance  his  residuary  legatees. 
5«  Oa.,  259 ;  30  /J.,  638. 

'6.  There  was  no  error  in  striking  the  other  pleas  ;  they 
set  up  no  facts,  and  were  only  a  repetition  ot  legal  prop- 
ositions embodied  in  a  demurrer,  which,  as  we  have  seen, 
was  properly  overruled. 

7.  The  plaintiffs  made  out  their  case,  when  they  had 
shown  the  trustee's  indebtedness  to  them  and  his  failure 
to  pay,  as  was  done  by  the  decree  rendered  in  the  eciuity 
cause,  the  execution  issued  thereon,  and  the  slieriff^s  ret  urn 
of  nulla  bona.     The  defendants  offered   no  testimony  in 
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Opposition,  and  the  evidence  was  sucli  as  not  only  to  au 
tliorize  but  to  require  the  verdict  returned. 
Judgment  affirmed. 


Merritt  vs.  Bagwell. 

1.  Where  B  declaration  in  complaint  on  a  promissory  noteMt  onl 
tlie  namen  of  the  makers,  the  payee,  the  amount,  date  aii't  time 
of  payment,  a  failure  to  attach  a  copy  to  the  declaration  could  be 
cured  by  amendment. 

(a.)  If  one  of  two  defendants  to  a  suit  on  a  not«  against  them  a^ 
makers,  tacitly  permits  judgment  by  default  to  be  rendereil  apunst 
his  co-defendant,  when  the  note  is  afterwards  oOercd  in  evidence 
against  him,  he  cannot  object  to  it  on  the  ground  that  judgtueDi 
had  previously  been  rendered  against  his  co-defendant.  He  had 
consented,  by  his  silence,  toa  severance. 

2.  F.  presented  a  note  to  M.  for  signature,  stating  that  it  was  forkw 
than  sixty  dollars,  (the  amount  of  a  nota  which  he  had  fonnertj 

signed,  and  W'''"*'    "    thnn  dnatmvddl        it.  w«a    in  fort    (.  r.mntv. 

M.  being  old 

the  represent! 

before  due,  to 

One  ol  them 

bouse  of  B. 

second  wagoi 

B.  ol  the  f rau 

the  second  n 

out  resistance 
Held,  that  these 
(«.)  Kho^iafide 

the  same  l>eti: 

against  the  ts 

ceived  it  maj 
(6.)  Generally  t 

sate,  but  this 

intention  of  1 

facts.    After 

signed  the  no 
the  trade, 
(r.)  Nor  could  tl 
to  hold  i>osgc 
with  the  pure 
oE  Buch  make 
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3.  A  motion  in  arrest  of  judgment  can  be  suBtained  only  for  defeots 
appearing  on  the  face  of  the  pleadings  which  could  not  be  cured 
by  amendment  and  are  not  aided  by  verdict.  The  pleadings  must 
be  so  defective  that  no  legal  judgment  can  be  rendered  thereon. 

Ca.)  Non-joinder  or  misjoinder  is  a  matter  for  dilatory  plea  or  plea  in 
abatement,  and  must  be  taken  advantage  of  at  the  first  term,  by 
sach  plea  or  by  demurrer,  if  then  apparent.  Former  recovery  or 
pendency  of  another  suit  for  the  same  cause  of  action  between  the 
same  parties,  is  matter  for  plea  in  abatement,  and  must  be  taken 
advantage  of  at  the  first  term,  or  if  occurring  afterwards  in  the  pro- 
gress of  the  trial,  so  soon  as  may  be  after  it  occurs. 
March  IS,  1883. 

Amendment.  Debtor  and  Creditor.  Practice  in  Su- 
perior Court.  Sales.  Title.  Judgment.  Vendor  and 
Purchaser.  Before  Judge  Wellborn.  Hall  Superior 
Court.     August  Term,  1882. 

Reported  in  the  decision. 

W.  L.  Marler  ;  H.  H.  Perry,  for  plaintiff  in  error. 

J.  B.  EsTES,  for  defendant. 

Hall,  Justice. 

John  D.  Bagwell  instituted  suit  upon  a  promissory  note, 
payable  to  J.  D.  Bagwell  &  Co.  or  bearer,  for  one  hundred 
and  fifteen  dollars,  bearing  date  25th  February,  1876,  due 
the  first  day  of  November  then  next,  with  ten  per  cent, 
interest  from  date,  and  signed  by  W.  C.  Williams,  W.  W. 
Findley  and  E.  W.  Merritt. 

The  suit  was  in  the  statutory  form  against  all  three  of  the 
makers;    Merritt   and  Findley   alone   were   served,    lU** 
declaration  stating  that  Williams' »  place  of  residence  wax.r 
unknown"  to  the  plaintiff.     No  copy  of  the  note  wa^  ap 
pended.'    There   was  no  return  of  non  est  hiveniu^  a.-   u> 
Williams,  and  no  order  taken  to  proceed  against  lh»   ot  Lm:* 
defendants.      Findley  filed  no  defence,  and  at  Hi*   ^^-•-•^ 
term,  judgment  was  awarded  against  him   auu  ^-iKu** 
the  presiding  judge  without  the  intervention  </  *    J'^^y 
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Merritt  pleaded  the  general  issue,  and  that  the  note  was  pro- 
cured from  him  by  the  fraud  of  his  co-defendant,  Findley, 
for  whom  and  Williams  he  was  only  security,  etc.  At  the 
hearing,  he  withdrew  this  latter  plea,  stood  by  and  saw 
the  judgment  given  by  the  court  against  Findley,  without 
objection  upon  his  part,  and  did  not,  at  the  first  term,  file  any 
plea  for  want  of  proper  parties,  or  because  of  a  non-joinder 
of  parties  defendant.  On  the  trial,  when  the  note  wa- 
offered  in  evidence,  he  objected  to  its  introduction  because 
no  copy  had  been  attached  to  the  declaration,  and  for  the 
further  reason  that  judgment  had  already  been  entered 
against  his  co-defendant,  Findley.  On  motion,  the  court 
allowed  the  declaration  to  be  amended  by  attaching  a  copy 
of  the  note,  Merritt  objecting  thereto,  upon  the  ground 
that  there  was  nothing  to  amend  by.  Upon  the  amend- 
ment being  made,  the  note  was  read  in  evidence ;  and  on 
this,  error  is  assigned,  as  also  upon  both  the  grounds  taken 
for  its  rejection. 

1.  There  was  no  error  in  allowing  this  amendment  The 
substance  of  the  note  was  set  forth  in  the  declaration ;  the 
names  of  the  makers,  payee,  amount,  date  and  time  of 
payment  were  specifically  stated.    There  was.  therefore, 
enough  in  the  pleading's  to  amend  by.  Code,  §3479.  Sosi 
vs.  Jordan,  (52   Ga.,  298,  covers  the  precise  point  made 
here.     See,  also,    Camp  vs.   "    '"    "    " 
recognizes  the  same  principle 
title  to  be  added  as  an  amenc 
recovery  of  real  estate. 

The  other  ground  taken  a{ 
note  in  evidence,  was  equally 
was  good  in  abatement  of  the 
made,  if  it  appeared  on  the  f 
murrer  to  the  suit,  either  at 
as  soon  thereafter  as  it  exiett 
murrer,  then  it  should  have  b 
abatement.  Merritt's  conduc 
tainly  a  waiver  of  the  objeetii 
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tilis  judgment  was  a  former  recovery  against  all  the  de- 
fendants ;  but  by  the  Code,  §3476,  "a  former  recovery  is 
^ood   cause   of  abatement,  in  a  suit  between  the   same 
parties."     Here  one  of  the  defendants  consented,  by  his 
silence,  to  a  severance  between  himself  and  the  otliers, 
so  far  as  this  judgment  was  concerned.     The  defendant, 
against  whom  the  court  awarded  judgment,  filed  no  issu- 
able defence  under  oath,  to  a  suit  founded  upon  an  uncon- 
ditional contract  in  writing,  and  it  is  questionable,  to  say 
the  least,  if  a  judgment  rendered  in  any  other  manner, 
i^'-ould  have  been  valid  and  binding  against  him.     Code, 
§§3448,  6145  ;  38  Rule  of  Court,  /J.,  p.  1350.     The  objec- 
tion is  not  aided  by  the  decision  of  this  court  in  35  G^a., 
72,  73,  cited  for  plaintiff  in  error.     The  suit  in  that  case 
was  upon  a  foreign  judgment,  rendered  against  numerous 
tortfeasors,  and  the  court  held  that  the  judgment  made 
them  joint,  and  not  joint  and  several,  defendants,  which 
they  were  before  it  was  rendered ;  and  that  the  striking  of 
one  of  them  released  the  others,  notwithstanding  tha  Code, 
§3485. 

2.  After  this  was  done,  Merritt  amended  his  plea  by  add- 
ing thereto  the  following :  That  he  had  only  signed  the 
note  as  security;  that  his  signature  had  been  obtained  by 
the  fraud  of  Findley,  the  principal ;  and  that  he  notified 
Bagwell,  the  payee,  of  the  fraud,  before  he  had  parted 
with  the  consideration  for  which  the  note  was  passed  to 
him.  The  alleged  fraud,  as  set  out  in  the  plea,  consisted 
in  Findley 's  misrepresentation  to  Merritt  as  to  the  amount 
of  the  note,  stating  to  him  that  it  was  less  than  sixty  dol- 
lars (the  amount  of  a  note  which  defendant  had  formerly 
signed,  and  which  Findley  then  destroyed);  that  defendant 
was  old  and  infirm  and  read  with  difficulty,  and  relied 
solely  upon  the  representations  made  by  Findley.  It 
seems  that  the  note,  when  signed,  was  passed  to  Bagwell 
in  part  payment  for  two  wagons  wliich  Bagwell  had  sold 
to  Findley.  One  of  the  wagons  was  taken  away  by  Find- 
ley, and  the  other  left  at  BagwelPs  gin  house.    After  this 
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trade  was  consummated,  and  before  Findley  had  removed 
the  other  wagon  from  the  gin  house,  Bagwell  was  notified 
by  Merritt  of  the  fraud  that  had  been  practiced  in  the  pro- 
curement of  the  note,  and  he  was  requested  not  to  dehver 
the  other  wagon.  Findley,  it  seems,  had  sold  this  wagon 
to  one  Pollard,  who  came  and  took  it  away,  Bagwell  did 
not  claim  the  right  to  control  this  wagon,  and  upon  con- 
sulting counsel,  was  advised  that  he  had  no  right  to  retain 
it,  and  did  not  attempt  to  do  so. 

The  court  charged  the  jury,  under  the  facts  In  proof, 
that  although  the  wagon  was  left  in  the  possession  of  Bag- 
well, the  title  to  it  had  passed  out  of  him,  and  after  the 
title  had  so  passed  out  of  him,  he  had  no  right  to  retain  it. 
although  he  may  have  then  received  notice  of  Findley'.- 
fraud  on  Merritt;  and  refused  to  charge,  at  request  of 
Merritt's  counsel,  that  "  if  Bagwell  had  notice  of  the  fraud 
before  he  delivered  the  wagon,  he  could  only  recover 
from  Merritt  such  part  of  the  note  as  went  to  the  conoid 
eration  of  the  wagon  already  delivered"  ;  or  that,  "  if  Bag- 
well had  notice  of  the  fraud  before  he  delivered  the  wagon. 
it  was  Bagwell's  right,  if  he  wa«  not  satisfied  with  the 
note  without  Merritt's 
hold  the  wagon  until  8 
lastly,   that    "if   Poll 
Williams  while  the  wa 
purchased  subject  to  B 

Under  the  charge  s 
verdict  for  the  plaintifl 

It  is  not  pretended 
procuring  Merritt's  sig: 
in  any  manner  privy 
cured ;  indeed,  the  ver 
not  only  from  the  plea 
Bagwell  swears  positi 
until  he  received  notic 
had  been  consummate( 
Findley.    This  court  h 
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§2785,  which  relieves  the  holder  of  a  note  from  liability, 
if  he  had  no  agency  in  its  fraudulent  procurement.     37 
Ga.^  66 ;  48  /J.,  162.     The  sale  of  the  wagons  and  the  re- 
ceipt of  the  consideration  agreed  to  be  paid  by  the  seller, 
certainly  vested  the  title  in  the  purchaser.     The  intention 
of  parties  may  dispense  with  delivery,  which  is  generally 
necessary  to  the  perfection  of  a  sale  of  goods ;  this  delivery 
need  not  be  actual,  but  may  be  inferred  from  a  variety  of 
facts.     After  delivery,  actual  or  constructive,  the  goodn 
are  at  the  risk  of  the  purchaser.     Code,  §2644.   The  w^IIim* 
in  this  case,  could  not  be  made  to  rescind  a  sale  whittli  hud 
been  consummated,  at  the  request  of  a  party  to  a  \\i)U* 
which  had  been  passed  to  him  and  which  he  rt*cc*ivt'.<i 
hona  fide  before  due,  although  the  party  from  whom  U^ 
received  it  had  no  title  thereto.     Code,  §2639,  and  in  <'<;ij 
nection,  /J.,  §3640.     Nor  are  we  more  strongly  iinpn'^M^l 
with  Mr.  Merritt's  right  to  compel  Bagwell  to  hold  tph  ♦^ 
property  which  he  had  sold,  and  to  carry  on  a  Jiti/,*soi 
w^ith  the  purchasers  or  their  vendee  for  Merritf\s  U'iji'tj- 
The  property  in  this  case  remained  at  BugWi-DV  1i  >.. 
February  until  August.     Merritt  knew  it  wa8  Wh-m    «  .' 
knew  the  extent  of  Bagwell's  control  over  it.     yt?'   *   ,• 
all  that  time,  he  took  no  step  to  secure  thi«  wu>r</i     *-    . 
payment  of  the  note  on  which  he  was  bound,     li*    .r 
quested  Bagwell  "  to  keep  the  wagon  for  hiiu  \j   i  <*.*. 
money  on";  to  which  Bagwell  replied  'Mha'    .. 
though  still  at  his  gin,  belonged  to  Fiudlt-s  <•    \ 
yet  he  would  keep  it  as  long  as  he  eAj\i\<\.  i    ^^  . 
to  make  his  money."     Did  keep  it  unti 
Pollard  came  for  it;  notified  Merritt  o^  '\ 
as   to  consult  counsel,  who  told  liiij.  !*•    - 
give  it  up  ;  had  no  claim  to  the  vfuk^t    4-.^    ^ 
the  money  and  note.  After  tluH,  FoJj 
he  could  make  no  further  objectioi 

In  view  of  these  facts,  the  cuur  ♦.••Li- 
as requested,  that,  "if  Pollard  pyf  --^— 
Williams  while  the  wagon  ^^   . 
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he  purchased  subject  to  Bagwell's  rights."  Bagwell  had 
no  rights  in  the  property ;  the  sal6  had  divested  all  he 
ever  had ;  besides,  this  and  the  other  requests  refused,  if 
not  in  direct  contradiction  to  the  charge  given,  were 
neither  pertinent  nor  relevant  to  any  issue  between  the 
parties  in  this  litigation,  and  could  have  had  no  effect  but  to 
divert  the  attention  of  the  jury  from  what  was  properly 
before  them. 

The  evidence  in  this  case  leaves  it  doubtful  when  Pol- 
lard became  the  purchaser  of  this  wagon.  If  he  purchased 
before  Merritt  gave  notice  of  the  fraud  in  the  procurement 
of  the  note,  then  his  title  was  protected ;  or,  if  he  pur- 
chased before  he  had  any  notice  at  all  of  any  infirmity  in 
Findley  and  Williams'  title  to  the  property,  then,  as  between 
him  and  Bagwell,  his  title  might  or  might  not,  according 
to  circumstances,  have  been  valid,  and  Bagwell,  without 
more,  may  have  been  obliged  to  deliver  the  wagon  to  him. 
In  this  view  of  the  case,  the  record  in  Mrs.  Pollard's  suit 
V8.  Prior  et  aL^  when  taken  in  connection  with  the  other 
testimony  bearing  upon  the  subject  of  that  suit,  may,  by  a 
possibility,  have  been  admissible.  But  whether  admissible 
or  not,  it  could  only  bear  upon  an  issue  raised  by  Merritt 
himself,  which,  as  we  have  seen,  was  not  properly  in  the 
case  between  him  and  Bagwell.  It  did  no  hurt  and  could 
have  had  no  possible  influence  upon  the  finding  in  the 
case.  It  was  immaterial,  and  affords  no  reason  for  a  new 
trial,  even  if  its  admission  was  error. 

What  has  gone  before,  together  with  the  usual  grounds, 
constitute  the  entire  motion  for  a  new  trial.  The  verdict 
was  not  only  authorized,  but  imperatively  demanded  by 
the  evidence  in  the  case,  and  the  new  trial  was,  therefore, 
properly  refused. 

3.  Merritt  moved  to  arrest  the  judgment : 

(1.)  Because  the  record  showed  that  W.  C.  Williams, 
one  of  the  joint  defendants,  was  not  served,  and  there  was 
no  return  by  the  sheriff  of  nan  est  inventus^  as  to  him. 

(2.)  Because  the  record  showed  that,  before  the  verdict 
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and  judgment  against  Merritt,  a  j  udgment  had  been  obtained 
on  the  same  cause  of  action,  against  W.  W.  Findley,  one 
of  the  defendants  in  the  case. 

This  motion  can*  be  sustained  only  for  such  defects  ap- 
X>earing  on  the  face  of  the  pleadings  as  are  not  amendable. 
Code,  §3587.  The  pleadings  must  be  so  defective  that  no 
legal  judgment  can  be  rendered,  /i.,  §3589.  But  a  judg- 
ment cannot  be  arrested  for  any  defect  in  the  pleadings 
or  record  that  is  aided  by  verdict,  or  is  amendable  as  mat- 
ter of  form.     Ih .,  §3590. 

These  grounds  of  the  motion  in  arrest  have  already 
been,  to  some  extent,  anticipated,  the  last  more  largely 
than  the  first. 

The  non-joinder  or  misjoinder  of  defendants  is  matter 
for  a  dilatory  plea  or  plea  in  abatement,  and  must  be  taken 
advantage  of  at  the  first  term  of  the  court.  (Code,  §3456  ; 
27  Oa.j  113);  or  if  then  apparent,  by  demurrer.  Former 
recovery  or  pendency  of  another  suit  for  the  same  cause  of 
action  and  between  the  same  parties,  is  matter  in  abate- 
ment, and  must  be  taken  advantage  of  at  the  first  term,  or 
if  occurring  afterwards,  in  the  progress  of -trial,  so  soon  as 
may  be,  after  it  occurs.  Code,  §3476 ;  51  Ga. ,  232  ;  59 
6a.,  175, 176 ;  57  /A.,  63  ;  39  /J.,  556  ;  45  /J.,  158 ;  53  /A., 
451 ;  55  lb.,  229 ;  35  lb.,  66  et  seq. 

Judgment  affirmed. 


Nashville  and  Chattanooga  Railroad  vs.  McMahon. 

1.  The  act  of  1860,  which  provided  for  the  perfecting  of  service  upon 
the  Na8h\alle  and  Chattanooga  railroad  in  this  state  by  posting  the 
process,  warrant,  summons,  or  notice  to  be  served  upon  a  post,  to 
be  erected  by  the  justices  of  the  inferior  court  at  Lookout,  in  Dade 
county,  and  also  mailing  a  copy  to  the  president,  was  not  affected 
by  the  adoption  of  the  constitution  of  1861  or  that  of  1868,  in  each 
of  which  it  was  declared  that  laws  shall  have  a  general  operation, 
and  no  general  law  affecting  private  rights  shall  be  varied  in  any 
particular  case  by  special  legislation,  except  by  the  free  consent  in 
writing  of  the  persons  to  be  affected  thereby ,  etc. 
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(a.)  Nor  did  Huch  conBtitutional  provisiona  render  illc^l  the  act  (•( 
1869,  which  merely  chaaged  the  place  at  which  the  post  provide.! 
for  by  at't  of  18B0  was  to  be  erected, 

(6.)  The  acta  of  1845  and  1855,  which  are  claimed  to  be  the  general 
laws  on  the  subject  of  the  service  of  corporations  having  no  place 
of  business  in  Georgia  or  no  individual  upon  whom  aenice  may  tf 
perfected,  contained  no  provision  for  service  eicept  in  the  superior 
court,  the  inferior  court,  or  HUch  other  courts  aa  have  a  clerk,  whil« 
this  case  originated  in  a  justice's  court. 

2.  Such  service  may  be  the  foundation  of  a  personal  judgment  against 
the  defendant. 
Aorll  10,  IMS. 

Railroads,    Service.    Venue.  Before  Judge  Fats.  Dade 
Superior  Court,      March  Term,  1882. 

Reported  in  the  decision. 

Key  &  Richmond  ;  W.  T.  Newman,  for  plaintifTs  in  error. 

W.  N,  &  J.  P.  Jacoway;  R.  J.  McCamy,  for  defendant 

Crawford,  Justice, 

The  only  question  mt 
of  the  service  upon  th 
That  service  was  perfec 
law. 

In  the  year  1860,  an 
having  claims  against  tl 
road  Company,  in  the  ( 
upon  it.  It  recited  in 
station  or  agent  in  the  si 
on  said  company  for  iiy 
it  was,  therefore,  enact« 
court  in  and  for  the  co 
erected  a  post,  at  a  placf 
and  upon  any  process, 
any  of  the  courts  of  th 
company,  and  the  same 


FEBRUARY  TERM,  1883.  687 

NMhrtlle  and  Chattanooga  Railroad  w  HcBCahon. 

copy  thereof  sent  by  mail  to  the  address  of  the  president, 
on  or  before  the  day  it  was  placed  on  the  said  post  by  the 
oflBcer  serving  the  same,  should  be  deemed  and  held  as 
full  and  complete  service  in  law,  and  as  binding  on  the 
company  as  if  made  on  any  officer,  agent  or  employ^. 

To  the  foregoing  act  an  amendment  was  passed  in  1 869,  in 
^^hich,  after  reciting  the  fact  that  the  said  railroad  company 
had  discontinued  the  depot  or  way-station  at  Lookout,  it 
was,  therefore,  enacted  that  the  ordinary  of  the  county  of 
Dade  should  cause  to  be  erected  a  post  at  the  place  on  the 
said  railroad  known  as  Hooker,  and  upon  which  such 
legal  notices  as  provided  for  in  the  act^of  1860  should  be 
thereafter  posted,  and  copies  sent  by  mail,  as  required  by 
the  said  act,  to  the  president  of  the  company,  and  this  was 
to  be  deemed  and  held  as  full  and  complete  'service. 

1.  It  was  not  denied  by  the  defendant  that  the  service 
had  been  perfected  as  required  by  these  acts,  but  that  they 
were  unconstitutional. 

In  support  of  this  view,  we  are  cited  to  a  clause  in  the 
constitution  of  1868,  copied  substantially  from  the  consti- 
tution of  1861,  which  declares  that  laws  shall  have  a  gen- 
eral operation,  and  no  general  law  affecting  private  rights 
shall  be  varied  in  any  particular  case  by  special  legisla- 
tion, except  by  the  free  consent  in  writing  of  the  person 
to  be  aflFected  thereby,  etc. 

We  think  it  sufficient  to  say,  in  reference  to  this  objec- 
tion, that  the  act  of  1860  was  not  to  be  affected  by  the 
foregoing  clause  of  the  constitutions  of  1861  or  1868,  if 
indeed  it  could  be  construed  to  refer  to  the  particular 
subject-matter  of  that  act  at  all.    Nor  could  it  be  said  to 
be  operative  upon  the  amendment  of  1869,  which  only 
changed  the  place  at  which  the  post,  provided  for  by  the 
act  of  1860,  was  to  be  erected.     Besides,  it  could  in  no 
sense  be  applicable  to  the  case  at  bar,  because  the  acts  of 
1846  and  1855,  which  are  said  to  be  the  general  laws  upon 
the  subject  of  the  service  of  corporations  having  no  place 
of  doing  business,  or  no  individual  upon  whom  servicer 
V70-38 
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may  be  perfected,  have  no  provision  for  service  except  in 
the  superior  and  inferior  courts,  or  such  other  courts  as  have 
a  clerk,  whilst  this  case  originated  in  the  justices'  courts. 

We  hold,  therefore,  that  the  service  was  good,  and  no 
•error  was  committed  by  the  court  below  in  his  judgment 
»on  that  point. 

2.  It  is,  however,  further  insisted  that  the  judgment  in 
this  case  was  a  personal  judgment  against  the  plaintiff  in 
error,  and  that  such  judgments  can  only  be  rendered  where 
.there  was  either  valid  legal  service  upon  the  party,  ap- 
pearance, or  attachment  of  property  and  publication. 
Georgia,  by  her  laws,  declares  that  service  may  be  per- 
fected on  individuals,  either  personally  by  giving  them 
copies  of  the  writ  or  paper  to  be  served,  or  by  leaving  the 
same  at  their  most  notorious  places  of  abode ;  and  with 
either,  judgments  in  personam  are  rendered.  We  are  at  a 
loss  to  see  why,  this  corporation  having  a  location  in  the 
county  of  Dade,  and  a  way  station,  if  not  a  depot,  at 
which  their  trains  stop,  receive,  and  discharge  passengers, 
it  is  not  competent  fpr  the  legislature  to  provide,  that 
service  may  be  perfected  upon  it,  by  posting  notices  of 
such  papers  as  may  be  necessary  to  bring  it  into  court, 
and  especially  when  it  is  further  required  that  copies 
thereof  shall  be  sent  by  mail  to  the  president  of  the  com- 
pany. The  forwarding  of  copies  to  the  president  Is  a  re- 
quirement not  necessary  to  a  personal  judgment  against 
individuals  in  Georgia. 

Judgment  affirmed. 


Langford  vs,  Dkiver. 

• 

1.  Where  a  married  woman  makes  application  for  a  homestead,  the 
records  should  show  out  of  whose  land  it  is  to  be  carved,  so  that 
creditors  may  be  notified  that  their  interests  are  attacked.  If  thifi 
be  not  done,  the  record  of  the  homestead  cannot  be  admitted  in 
evidence. 

2.  The  grounds  upon  which  counsel  ask  the  court  to  exclude  testimony 
from  the  jury  should  always  be  precisely  stated,  so  that  the  judge 
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below  and  this  court  may  be  able  to  understand  and  rule  correctly 
thereon.  A  mere  general  assignment  of  error  in  admitting  certain 
teetiinony  cannot  be  considered  by  this  court. 

3.  In  order  to  require  a  reversal  on  the  ground  that  the  judge  rehised 
to  suppress  certain  interrogatories  because  the  witness  had  a  mem- 
orandum which  he  failed  to  attach  to  his  answers,  it  should  appear 
that  the  motion  was  made  in  writing,  and  notice  thereof  given  be- 
fore the  trial. 

4.  An  acknowledgment  of  service  by  the  defendant  on  a  declaration, 
before  the  same  is  filed  in  office,  will  authorize  a  judgment  against 
him,  although  it  may  not  be  shown  that  he  appeared  and  defended 
the  suit,  or  knew  that  it  was  proceeding  against  him  previous  to 
the  judgment. 

5.  The  defendant  was  bound  by  his  acknowledgment  of  service  on 
the  declaration,  and  was  entitled  to  no  further  notice  before  judg- 
ment. 

6.  The  verdict  was  not  contrary  to  law,  evidence  or  justice. 

April  3.  1883. 

Homestead.  Husband  and  Wife.  Interrogatories. 
Practice  in  Superior  Court.  Practice  in  Supreme  Court. 
Service.  Waiver.  Before  Judge  Harris.  Troup  Supe- 
rior Court.     April  Term,  1882. 

Driver  sued  Langford  for  the  purchase  money  of  build- 
ing materials  furnished  to  the  latter.  The  declaration  was 
filed  April  5,  1875.  Prior  to  that  date,  on  March  17, 1875, 
Langford  acknowledged  due  and  legal  service  upon  it,  and 
waived  copy,  process,  and  service  by  the  sheriff.  Judg- 
ment was  rendered  by  default,  and  a  levy  made  on  real 
estate.  Langford  interposed  a  claim  as  head  of  a  family, 
alleging  that  the  property  had  been  set  apart  as  a  home- 
stead. On  the  trial,  the  jury  found  the  property  subject. 
Claimant  moved  for  a  new  trial,  on  the  following  among 
other  grounds : 

(1.)  Because  the  court  held  the  proceedings  to  obtain 
the  homestead  void,  and  rejected  the  same  from  evidence. 
[The  application  was  made  by  the  wife  of  the  debtor.  It 
set  out  the  names  and  ages  of  the  members  of  the  family, 
stated  that  the  husband  declined  to  apply  for  a  homestead, 
and  that  thereupon  she  made  application  on  behalf  of  her- 
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self  and  family.  Attached  to  the  application  was  a  sched- 
ule ''  of  the  real  and  personal  estate  owned  and  possessed 
by  her  said  husband  and  herself,  in  which  she  prays  and 
applies  for  a  homestead  and  exemption."] 

(2.)  Because  the  court  admitted  certain  stated  evidence 
of  the  plaintiff,  over  objection  of  claimant's  counsel.  [The 
ground  of  objection  is  not  stated.] 

(3.)  Because  the  court  refused  to  suppress  the  interrog- 
atories of  plaintiff,  on  motion  of  claimant's  counseK  ou 
the  ground  that  plaintiff  swore  from  a  memorandum  which 
was  not  attached  to  the  answer.  [When  this  motion  was 
made,  does  not  appear.] 

(4.)  Because  the  court  refused  to  charge  to  the  effect 
that  an  acknowledgment  of  service  on  the  declaration 
before  it  was  filed  was  not  sufficient,  and  that  a  judgment 
obtained  on  such  a  proceeding  would  be  void,  unless  the 
defendant  appeared  and  defended  the  suit,  or  knew  that 
it  was  actually  proceeding  against  him  before  the  judg- 
ment ;  but  charged  to  the  contrary. 

(5.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled,  and  claimant  excepted. 

B.  H.  BiQHAM,  for  plaintiff  in  error. 
Ferrell  &  LoNGLEY,  for  defendant. 

Crawford,  Justice. 

The  error  complained  of  in  this  case  is  the  overruling  a 
motion  for  a  new  trial. 

1.  The  first  ground  of  that  motion  is  because  the  judge 
rejected  the  papers  and  proceedings  offered  in  evidence 
to  show  that  a  homestead  had  been  set  apart  in  the  land 
claimed.  The  ground  upon  which  the  judge  held  the  papers 
nadmissible,  appears  to  be  that  the  application  therefor 
was  made  by  Mrs.  Isabella  M.  Langford,  the  wife  of  the 
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defendant  in  fi,  fa^^  and  did  not  set  forth  therein  out  of 
whose  land  the  same  was  to  be  taken. 

According  to  the  ruling  of  this  court  in  the  case  of 
Wilder  cfe  Son  V8.  Frederick^  67  Oa.^  669,  not  yet  re- 
ported, the  judge  below  properly  rejected  this  evi- 
dence. In  that  case  it  was  held  that,  where  a  married 
woman  made  application  for  homestead,  the  record 
should  show  out  of  whose  land  it  was  to  be  carved,  so  that 
the  creditors  might  be  notified  that  their  interests  were 
attacked.  And  further,  that,  whilst  in  all  cases  it  was  best 
to  specify  out  of  whose  lands  the  same  was  to  be  taken, 
yet  where  it  was  to  be  carved  out  of  some  other  person's 
than  that  of  the  applicant,  unless  it  was  so  stated,  that  it 
would  be  invalid. 

The  application  in  this  case  being  by  the  wife  for  ex- 
emption of  personalty  and  homestead,  should  have  speci- 
fied definitely  out  of  whose  lands  the  homestead  was  to  be 
carved,  and  out  of  whose  personalty  the  exemption  was 
to  be  allowed.  Instead,  however,  of  this,  her  petition 
states,  that  the  schedule  which  she  sets  forth  is  "  a  correct 
schedule  of  the  personal  and  real  estate  owned  and  pos- 
sessed by  her  said  husband  and  herself."  From  this,  it 
will  be  seen  the  utter  impossibility  of  ascertaining  whether 
she  owned  only  a  few  articles  of  the  personalty,  or  a  por- 
tion of  the  realty,  or  all  of  tlje  realty  and  none  of  the  per- 
sonalty. It  was  clearly  no  compliance  with  the  require- 
ments of  the  law,  and  was  therefore  invalid. 

2.  The  second  ground  of  error  assigned  in  the  motion 
for  a  new  trial  is  in  allowing  certain  evidence  of  the  plain- 
tiff in  fi./a.  to  be  admitted,  over  the  objection  of  claimant's 
counsel.  It  not  appearing  upon  what  ground  the  objec- 
tion was  made,  it  is  impossible  for  this  court  to  determine 
whether  the  same  was  or  was  not  properly  rejected.  The 
grounds  upon  which  counsel  ask  the  court  to  exclude 
testimony  from  the  jury  should  always  be  precisely  stated, 
so  that  the  judge  below  and  this  court  would  be  able  to 
understand  and  rule  correctly  thereon. 
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3.  The  third  is  that  the  ji 
interrogatories  of  the  plaintiff 
in  his  answer  to  the  8th  en 
that  he  had  a  memorandum  b 
his  answers. 

It  is  uot  shown  at  what  tim 
as  the  objection  went  to  the  e 
made  in  writing,  and  notice  g 
certainly  too  late  to  suppress 
same  had  commenced,  Erro 
reeled.    44  Ga.,  278. 

4.  The  fourth  ground  of  thf 
the  judge  refused  to  charge  tl 
ment  of  service  by  a  defenc 
the  same  is  filed  in  office,  w 
against  him,  unless  it  is  sht 
peared  and  defended  the  sui 
ceeding  against  him  previou 
not  think  that  there  is  any  le 

5.  The  (ifth  refers  to  the  e' 
and  falls  with  it,  as  the  defer 
knowledgment  of  service  on 
titled  to  no  further  notice  bel 

6.  The  sixth  and  last  groi 
against  the  law,  and  against  t 
justice. 

We  do  not  think  that  this  j 
Judgment  affirmed*. 


Howell  i 

1.  Where  adebtor,  hie  creditor  ai 
ili'l)tor,  came  together,  and  it  ? 
should  pay  the  creditor,  who  tt 
ment,  and  the  debtor  was  releai 
debtor  by  substitution,  and  the  < 
of  frauds. 

2.  Suits  in  juaticee'  conrts  are  not 


FEBRUARY  TERM,  1883.  593 

Howell  V9,  Field. 

as  those  in  courts  of  record.    The  law  requires  no  pleading  in 
-  writmg  for  the  trial  of  a  case ;  and,  therefore,  subsequent  amend- 
ments are  not  indispensable  to  a  judgment. 

April  S,  1888. 

Statute  of  Frauds.  Justice  Courts.  Contracts.  Debtor 
and  Creditor.  Before  Judge  Fain.  Murray  Superior 
Court.    August  Term,  1882. 

Reported  in  the  decision. 

LuFFMAN  &  Harris;  B.  J.  McCamt,  for  plaintiff  in 
error. 

Tkammsll  Starr,  for  defendant. 

Crawford,  Justice. 

The  plaintiff  in  this  case  sued  the  defendant  in  a  justice's 
court,  on  a  debt  which,  in  the  original  summons,  was  stated 
thus : 

"  1880.  E.  8.  Howell  to  8.  E.  Field,  Dr.  $16.60.  On  promise  to 
pay  the  debt  of  G.  C.  and  L.  C.  Terry." 

There  have  been  three  jury  trials  in  the  justice's  court 
of  this  case,  and  three  times  has  it  been  carried  by  certi- 
orari to  the  superior  court.  The  verdict  was  in  favor  of 
the  plaintiflF  on  each  trial.  They  were  set  aside  twice, 
upon  the  ground  that  the  promise,  if  made,  was  void,  under 
the  statute  of  frauds.  Upon  the  last  trial,  the  testimony, 
in  the  opinion  of  the  court,  made  a  different  case,  and  the 
certiorari  was  not  sustained.  The  defendant,  therefore, 
assigns  error  on  that  ruling,  and  brings  the  dame  to  this 
court. 

1.  An  examination  of  the  testimony  offered  on  each 
trial,  as  set  out  in  the  record,  may  make  the  two  first  ver- 
dicts somewhat  doubtful,  but  as  to  the  third  and  last,  it  is 
clearly  and  fully  supported  by  the  proofs  submitted.  Be- 
sides the  evidence  adduced  on  the  first  two  trials,  the 
plaintiff  testified  that  he  had  a  debt  due  him  by  the  Terrys, 
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amounting  to  tl6.60;  that  he  and  the  defendant  met  at 

Mr.  Terry's  house ;  that  plaintiff  and  defendant  and  the 

Terrys  were  all  present,  when  he  told  them  that  he  wanted 

his  money,  to  which  Howell,  the  defendant,  replied  that 

he  would  pay  it,  though  h°  '''''  *■"*  ^^-^^  i^^  •»»»<...  »».=.« 

but  would  go  to  Aloculsa 

and  pay  it;  that  he,  the  p 

would  look  to  Howell  for 

between  thera  all  that  h 

Terrys  from  their  debt  to 

ing  upon  this  agreement, 

Howell  as  his  debtor.     Th 

the  Terrys,  and  the  jury 

ment,  Howell  waa  substiti 

the  debtor  of  Field,  the  c( 

ing  the  purchase  of  certi 

against  which  Field  claim 

lime   used   thereon.     Th 

bring  this  case  within  the 

Faircloth,  decided  at  the 

Edenfield  vs.  Canady,  60 

vs.  Whitehead  tfi  Co.,  55  j 

It  was  contended,  on  I 
other  facts  in  proof  which 
of  the  above  testimony. 
this  might  have  been  so ; 
considered  and  weighed  b; 
as  they  were  found  to  exi 
apply  the  law  to  them  as 
cordingly.    This  was  dom 

2.  It  was  further  insiste 
of  the  original  cause  of  ac 
have  been  allowed. 

Upon  this  point,  it  is  sii 
for  a  debt  claimed  by  the 
defendant,  and  in  underta 
he  failed  to  make  out  sucl 
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liability  as  the  facts  warranted.  These  suits  in  justices' 
courts  are  not  to  be  held  to  such  technical  rules  as  prevail 
in  courts  of  record.  Indeed,  the  law  requires  no  pleadings 
in  writing  to  try  a  case  in  these  courts,  and  in  fact  should 
not.  No  original  pleadings  were  necessary,  and  no  subse- 
quent amendments  could,  therefore,  become  indispensable. 
See  Bensoji  cfe  Coleman  vs.  Dyer^  69  Ga.^  190 ;  Code,  §457 ; 
61  Ga.,  134,  388 ;  62  /J.,  683. 
Judgment  affirmed. 


Rawlings  v8.  Robson. 

1.  Where  one  eigne  a  note  with  his  own  name,  and  nothing  appears 
upon  its  face  to  show  that  he  is  acting  for  another,  he  will  be  held 
liable ;  and  bo  also  where  one  signs  for  another,  for  whom  he  has 
no  legal  authority,  as  where  he  adds  to  his  own  name  the  word 
administrator,  executor,  guardian,  or  merely  agent,  the  obligation 
is  held  to  be  a  personal  one.  Where  such  principal  is  distinctly 
indicated,  and  the  contract  is  substantially  in  his  or  her  name,  the 
principal,  and  not  the  agent,  will  be  liable,  if  the  agent  has  the  right 
to  bind  the  principal,  but  the  particular  form  in  which  the  pxinci- 
pal  is  indicated  is  immaterial. 

(a.)  Therefore  if  a  husband  signed  a  note,  **J.  A.  Robson,  agent  for 
his  wife,"  such  signature  sufficiently  indicated  that  the  debt  was 
that  of  the  wife,  and  that  the  husband  was  her  agent ;  and  the 
*  failure  upon  her  part  to  plead  non  est  factum  may  well  be  construed 
into  an  implied  admission  of  his  authority  to  make  it.  And  parol 
evidence  was  admissible  to  show  who  the  wife  was. 

2.  Where  a  husband  contracted  a  debt  on  behalf  of  his  wife,  and  gave 
a  note  therefor  signed  by  himself  as  her  agent,  Quch  note  was  not 
payment  of  the  debt,  in  the  absence  of  any  ezpness  agreement  to 
so  receive  it. 

April  17,  1888. 

Principal  and  Agent.  Husband  and  Wife.  Contracts. 
Promissory  Notes.  Payment.  Before  Judge  Carswell. 
Washington  Superior  Court.    September  Term,  1882. 

Keported  in  the  decision. 

HiNES  &  Rogers,  for  plaintiff  in  error. 
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E.  S.  Lanomade,  for  defeDdaot. 
Crawford,  Justice. 

This  suit  was  brought  against  Geoi^a  Robson,  the  de- 
fendant, to  recover  of  her  $360.  for  six  tons  of  commercial 
guano.     She  was  sued  upon  a  note  given  therefor,  which 

was  signed  "  J.  A.  Robson,  "'"■"*  *"'■•  "■if-  "  -^^  »'-" 

account  for  guano  for  the  t 
note. 

When  the  case  was  callec 
of  defendant's  counsel,  disn 

(1.)  Because  the  note  su 
Robson,  and  not  that  of  his 

(2.)  Because  the  accouni 
note,  and  could  not  be  suec 

We  think  that  the  court' 
both  grounds. 

1.  Where  one  signs  a  not 
ing  appears  upon  ita  face  U 
other,  he  will  be  held  pe 
where  one  signs  for  anothei 
thority,  as  where  he  adds  to 
idtrator,  executor,  guardian, 
word  agent,  the  obligatioi 
But  in  this  case  whilst  J.  A 
of  his  wife's  name,  it  is  ck 
for  and  bind  the  wife,  and 
benefit.  We 'think  that  t 
facte ;  one,  that  the  debt  wi 
was  her  agent  to  make  it. 
when  sued  thereon,  to  pies 
construed  into  an  implied 
make  it. 

Where  the  principal  is 
case,  on  the  face  of  the  pap 
agent,  will  be  the  party  liaV 
this  must  appear  in  some 
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>)rhich  it  is  done  is  immaterial,  if  it  in  fact  be  done  for  the 
principal,  and  substantially  in  his  or  her  name,  that  will 
be  sufficient.  Of  course  such  liability  will  always  depend 
u|>on  the  right  of  the  agent  to  bind  the  principal ;  but 
^wherever  it  exists,  and  the  paper  shows  that  he  is  acting 
for  the  principal  and  not  for  himself,  the  principal  will  be 
bound.  The  note  here  sued,  on  its  face  forbids  the  con- 
clusion that  J.  A.  Robson  was  the  principal ;  it  shows  that 
he  was  only  an  agent,  and  at  the  same  time  for  whom  he 
^was  agent.  This  much  appearing  in  the  paper  itself,  au- 
tliorizes  the  admission  of  parol  evidence  to  show  who  the 
\rife  was,  for  it  is  no  attack  upon  the  writing  to  do  this 
by  additional  testimony.  See  16  Oa.^  458 ;  66  /J.,  258 ; 
lb  Wend.,  292;  Parsons  Notes  and  Bills  92,  95, 102;  39 
G^a.,  35. 

2.  Upon  the  second  ground  of  the  defendant's  motion 
to  dismiss  the  plaintifTs  suit,  we  think  that  the  court  also 
erred.  Section  2867  of  the  Code  declares  that  bank  checks 
and  promissory  notes  are  not  payment  until  themselves 
paid. 

In  the  case  of  Weaver  vs.  Nixon  dk  Wester^  decided  Sep- 
tember term  1882,  this  court  held  that,  "  A  bill,  accept- 
ance or  promissory  note,  either  of  the  debtor  or  of  a  third 
person,  is  no  payment  or  extinguishment  of  the  original 
demand,  unless  it  is  expressly  agreed  to  receive  it  in  pay- 
ment." 

Let  the  judgment  of  the  court  below  be  reversed. 


Heard  vs.  The  State  op  Georgia. 

1 .  The  verdict  finding  the  defendant  guilty  of  voluntary  manslaugh- 
ter is  not  contrary  to  law  or  unsupported  by  the  evidence. 

2.  An  exception  to  a  charge  of  the  court  which  is,  in  part  at  least, 
correct,  should  specify  wherein  it  is  unsound. 

(a.)  Taken  in  connection  with  the  charge  of  the  court  on  the  subject 
of  reasonable  doubts,  there  was  no  error  in  the  following 
charge :  '^  Mathematical  certainty  is  not  required  in  legal  investi- 
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gations.  All  that  is  required  is  moral  certainty.  Are  your  minds 
and  consciences  satisfied  that  the  charge  is  true  ?  If  so,  it  is  saffi- 
cient  to  authorize  conviction." 

3.  Where  exception  is  taken  to  a  long  extract  from  the  charge  of  the 
court,  a  portion  of  which  is  clearly  correct,  it  should  be  specified 
what  portion  is  not  correct,  or  why  the  giving  of  it  as  a  whole  wa^ 
erroneous. 

4.  While,  the  charge  might  have  been  more  particular  in  separately 
presenting  the  different  phases  of  this  case,  as  disclosed  by  possi- 
ble views  of  the  evidence,  and  in  applying  the  law  separately  to 
each,  in  its  totality,  it  was  not  such  as  to  confuse  and  mislead  the 
jury  in  regard  to  what  would  justify  the  defendant  in  killing  anoth- 
er in  defence  of  life,  or  to  prevent  a  felony  of  less  magnitude  on  her 
person. 

5.  In  all  cases  of  self-defence,  whether  it  be  of  life  or  limb,  or  of  any 
threatened  felony  on  the  person  of  the  accused,  the  law  of  justifi- 
able homicide  in  this  state  is,  that  it  must  be  made  to  appear  that 
it  was  absolutely  necessary  to  kill  the  deceased,  in  the  opinion  <>f 
the  slayer,  founded  on  good  reason,  in  order  to  save  life  or  prevent 
a  felony  on  his  person ;  and  also,  either  that  the  deceased  was  the 
assailant,  or  that  the  slayer  h&d  really  and  in  good  faith  endesT- 
ored  to  decline  any  further  struggle  before  the  mortal  blow  wa« 
stricken. 

(a.)  It  might  have  been  better  to  have  omitted  all  reference  to  de- 
fence of  habitation,  but  the  mention  of  it  in  defining  justifiable 
homicide  will  not  cause  a  new  trial. 

March  27, 1883. 


Criminal  Law.  New  Trial.  Verdict.  Charge  of  Court 
Before  Judge  Willis.  Marion  Superior  Court.  October 
Term,  1882. 

Reported  in  the  decision. 

Blandford  &  Garrard,  for  plaintiff  in  error. 

Thomas  W.  Grimes,  solicitor  general,  for  the  state. 

Jackson,  Chief  Justice. 

The  defendant  was  tried  and  convicted  of  the  crime  of 
voluntary  manslaughter,  and,  being  denied  a  new  trial, 
brought  the  case  here  for  review. 
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1.  The  first  ground  of  the  motion  is,  that  the  verdict  is 
contrary  to  law  and  the  evidence.  The  evidence  shows  a  fight 
Ijetween  the  parties,  who  were  brother  and  sister,  spring- 
ing out  of  the  brother  having  pot  the  sister's  child,  a  little 
boy,  in  a  hog- pen,  and  ordering  him  to  catch  a  hog,  struck 
the  child,  it  seems,  with  a  little  switch,  when  it  cried,  and 
the  mother  came  out,  and  the  fight  ensued.     It  continued 
for  some  time  in  the  yard,  and  in  the  house  afterwards, 
when  the  brother  came  out  and  got  a  stick,  and  the  sister 
came  out  with  the  gun.     The  brother  wrested  it  from  her 
and  struck  her  with  the  stick ;  thereupon,  she  wrested  it 
again  from  him,  and,  stepping  back  one  step,  the  gun  was 
fired,  and  the  brother  was  shot  in  the  bowels,  and  died  in 
three-quarters  of  an  hour.     This  evidence  is  sufficient,  we 
think,  to  sustain  a  verdict  of  voluntary  manslaughter,  and 
the  verdict  is  not  contrary  to  the  law  or  unsupported  by 
the  evidence. 

There  is  testimony  that  the  brother  struck  the  defend- 
ant over  the  head  with  a  rock,  when  he  had  her  down ;  but 
it  is  in  proof  that  no  bruise  was  on  her  head  of  any  sort. 
She  threatened  to  kill  him  with  the  gun,  and  in  her  state- 
ment said  only  that  she  was  obliged  to  kill  him  to  save 
her  own  life.  So  that  the  entire  testimony,  taken  together 
with  the  statement,  makes  a  clear  case  of  voluntary  man- 
slaughter. 

2.  The  first  exception  to  the  charge  is  that  the  court 
erred  in  saying  to  the  jury  that  "  mathematical  certainty 
is  not  required  in  legal  investigation.  All  that  is  required 
is  moral  certainty.  Are  your  minds  and  consciences  sat- 
isfied that  the  charge  is  true  ?  If  so,  it  is  sufficient  to  au- 
thorize a  conviction." 

It  is  not  specified  what  part  of  this  charge  is  erroneous. 
Certainly  the  first  sentence  of  it  is  not.  The  second  sen- 
tence is  equally  free  from  fault.  The  third  and  fourth, 
when  construed  in.  connection  with  the  other  two  and  that 
part  of  the  charge  which  explains  and  charges  the  doctrine 
of  reasonable  doubts,  are  equally  sound.    Under  the  rule 
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that,  where  a  part  of  the  charge  excepted  to  is  sound,  this 
court  cannot  reverse  the  judgment  on  that  assignment  of 
error,  unless  it  specifies  the  unsound  part,  there  is  nothing 
in  this  ground  of  the  motion  which  is  tenable  at  all.  Even, 
however,  if  each  sentence  could  be  considered  as  a  separate 
exception  and  assignment  of  error,  the  above  charge 
would  stand,  when  construed  in  connection  with  thecha^, 
on  reasonable  doubts. 

3.  The  other  ground  is  liable  to  the  same  criticism.  It 
is  still  more  vulnerable.     It  is  as  follows : 

"  Justifiable  homicide  is  the  killing  of  a  human  being, 
by  commandment  of  the  law,  in  execution  of  public  just- 
ice.— That  is  not  insisted  upon  in  this  case. — By  permission, 
in  advancement  of  public  justice,  which  is  not  insisted 
on.  In  self-defence,  or  in  defence  of  habitation,  property 
or  person  against  one  who  manifestly  intends  or  endeavors, 
by  violence  or  surprise,  to  commit  a  felony  on  either.  In 
order  to  justify  a  person  in  taking  the  life  of  another,  it 
must  be  to  prevent  a  felony  being  committed  upon  him- 
self or  upon  his  habitation,  and  a  felony,  under  our  law,  is 
any  crime  that  is  punishable  by  confinement  in  the  peni- 
tentiary or  by  death.  Now,  to  justify  a  party  in  taking  the 
life  of  a  human  being,  under  our  law,  it  must  be  done  to 
prevent  a  felony  being  committed,  either  upon  his  person 
or  habitation,  or  it  must  be  done  under  circumstances  to 
justify  a  reasonable  man  in  believing  that  one  of  these 
offences  was  about  to  be  committed. 

"  Now,  in  this  case,  did  the  prisoner  take  the  life  of  the 
deceased  to  prevent  a  felony  being  committed  upon  per- 
son or  habitation  ?  Or  did  she  take  it  under  circumstances 
that  would  justify  a  reasonable  man  in  believing  that  such 
an  offence  would  be  committed  ?  If  so,  then  she  would 
be  justifiable  in  taking  the  life  of  the  deceased.  A  bare 
fear  of  these  ofiences,  to  prevent  which  the  homicide  is 
alleged  to  have  been  committed,  shall  not  be  sufficient  to 
justify  the  killing.  It  must  appear  that  the  circumstwices 
were  sufficient  to  excite  the  fears  of  a  reasonable  man^and 


FEBRUARY  TERM,  1883.  601 

Heard  w.  The  State  of  Georgia. 

that  the  party  killing  really  acted  under  the  influence  of 
those  fears,  and  not  in  a  spirit  of  revenge.  If  a  person 
kill  another  in  his  defence,  it  must  appear  that  the  danger 
was  so  argent  and  pressing  at  the  titae  of  the  killing,  that, 
in  order  to  save  his  own  life,  the  killing  of  the  other  was 
absolutely  necessary,  and  it  must  appear  that  the  person 
killed  was  the  assailant,  and  that  the  slayer  had  really  and 
in  good  faith  endeavored  to  decline  any  further  struggle 
before  the  mortal  blow  was  given." 

No  error  is  specified  in  this  long  extract  from  the  charge. 
Some  of  it  is  clearly  right.  It  is  the  language  of  the  Code. 
Unless  all  be  wrong,  it  cannot  be  considered,  because  it  is 
not  specified  in  what  part  of  it  it  is  wrong.  It  is  not  speci- 
fied that  the  objection  to  it  is  that  it  is  not  apposite 
as  a  whole,  or  otherwise  erroneous  as  a  whole,  or  what 
part  of  it  is  so.  That  a  party  excepting  must  specify,  is 
provided  by  the  Code,  and  decisions  of  this  court,  without 
number,  are  to  the  same  effect. 

4,  5.  The  next  ground  is :  "  Because  the  charge  of  the 
judge  to  the  jury  was  calculated  to  confuse  and  mislead  the 
jury  on  the  subject  of  justifiable  homicide."*  We  do  not 
see  very  clearly  wherein  it  was  so  calculated.  The  de- 
fendant herself,  in  her  statement,  put  her  defence  on  the 
sole  ground  that  she  was  obliged  to  kill  her  brother  to 
save  her  own  life.  That  rendered  it  necessary  that  the 
judge  should  charge  the  law  of  self  defence,  against  one 
who  was  trying  to  kill  the  defendant ;  and  this  was  done 
as  the  Code  clearly  lays  it  down.  But  the  facts  might 
have  shown,  and  really  did  show,  that  the  deceased  was 
not  trying  to  kill  the  defendant ;  for  when  he  got  the  gun 
from  her  he  did  not,  yet  could  if  he  wished,  as  a  witness 
for  the  defence  swore ;  but,  possibly,  with  a  rock  or  stick,  to 
maim  her  or  commit  a  felony  upon  her  was  his  intention. 
Therefore  it  became  necessary  that  the  court  should  charge 
the  law  on  that  branch  of  the  case.  While,  therefore,  the 
charge  may  have  been  more  particular  in  separately  pre- 

*  8ee  charge  set  out  In  previous  division  of  decision.  As  to  the  word  "and,"  used 
there,  see  end  of  decision.  Compare  Adams  ei  aL  vt.  State:  MUcheU  vs.  State,  (Sep- 
tember Term,  1888.) 
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senting  these  different  phases  of  the  case,  as  disclosed  by 
possible  views  of  the  evidence,  and  applying  the  law  sepa- 
rately to  each,  we  cannot  see  that,  in  its  totality,  it  was 
such  as  to  confuse  and  mislead  in  regard  to  what  would 
justify  her  in  defence  of  her  life  or  a  felony  of  less  magni- 
tude on  her  person. 

The  general  rule  on  this  subject  is  laid  down  clearly  in 
Stiles  V8.  The  State  in  67  Oa.^  184.  There  it  is  ruled  that 
'^  in  a  contest  or  personal  rencounter  between  two  persons, 
where  defendant  set  up  the  plea  of  acting  in  self-defence, 
sections  4331  and  4333  of  the  Code  should  be  construed  to- 
gether ;  and  it  must  not  only  appear  that  the  circumstan- 
ces were  sufficient  to  excite  the  fears  of  a  reasonable  man, 
and  that  the  party  killing  really  acted  under  the  influence 
of  such  fears,  and  not  in  a  spirit  of  revenge,  but  it  must 
also  appear  that  the  slayer  thought  and  believed,  and  had 
good  reason  to  think  and  believe,  that  the  danger  was  so 
urgent  and  pressing,  at  the  time  of  the  killing,  that  in 
order  to  save  his  own  life,  or  prevent  a  felony  on  his  per- 
son, the  killing  of  the  other  was  absolutely  necessary ;  and 
it  must  appear  also,  either  that  the  person  killed  was  the 
assailant,  or  that  the  slayer  had  really  and  in  good  faith 
endeavored  to  decline  any  further  struggle  before  the  mor- 
tal blow  was  given."  And  in  the  case  of  Wilson  vs.  The 
State^  not  yet  reported,*  it  was  ruled  that  "section  4330 
provides  that  one  may  kill  another  in  self-defence,  or 
in  defence  of  habitation,  property  or  person,  against  one 
who  manifestly  intends  or  endeavors,  by  violence  or  sur- 
prise, to  commit  a  felony  on  either.  Section  4331  simply 
provides  that  a  bare  fear  shall  not  be  sufficient  to  justify 
such  killing,  and  lays  down  the  rule  as  to  what  shall  be 
sufficient.  Section  4332  defines  what  will  justify  a  homi- 
cide in  defence  of  habitation,  property  or  person  where  a 
felony  is  attempted  by  violence  or  surprise  or  either,  and 
concludes  with  this  qualification,  but  it  must  appear  that 
such  killing  was  absolutely  necessary  to  prevent  the  attack 
and  invasion,  and  that  a  serious  injury  was  intended  or 

•6tt  Ga,,  224. 
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might  accrue  to  the  person,  property  or  family  of  the  i 

person  killing.     Section  4333  provides  that,  to  make  a  | 

homicide  justifiable  upon  the  ground  of  self-defence,  it 
must  appear  that  the  danger  was  so  urgent  and  pressing 
at  the  time  of  the  killing,  that,  in  order  to  save  his  own 
life,  the  killing  of  the  other  was  absolutely  necessary,  etc. 
Thus  it  is  clear  that  the  qualifications  in  either  case,  to 
justify  a  homicide,  must  be  made  to  appear  as  declared  in 
§§4332  and  4333,  as  they  bear  upon  self-defence,  or  de- 
fence of  habitation,  property  or  person  defined  in  §4330." 

So  that  in  all  cases  of  self-defence,  whether  it  be  of  life 
or  of  limb  or  of  any  threatened  felony  on  self,  the  law  of 
justifiable  homicide  in  this  state  is,  that  it  must  be  made 
to  appear  that  it  was  absolutely  necessary  to  kill  the  de- 
ceased, in  the  opinion  of  the  slayer  founded  on  good  reason, 
in  order  to  save  his  own  life  or  prevent  a  felony  on  his 
person,  and  also,  either  that  the  deceased  was  the  assailant, 
or  that  the  slayer  had  really  and  in  good  faith  endeavored 
to  decline  any  further  struggle  before  the  mortal  blow  was 
stricken. 

This  was  a  personal  rencounter.  The  only  justification 
is  self-defence  of  life  or  limb,  or  other  felony  on  the  person  ; 
and  the  charge  is  substantially  in  accordance  with  this 
law.  In  extracting  from  the  Code,  the  judge  is  made 
once  to  use  the  copulative  conjunction  in  place  of  the  dis- 
junctive, "  and "  instead  of  "  or,"  where  he  says  it  must 
appear  that  the  deceased  was  the  assailant  "  and "  that 
the  slayer  really  and  in  good  faith  endexvorad  to  de- 
cline any  further  struggle,  etc.  But  in  the  charge  itself 
it  is  marked  extracted  from  the  Code,  and  is  evidently  a 
clerical  error  of  the  reporter  or  copyist. 

It  might  have  been  better,  too,  to  leave  out  all  about 
defence  or  habitation,  but  the  judge  was  merely  defining 
justifiable  homicide  and  following  the  Code,  and  could 
hardly  avoid  it. 

Judgment  affirmed. 
V  70-39 
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•    Mason  et  al,  vs.  Atlanta  Fire  Company  Number  1. 

{This  case  was  brought  forward  from  the  last  term  under  ^m.  (a)  of  tbs  Code.] 

1.  The  right  to  the  whole  estate  of  a  decedent,  and  to  recover  the 
same  from  third  persons,  is  primarily  in  the  administrator,  li 
there  is  none,  the  heirs  may  sue  for  realty ;  or  the  administrator 
may  consent  to  a  suit  for  realty  by  the  heirs,  or  may  assign  a  claim 
to  a  creditor  or  distributee,  if  he  be  unwilling  to  sue ;  but  without 
some  special  reason,  a  suit  in  equity  cannot  be  maintaiDed  by 
creditors,  distributees  or  legatees  for  the  recover>'  of  property  d 
the  decedent  from  a  third  person. 

(a.)  That  funds  are  in  danger  of  being  distributed  and  passing  into 
the  hands  of  insolvent  and  irresponsible  persons,  furnishes  no  ex- 
cuse for  a  want  of  indispensable  parties. 

(6.)  Complainants  having  no  right  of  action  at  the  commencement  of 
their  suit,  could  not  maintain  it  by  a  right  acquired  during  it£ 
pendency,  as  by  then  obtaining  letters  of  administration. 

2.  A  volunteer  fire  company  was  chartered  by  act  of  the  legislature. 
Its  officers  were  to  be  commissioned  by  the  governor.  It 
had  no  stock  or  subscription  by  its  members,  and  its  property 
was  such  as  was  acquired  by  donation.  The  only  compcnsatioB 
of  the  members  was  relief  from  jury  and  militia  duty.  A  member 
died,  and  some  fifteen  years  thereafter,  there  having  been  no  ad- 
ministration, there  was  a  fund  arising  from  the  sale  of  property  <«i 
the  company  in  which  his  heirs  claimed  an  interest,  and  toa^i^ert 
which  they  filed  their  bill : 

HMy  that  they  had  no  right  to  participate?  in  the  fund,  either  dorme 
the  existence  of  the  corporation  or  after  its  dissolution. 

3.  There  is  nothing  here  to  which  the  statute  of  limitations  can  apply 
February  27,  1883. 

Actions.  Administrators  and  Executors.  Title.  Cor 
porations.  Before  Judge  Hillyer.  Fulton  County,  it 
Chambers.     October  6, 1882. 

Mrs.  Mason  filed  her  bill  on  behalf  of  herself  and  her 
minor  children  against  the  Atlanta  Fire  Company  No.  I. 
alleging,  in  brief,  as  follows :  In  1850  the  company  W3? 
incorporated  by  the  legislature,  under  the  name  of  tk 
Fire  Company  of  the  City  of  Atlanta.  They  were  to  eleci 
their  own  officers,  who  were  to  be  commissioned  by  the 
governor.  The  members,  not  exceeding  thirty  in  numWi. 
were  to  be  exempt  from  jury  duty,  and,  except  in  case  oi 
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war,  from  militia  duty.    The  length  of  time  for  the  con- 
tinuance of  the  corporate  privilege  was  not  prescribed. 
By  act  of  1854,  the  membership  was  increased  to  sixty,  and 
the  name  changed  to  the  Atlanta  Fire  Company  No.  1 ; 
perpetual  succession  was  given,  with  the  right  to  have  a 
seal,  to  sue  and  be  sued,  to  form  a  constitution  and  adopt 
by-laws.     They  subsequently  adopted  a  constitution  and 
by-laws,  which  provided  for  the  election  of  members,  their 
duties,  their  expulsion,  the  dropping  of  them  from  the  roll 
for  delinquencies,  the  election  of  officers,  etc.     No  pro- 
vision was  made,  either  in  the  charter  or  in  the  constitution 
and  by-laws,  for  the  acquisition  of  property ;  but  from  the 
collection  of  dues  from  the  members  and  by  voluntaiy  do- 
nations, fairs,  festivals,  excursions  and  other  public  and 
private  entertainments,  a  considerable  amount  of  money 
was  raised  and  invested  in  real  and  personal  property  for 
the  use  of  the  company.    Mason,  the  husband  of  com- 
plainant, was  a  member  of  this  company,  and  by  his  zeal, 
skill  and  energy,  contributed  more  to  the  creation  of  this 
fund  than  any  other  one  member.     He  died  Octx)ber  21, 
1867,  being  at  that  time  an  active  member  in  good  stand- 
ing, with  all  his  dues  paid  and  a  clear  record  on  the  com- 
pany's book.     In  1882,  the  system  of  fire  service  in  At- 
lanta was  changed,  the  volunteer  service  being  discontin- 
ued and  a  paid  department  being  organized.     This  com- 
pany, therefore,  was  dissolved,  or  at  least  the  object  of  its 
incorporation  ceased.    They  have  sold  their  personal  prop- 
erty for  an  amount  not  known  to  complainant,  and  their 
real  estate  for  $10,300,  and  the  present  living  members  of 
the  company  are  about  to  distribute  the  money  without 
regard  to  the  rights  of  the  widows  and  orphans  of  deceased 
members.     If  the  fund  is  so  distributed,  it  will,  in  a  large 
measure,  go  into  the  hands  of  persons  who  are  insolvent 
and  cannot  respond  to  any  judgment  complainant  may 
recover.    The  prayer  was  for  an  accounting  between  liv- 
mg  members  and  the  representatives  of  deceased  mem- 
bers, for  the  appointment  of  a  receiver  to  take  charge 


SUPREME  COU] 


of  the  fund,  and  injunction 
until  the  rights  of  complain 

Defendant  demurred  to  the 
disclosed  no  right  in  herself 
of  action,  and  (2)  because  th 

Defendant  also  filed  an  ans 
differed  from  those  in  the  bill 
Defendant  acquired  from  the 
the  bill  8iicli  property  as  wa; 
poses.  The  city  of  Atlanta 
fire  system.  It  is  not  true  ti 
or  surrendered  its  charter  an 
being  no  longer  needed,  was 
of  the  personalty  (which  wa 
been  divided  among  the  met 
taken  with  reference  to  a  d 
from  the  real  estate.  Defeni 
Mason  ceased  to  be  a  memb 
or  his  estate  had  any  interest 

The  iiijunction  and  receiv( 
rary  injunction  was  granted 
$300  until  the  case  could  be 
PlaintiiT  excepted. 

George  T.  Fry  ;  Reed  &  '^ 
cited,  on  the  statute  of  limi 
36  Ga.,  575  ;  1  Oa.,  379,  538; 
the  nature  of  the  c^rporatio 
Field  Corps.,  %%m,  123 ;  Mor 
405,343,217;  Code.  §1688; 

Hopkins  &  Glenn,  for  deft 
of  limitations,  Code,  g§2918, 
sue.  Code,  §2483.  On  divis 
Ang.  &  Ames  Corp.,  §195 ;  i 
lb.,  628. 


FEBRUARY  TERM,  1883.  607 

Ma5on  et  oL  m,  Atlanta  Fire  Company  Number  1. 

Hal.!.,  Justice. 

1 .  The  first  question  to  be  considered  is  whether  there  are 
any  parties  to  this  bill.  Complainant  sets  up  a  claim,  in 
behalf  of  herself  and  children,  to  the  deceased  husband^s 
right  to  participate  in  a  fund  arising  from  the  sale  of  prop- 
erty belonging  to  a  fire  company,  of  which  he  in  his  life- 
time had  for  many  years  been  an  active  and  prominent 
member.  When  this  proceeding  was  commenced,  he  had 
been  dead  for  more  than  fifteen  years,  and  during  all  that 
time  there  had  been  no  representation  upon  his  estate. 

This  is  a  suit  concerning  personal  property,  and  by 
the  Code,  §2483,  upon  the  death  of  the  owner,  the  title  to 
real  property  vests  immediately  in  his  heirs  at  law,  but 
the  title  to  all  other  property  vests  in  the  administrator  of 
his  estate  for  the  benefit  of  heirs  and  creditors,  and  it  has 
been  repeatedly  decided  that  legatees,  creditors  and  dis- 
tributees can  recover  personal  property  only  through  an 
executor  or  administrator.  12  Ga.^  278.  Upon  the  appoint- 
ment of  an  administrator,  the  right  to  the  possession  of  the 
whole  estate  is  in  him,  and  so  long  as  such  administration 
continues,  the  right  to  recover  possession  of  the  estate 
from  third  persons  is  solely  in  him.  If  there  be  no  admin- 
istration, or  if  the  administrator  appointed  consents  thereto, 
the  heirs  at  law  may  take  possession  of  the  lands,  or  may 
sue  therefor  in  their  own  right.  Code,  §2485.  Where  the 
administrator  declines  to  sue,  he  may  assign  the  claim  to 
a  creditor  or  distributee,  who  may,  at  his  own  expense, 
prosecute  the  suit ;  but  if  he  recovers,  the  proceeds,  after 
paying  expenses  of  suit,  are  to  be  distributed  by  the  ad- 
ministrator. Code,  §2536.  Without  some  special  reason, 
a  suit  in  equity  cannot  be  maintained  by  a  creditor,  distrib- 
utee or  legatee,  for  the  recovery  of  property  from  a  third 
person.  61  6a.,  602,  607 ;  8  76.,  356 ;  25  6a.,  252.  No  such 
ground  for  equitable  interposition,  as  the  above  cases  hold 
necessary,  is  alleged  or  shown  in  this  case. 

The  emergency  set  out  and  relied  upon  here,  viz :  the 
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pressing  danger  of  immediately  distributing  theee  funds 
and  placing  them  in  the  bands  of  insolvent  and  irrespon- 
eible  persons  could  not  dispense  with  indispensable  parties. 
This  emergency  could  have  been  met  by  letters  of  admiD- 
istration  ad  colligendum,  (Code,  §2487),  and  such  adminis- 
trator could  obtain  an  injunction  when  necessary  (24  Ga~, 
131),  and  also  institute  a  suit  for  collecting  the  effects  of 
deceased,  to  which  a  permanent  administrator,  when  ap- 
pointed, might  become  a  party.    50  Oa.,  264. 

The  complainants  having  no  right  of  action  at  the  com- 
mencement of  tlie  suit,  could  not  maintain  it  by  a  right 
acquired  during  its  pendency  (55  Oa.,  329),  as  by  then 
obtaining  either  temporary  or  oermanent  letters  of  ad- 
ministration. 

2,  This,  however,  was  a  < 
held  no  stock,  they  were  o 
lived  and  belonged  to  the  or« 
they  left  nothing  that  th( 
could  have  been  transmittec 
had  nothing  which  they  coi 
a  trading,  commercial  or  on 
anything  like  it.  Its  propc 
scriptions  paid  in  by  its  me 
stock,  but  by  donations  ms 
triotic  citizens ;  whether  th 
fairs,  concerts  or  otherwise 
a  great  public  object.  Me 
reat^on  of  any  contract,  or 
rifiht  springing  from  a  conti 
by  the  will  of  those  conipoi 
under  charter  from  the  lep 
cers  they  elected  were  to  t 
nor;  the  only  compensatioi 
duties  required  of  them,  w( 
from  jury  duty  and  from  n 
ruary,  1850) ;  and,  by  their  i 
number  was  increased  from 
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clared  a  body  corporate,  under  their  present  name ;  had 
perpetual  succession  of  officers  and  members ;  power  was 
given  them  to  sue,  etc.,  to  have  a  common  seal,  to  estab- 
lish«  change  and  amend  their  constitution,  and  to  make  by- 
laws, etc.     Act  10  January,  1854. 

The  view  we  take  of  this  case  renders  it  unnecessary  to 
determine  whether  this  is  a  public  or  a  private  corpora- 
tion ;  whether  it  is  dissolved  by  the  change  and  transfer 
of  the  service  it  was  created  to  render,  to  others,  author- 
ized by  the  public  authority  to  perform  them,  or  whether 
it  still  exists  as  a  body  corporate,  although  it  has  ceased  to 
render  the  services  for  which  it  was  created  or  to  exercise 
any  of  its  franchises,  and  has,  by  such  non-user,  incurred 
a  forfeiture ;  or  what  will  become  ultimately  of  the  prop- 
erty belonging  to  the  corporation,  upon  its  dissolution  or 
the  forfeiture  of  its  charter.  The  only  question  we  need 
to  determine  is  as  to  the  right  of  these  complainants  to 
participate  in  its  property  during  its  existence,  or  after  its 
dissolution. 

In  a  case  where  it  was  apparent  that  the  funds  of 
the  corporation  consisted  entirely  of  private  donations, 
it  was  deemed  unimportant  to  ascertain  who  were  the 
donors,  for  the  reason  that  if  they  or  their  descendants 
could  be  ascertained,  they  had  no  interest  in  the  subject- 
matter,  having  parted  with  the  property  thus  bestowed ; 
neither  had  those  for  whose  benefit  the  donations  were 
intended  any  such  interest.  '*  The  gifts  were  made,  not 
indeed,  to  make  profit  for  the  donors  or  their  posterity, 
but  for  something,  in  their  opinion,  of  inestimable  value ; 
for  something  which  they  deemed  a  full  equivalent  for  the 
money  with  which  it  was  purchased.  The  consideration 
for  which  they  stipulated,  is  the  perpetual  application  of 
the  fund  to  its  objects,  in  the  mode  prescribed  by  them- 
selves. Their  descendants  may. take  no  interest  in  the 
preservation  of  this  consideration.  But  in  this  respect  their 
descendants  are  not  their  representatives."  Dartmouth 
College  V8.  Woodward,  4  Wheaton,  632,  642,  643. 

In  the  case  of  The  People  vs.  The  President  and  Trustees 
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of  the  College  of  California,  3 
a  well  considered  and  ably  ar] 
that  a  portion  of  the  funds  of 
voluntary  donations  to  it,  c; 
power  of  the  trustees  to  surra 
of  its  property  in  the  mannei 
another  institution  of  leamin 
larger  capacity  for  UBefulnegs 
sumed  to  have  known  the  la^ 
assented  in  advance  to  any 
good  faith,  by  the  president  i 
corporate  franchise  and  prop 
donations  were  absolute  and 
retained  no  interest,  present  t 
nor  acquired  thereby  any  inl 
rate  property,  nor  any  right 
were  voluntary  offerings  by  j 
cause  of  education ;  and  the 
of  the  fund  was  confided  absi 
trustees,  suly'ect  only  to  sucl 
as  the  law  imposed  upon  thei 
have  the  power  to  surrender 
are  paid,  is  a  proposition  tha 
they  should  do  so  without  ha' 
its  property,  there  being  no  i 
personal  property  would  v 
Comm.,  386;  Angel  &  A.,  C( 
as  remained  undisposed  of,  a 
by  donation,  would  revert  to 
would  not  apply  to  real  estate 
by  a  purchase  for  value.  In 
further  interest  in  the  propei 
on  a  dissolution  of  the  corpoi 
holders  or  creditors,  the  title 
same  manner  as  if  it  were  pe 
was  under  discussion  in  Baco 
S.  R,  480:  and,  in  deliverin 
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Mr.  Justice  Campbell  says :  '  The  acquisitions  of  real  prop- 
erty by  a  trading  corporation  are  commonly  made  upon 
a  bargain  and  sale,  for  a  full  consideration,  and  without 
conditions  in  the  deed,  and  no  conditions  are  implied  in  law 
in  reference  to  such  convevances.  Thd  vendor  has  no  inter- 
est  in  the  appropriation  of  the  property  to  any  specific 
object,  nor  any  reversion  where  the  succession  fails.'  We 
are  satisfied  this  is  the  true  rule.  If  the  College  of  California, 
therefore,  had  surrendered  its  franchise,  owing  no  debts, 
all  its  personal  estate  then  remaining  and  all  its  real  prop- 
erty acquired  by  purchase  for  value,  would  have  vested, 
by  operation  of  law,  in  the  state." 

Upon  this  subject,  see  5  (?«.,  242 ;  53  /J.,  628 ;  Code, 
§1688,  cited  by  counsel  for  defendant  in  error.  As  to  sur- 
render of  franchises,  Code,  §1686.  As  to  when  forfeiture  is 
incurred  and  how  it  is  effected,  76.,  §1685. 

3.  We  will  only  add  that  there  is  nothing  here  to  which 
the  statute  of  limitations  can  apply. 

Judgment  affirmed. 


Moore  vs.  City  op  Atlanta. 

[This  case  was  brought  forward  from  the  last  term,  under  ^4'i7\  (a)  of  the  (Tode.] 

« 

1.  The  act  of  the  legislature  which  gave  to  a  la nl  ownsr  in  Atlanta 
the  right  to  have  a  permanent  grade,  required,  as  a  prereijuiaite  to 
its  value  as  vesting  a  right  in  him,  that  it  be  filed  for  record. 
Having  failed  so  to  do,  he  could  neither  recover  damages,  under 
that  act,  ht>m  the  city,  resulting  to  his  lot  from  a  change  in  the 
grade  of  the  sidewalk,  nor  enjoin  the  municipal  authorities  from 
making  such  change. 

2.  Ignorance  of  the  law  and  inadvertence  do  not  jointly  or  severally 
commend  a  suitor  who  seeks  relief  in  a  court  of  law  or  equity ; 
never,  where  the  strong  remedy  of  injunction  is  sought. 

3-  If  any  owner  of  property  be  damaged  by  the  grading  of  a  street  so 
as  to  lessen  the  pecuniary  value  of  such  property,  he  may  recover 
damages  for  such  injury  to  his  freehold.  That  damage  will  be 
measured  by  the  decrease  in  the  actual  value  of  the  property.  In- 
crease of  value  resulting  from  such  improvements  may  be  set  oflf 
against  the  damages  proved,  the  right  of  recovery  turning  in  each 
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caee  on  the  decreased  pecuniary  or  market  value  of  the  prqwrtj' 
caused  by  the  grade. 

4.  The  grading  of  streets  should  not  be  stopped,  and  extensive  miiiiH~ 
ipal  improvements  prevented  by  injunction,  because  of  damaj? 
which  would  result  to  the  owner  of  a  lot  bordering  on  the  *tr¥«l. 

(a.)  There  is  a  broad  distinction  between  cases  of  this  character  asd 
those  in  which  possession  of,  and  dominion  over,  private  proper!) 
is  taken  for  pubhc  use,  like  Chambers  v».  Cincinnati  and  Groryin 
Railroad,  69  Ga.,  320. 

5.  On  an  application  for  an  injunction,  questions  of  factare  for  thr 
chancellor. 

(a.)  If  the  authorities  oF  the  city  were  using  their  official  poweriu 
behalf  of  the  individual  profit  of  themselves  or  others  in  coIIdnod 
with  them,  at  the  expetise  and  to  the  damage  of  other  cititens,  xbr 
couria  would  interfere  to  stop  "'"^  i-nnHiict  Tint  no  iho  i>t,.n>. 
would  involve  a  deep  degree  < 
he  correspondingly  strong  an 

6.  It  is  evident  tliat  the  authoril 
of  grade. 

Uuch  IfT,  1«S3. 

Municipal  Corporation 
Law.  Streets.  Injunction, 
ton  Superior  Court.    Sept 

Reported  in  the  decision 

Candler  &  Thomson,  for 

W.  T.  Newman,  for  defei 

Jackson,  Chief  Justice. 

This  bill  was  brought  b 
city  of  Atlanta  to  enjoin  tl 
grading  a  street  in  front  of 
ant,  on  the  ground  that  thi 
city  acme  years  ago  ;  that 
record  it  pursuant  to  law, 
had  planted  shade  trees  o 
come  of  great  Talue,  and  v 
grade  proposed  was  carried 


FEBRUAKT  TERM,  18S3.  618 

Uoatt  m.  City  of  AtlA&lK. 

in  the  interest  of  certain  persons  owning  property  in  the 
neighborhood ;  that  there  was  really  no  necessity  for  it^ 
and  that  its  resnlt  would  work  irreparable  ii^jury  and 
damage  to  the  complainant.  The  iiganction  was  refused 
by  the  chancellor,  and  the  complainant  excepted. 

We  haye  held  up  this  case  for  some  time,  with  a  yiew  to 
look  closely  into  the  bearing  which  the  constitution  of 
1877,  and  the  decision  of  this  court  thereunder  in  the  case 
of  2^  City  of  Atlanta  vs.  Oreen^  made  at  the  September 
term,  1881,  and  not  yet  reported,*  might  haye  on  the  law 
of  the  case.  Outside  of  that  bearing,  the  case  would  haye 
given  us  comparatiyely  little  trouble. 

1.  The  act  of  the  general  assembly  which  gaye  complain- 
ant the  right  to  haye  a  permanent  grade,  made,  sis  a  pre- 
requisite to  it  yalue  as  yesting  a  right  in  him,  that  it  be  filed 
for  record.  Acts  of  1871-2,  p.  801.  Complainant  admits  that 
he  did  not  record  or  file  the  grade  which  he  procured  to 
be  giyen  him  as  permanent  in  1873,  and  therefore  acquired 
no  rights  under  it;  nor  could  he,  under  that  act,  recoyer 
damages  from  the  city,  much  less  enjoin  it  from  grading 
the  streets,  so  far  as  that  act  confers  rights  upon  him. 

2.  Nor  does  complainant  giye  any  reason  for  failure  to 
record  the  permanent  grade,  alleged  to  haye  been  giyen 
liim  by  Mr.  Bass,  the  city  engineer  in  1873 ;  but  "  from 
ignorance  or  inadyertence,''  it  was  not  filed  for  record* 
Ignorance  of  the  law  and  inadyertence,  both  or  either,  do 
not  commend  a  complainant  who  seeks  relief  in  a  court  of 
law  or  equity ;  neyer  in  a  court  of  equity,  where  the  strong 
arm  of  injunction,  which  courts  of  equity  alone  can  use,  is 
invoked  by  the  suitor. 

3.  Therefore  the  rights  of  complainant  must  rest  on  the 
constitutional  provision  of  the  convention  of  1877.  That 
provision  is  that,  "  Private  property  shall  not  be  taken  or 
damaged  for  public  purposes,  without  just  and  adequate 
compensation  being  first  paid."  Art.  1,  sec.  3,  par.  1; 
Code,  §5024. 

In  the  case  of  The  City  of  Atlanta  vs,  Oreen^  supra^  ip 

•67  Oa  .  88e. 
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was  held  that  this  constitutional  provision  was  applicable 
to  eases  of  injury  or  damage  to  property  caused  by  grading 
the  streets,  without  reference  to  the  point  whether  or  not 
the  act  of  1871,  in  regard  to  permanent  grades  previousJ.T 
granted  and  recorded,  was  complied  with,  and  the  effect  oi' 
not  recording.  It  was  ruled  there  distinctly,  and  it  is  noir 
well  settled  law  in  this  state,  that  if  any  owner  of  property 
be  damaged  by  the  grading  of  a  street,  so  as  to  lessen  the 
pecuniary  value  of  his  property,  he  may  recover  damage; 
for  such  injury  to  his  freehold.  That  damage  will  be 
measured  by  the  decrease  in  the  actual  value  of  his  prop- 
erty. If  the  value  pecuniarily  be  not  decreased,  be  can 
recover  nothing.  If  it  would  have  been  decreased  in  value  a;- 
a  mere  residence,  without  regard  to  the  improvement  n/ 
access  made  by  the  grade  of  the  street,  and  yet  this  im- 
provement and  the  increased  value  thereby  produced 
equaled  the  inconvenience  or  discomfort  of  the  home  a^  a 
mere  residence,  then  the  one  could  be  set  off  against  the 
other,  and  no  recovery  could  be  had.     In  other  words,  the 

right  of  recovery  woi'^  '        '     — '     "     *' "  ^'— ■— 

tion  in  the   pecuniar 
caused  by  the  grade. 

Weighed  in  these  s 
on  the  mere  que.-Jt;on 
property  be  decreasf 
That  much,  little  or 
at  law  under  the  rul: 
before  cited. 

4.  But  the  stoppag 
by  the  stern  writ  of  ii 
important  question, 
abaohitely  to  stop  the 
street,  or  of  two  stree 
aged  if  the  contempl 
of  the  authorities,  be 
that  one  man's  prop 
that  the  city  author 
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of  the  plaintiff  was  about  to  be  made  by  the  railroad,  and 
the  court  stopped  the  act  of  seizure  until  compensation 
was  made.  In  that  class  of  cases,  too,  a  mode  is  pro- 
vided for  assessing  damages  before  the  right  of  way  can 
be  had, — in  the  class  of  cases  before  us,  there  is  none. 

5.  Questions  of  fact  here,  as  in  all  applications  for  in- 
junction, are  for  the  chancellor  below.  We  do  not  pass 
upon  them  unless  his  discretion  be  abused. 

In  this  case,  Mr.  English,  the  then  mayor  of  the  city,  and 
Mr.  Rice,  a  contractor,  are  implicated  by  charges  in  the  bill  a> 
urging  this  grade  for  individual  profit  and  emolument;  but 
they  deny  on  affidavit  all  intimations  of  the  sort.  The  chan- 
cellor could  hardly  do  otherwise  than  accept  this  explicit 
denial,  as  there  is  no  positive  evidence  to  the  contrary. 
The  intimations  in  the  bill  stand  alone  and  unsupported 
in  the  record.  If  the  authorities  of  the  city  were  using 
their  official  power  in  behalf  of  individual  profit  of  their 
own,  or  of  others  in  collusion  with  them,  at  the  expense 
and  to  the  damage  of  other  citizens,  the  courts  would  »)on 
find  means  to  put  a  stop  to  all  such  conduct ;  but  as  the 
charge  would  involve  a  deep  degree  of  moral  turpitude, 
the  proof  should  be  correspondingly  strong  and  certain. 

6.  We  see  nothing  in  the  point  in  regard  to  the  action  of 
council ;  their  order  to  the  commissioners  of  streets,  and 
subsequent  reference  to  a  committee  and  it^  non-action. 
It  is  evident  that  the  city  is  moving  in  behalf  of  this  grade 
with  all  its  might.  It  defends  the  bill  by  its  attorney ;  it 
surveys  and  fixes  it  by  its  engineer,  and  there  is  no  doubt 
that  all  its  authorities  are  moving  to  secure  it. 

On  a  careful  consideration  of  the  whole  case,  we  see  no 
course  for  this  court,  under  the  principles  of  equity  appli- 
cable to  the  facts,  but  to  affirm  the  denial  of  the  writ  of 
injunction. 

Judgment  affirmed. 
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1 .  There  was  no  error  in  charging,  in  a  criminal  case,  tiiat  it  was  neces- 
sary to  lay  before  the  jury  certain  rules  of  law,  that  they  might 
apply  the  evidence  delivered  from  the  stand  to  such  rules,  and  de- 
termine, from  the  law  as  given  in  charge  by  the  judge  and  the  testi- 
mony of  the  witnesses,  of  what  crime  defendant  was  guilty,  if  guilty 
at  all.  If  defendant's  counsel  desired  a  more  specific  charge,  to 
the  effect  that  the  jury  were  judges  of  the  law  and  facts,  it  should 
have  been  asked. 

2.  To  complete  the  crime  of  murder,  it  is  not  necessary  that  the  de- 
liberate intention  to  take  life  should  exist  for  any  particular  length 
of  time  before  the  killing.  If  it  entered  the  mind  of  the  slayer  a 
moment  before  he  fired  the  shot,  it  is  sufficient.  It  is  deliberate 
intention  at  the  time  he  makes  up  his  mind  to  shoot,  and  if  it  ex- 
ists only  for  that  length  of  time,  it  is  sufficiently  long. 

(<i. )  L.egal  malice  is  not  ill  will  or  hatred.  It  is  an  unlawful  intention 
to  kill,  without  justification  or  mitigation ;  and  it  is  not  necessary 
for  that  intention  to  exist  for  any  length  of  time  before  the  killing. 

3.  There  was  nothing  in  the  charge  of  the  court  on  the  subject  of  the 
insufficiency  of  provocation  by  words,  menaces,  threats  or  con- 
teir  ptuous  gestures,  to  free  the  slayer  from  the  guilt  of  murder,  that 
could  be  construed  into  an  expression  of  opinion  by  the  court. 

(a.)  Nor  was  undue  and  hurtful  prominence  given  to  this  portion  of 
the  charjjfe  by  the  fact  that  the  presiding  judge  thought  proper  to 
say  this,  not  only  to  the  jury,  but  to  the  "people  out  there,'*  (the 
spectators,)  "under  the  solemn  sanction  of  his  oath,''  or  in  the 
addition  that  "  he  wished  the  people  of  the  county  to  understand 
that  nothing  a  mUn  could  be  called  would  authorize  him  to  take 
life."  If  error  at  all,  no  harm  was  done  to  defendant  thereby 
which  would  require  a  new  trial. 

4.  Construed  together,  the  charge  of  the  court  was  quite  as  favorable 
to  the  defendant  as  he  could  have  asked,  if  indeed  not  more  favor- 
able than  the  law  authorized. 

(a.)  The  making  of  threats  by  the  deceased  to  injure  the  defendant 
in  some  way,  would  not  constitute  the  deceased  the  assailant  or 
make  such  a  case  of  necessity  under  the  law  as  would  justify  the 
killing.  Threats  to  hurt  or  injure  the  defendant  in  some  way  do 
not  make  the  danger  so  urgent  and  pressing  at  the  time  of  the  kill- 
ing as  to  render  the  killing  absolutely  necessary  to  save  the  slayer's 
own  life. 

5.  The  defendant  has  had  a  fair  and  impartial  trial,  the  law  has  been 
most  benignantly  administered,  and  the  evidence  fully  sustains  the 
verdict. 

March  27  1&83. 
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Grimioal  Law.  Charge  of  Court.  Practice  in  Superior 
Court.  New  Trial.  Before  Judge  Simmons.  Bibb  Supe- 
rior Court.     October  Term,  1882. 

Bailey  was  indicted  for  murder.  On  the  trial,  the  eri- 
deuce  for  the  stat«  showed,  in  brief,  the  following  facts: 
Tatum,  the  deceased,  kept  a  bar  and  store.  There  was  a 
society  meeting  in  progress  upstairs  over  the  store,  and 
Bailey  was  in  attendance  i 
gave  Tatum  a  dollar  to  be  < 
to  come  back  into  the  bar-n 
fore  the  change  was  given, 
of  Tatum  to  the  front,  and! 
until  he  attended  to  his  cusb 
leaving  Bailey  in  the  bar-i 
stated  tliat  one  dollar  and  sei 
out  of  the  drawer,  and  no  ( 
time  but  Bailey.  He  also 
until  lie  found  the  missing 
having  his  change,  and  Tati 
Tatum  stated  that  he  would 
lar  bill  changed  in  order  to 
hush,  but  as  Tatum  started  f 
quarreling  again,  and  final! 
the  door,  and  as  Tatum  tun; 

No  witness  testified  to  se 
or  in  the  store.  The  prison 
and  in  it  asserted  that  Tatu: 
and  finally  stretched  out  h 
was  lying  upon  one  of  the  hi 
the  pistol,  defendant  shot  hi 

The  jury  found  the  defei 
new  trial,  on  the  following 

(1.)  Because  the  court  ch 
sary  for  me  to  give  you  ce 
may  apply  the  evidence  th: 
stand  under  oath  to  those 
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law  which  I  give  you,  and  the  testimony  of  the  witnesses, 
of  what  crime  this  man  is  guilty,  if  he  is  guilty  at  all." 

(2.)  Because  the  court  erred  in  the  following  charge  to 
the  jury  in  regard  to  the  intention  to  kill :  "  It  is  not  neces- 
sary, however,  that  this  deliberate  intention  should  exist 
for  any  particular  length  of  time  before  the  killing.  If  it 
enters  the  mind  of  the  slayer  the  moment  before  he  fires 
the  shot,  that  is  sufficient.  That  is  deliberate  intention  at 
the  time  he  makes  up  his  mind  to  shoot  and  shoots.  If  it 
is  only  that  long,  it  is  sufficient  in  the  law." 

(3.)  Because  the  court  erred  in  the  following  charge  to 
the  jury :  "  Now  you  remember  the  Code  says  provocations 
by  words,  threats,  contemptuous  gestures,  shall  not  be 
sufficient  to  reduce  the  crime  from  murder  to  manslaughter. 
I  wish  to  say  to  this  jury  and  the  people  out  there  that  the 
law  of  Georgia  is,  that  no  words  that  a  man  can  say  to  an- 
other, no  menaces,  no  contemptuous  gestures,  that  he  can 
make  towards  another,  will  be  sufficient  to  reduce  the  crime 
of  murder  to  manslaughter.  I  say  this  under  the  solem- 
nity of  my  oath,  and  I  wish  the  people  of  this  county  to 
understand  it,  that  nothing  you  can  call  a  man  authorizes 
that  man  to  take  life."  [The  following  note  was  appended 
by  Judge  Simmons  to  the  above  ground : 

"Homicides  have  been  frequent  in  this  county.  The  general  idea 
has  been  that  a  man  had  a  right  to  kiU  for  words.  Counsel  for  the 
prisoner  had  argued  to  the  jury  that  tliey  were  tlie  judges  of  the  law 
as  well  as  the  facts,  and  he  asserted  positively  to  the  jury  that  the 
prisoner  had  the  right  to  take  life  because  the  deceased  had  called 
liim  a  damned  son  of  a  bitch.  The  court  room  w'as  crowded  with 
ignorant  colored  people.  I  desired  to  correct  the  impression  made  on 
their  minds  by  the  able  counsel,  as  well  as  the  minds  of  the  jury. 
Hence  the  charge  in  the  third  ground."] 

(4.)  Because  the  court  failed  to  charge  the  jury  that  they 
were  the  judges  of  the  law,  as  well  as  the  facts,  in  criminal 
cases. 

(5.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "  But  I  charge  you  that  no  motion  that  a  man  can 
make,  throwing  his  hand  behind  him  or  putting  it  upon  a 
V  70-40 
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shelf  to  get  a  pistol,  will  justify  a  man  in  shooting  him. 
unless  the  circumstances  show  that  the  raan  who  was 
making  that  motion  presently  intended  to  shoot  the  ^ayer 
— to  shoot  John," 

The  motion  was  overruled,  and  defendant  excepted. 

Thomas  Willdiqhah  ;  J.  H.  Hall,  for  plaintiff  in  error. 

John  L.  Hardeman,  solicitor  general;  C.  Ahdkesos- 
attorney  general,  by  Jackson  &  King,  for  the  state. 

Hall,  Justice. 

1,  The  court  committed  no  error  in  charging  the  juir 
that  it  was  necessary  to  lay  before  them  certain  rules  of 
law.  that  they  might  apply  the  evidence  delivered  from  the 
stand  to  such  rules,  and  determine  from  the  law,  as  given 
in  charge  by  the  judge,  and  the  testimony  of  the  witnessef. 
of  what  crime  the  defendant  was  guilty,  if  guilty  at  all.  Ii 
is  true  that  he  does  not  state  to  them  in  precise  terms, 
though  he  does  so  inf'^*^"*-"""  *^"*  *>""'  '>"  i..-i™=fif  th* 
law  and  fact ;  but  if  I 

charge,  or  if  he  was  n 
law  in  that  respect,  h 
cific  and  precise  charj 
to  do,  and  it  is  now  toi 
sion.  64  6a.,  318; 
69  Oa.,  224. 

2.  There  was  no  en 
sary  that  the  delibera 
for  any  particular  len 
if  it  enters  the  mind 
fires  the  shot,  that  is  s 
atUie  time  he  makes 
only  that  length  of 
statement  of  the  law  ■ 
often  recognized  by 
doubt,  and  ia  subject 
wliatever.    3  Oa.,  32i 
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how  error  can  be  predicated  of  this  instruction  to  the  jury, 
that  •»*  malice  is  not  ill-will  or  hatred,  as  most  people  sup- 
pose it  to  be.  It  is  an  unlawful  intention  to  kill,  without 
justification,  or  mitigation,  and  it  is  not  necessary  for  that 
intention  to  exist  any  length  of  time  before  the  killing/' 
26  Oa.^  156 ;  lb.,  276 ;  29  7J.,  607. 

3.  There  was  nothing  in  the  court's  charge  to  the  jury 
upom    the   subject  of    provocation    by  words,    menaces, 
threats,  or  contemptuous  gestures,  being  insufficient  to  free 
the  person  killing  from  the  guilt  and  crime  of  murder, 
that  could  be  tortured  into  an  intimation  of  opinion,  as  was 
supposed  by  counsel  for  plaintiff  in  error,  that  such  was 
the  proof  in  this  case.     Nor  can  we  conclude  with  them, 
that  undue  and  hurtful  prominence  was  given  to  this  por- 
tion of  the  charge  by  the  fact  that  the  presiding  judge 
thought  proper  to  say  this,  not  only  to  the  jur>',  but  to  the 
'^  people  out  there,"  «*.  e.,  the  spectators, "  under  the  solemn 
sanction  of  his  oath  " ;  or  in  the  addition  that  "  he  wished 
the  people  of  the  county  to  understand  that  nothing  a  man 
could  be  called  would  authorize  him  to  take  life."  In  justi- 
fication of  his  course,  the  cautious,  experienced  and  able 
judge  who  tried  this  case  says  the  idea  had  been  preva- 
lent that  a  man  had  a  right  to  kill  for  words ;  that  the 
counsel  insisted,  before  the  jury,  that  they  were  the  judges 
of  the  law  and  fact,  and  that  the  prisoner  had  the  right  to 
take  life,  because  the  deceased  had  called  him  a  d — d 
son  of  a  b — ch  ;  that  at  the  time  of  these  utterances,  the 
court-room  was  crowded  with  ignorant  colored   people, 
and  hence  the  admonition  was  deemed  proper  to  correct 
a  prevalent,  pernicious  and  fatal  error  that  might  other- 
wise lead  to  lawlessness  and  bloodshed,  upon  the  slightest 
provocation.     It  must  be  borne  in  mind  that  the  defendant 
and  deceased  both  belonged  to  the  class  of  persons  referred 
to,  a  class  that  can  scarcely  be  reached  by  any  other 
form  of  admonition  than  that  adopted.    His  honor  rightly 
thought  it  his  duty  to  exert  his  influence  for  the  preven- 
tion of  crime.     This  is  the  main  object  of  all  punishment, 
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and  it  i:^  certainly  more  in  accord  with  the  humane  Epirit 

of  our  law  to  prevent  the  commission  of  offences  than  lo 

impose  penalties  to  that  end  after  they  have  been  com 

mitted.     The  course  pursued  on  this  occasion  was  unusual, 

and  to  that  extent,  perliaps,  may  have  been  irregular;  but 

the  circumstances  attending  the  trial,  and  the  state  of  feel 

inp;  and  opinion  developed,  it  is  to  he  hoped,  were  likewiw 

unusual,  if  not  exceptional.     In  delivering  the  opinion  in 

Malone's  case,  49  Ga.,  218,  Warner.  C.  J.,  said:   "Thi- 

court  will  avail  itself  of 

to  the  public  from  this  h 

its    judgment  can  imp 

threats,  menaces,  or  cont 

be  sufficient  to  free  a  pei 

him,  from  the  guilt  and  i 

Clares,  and  it  is  the  imp( 

minister  it,  for  the  prot( 

Mere  words,  threats,  me 

are  no  considerable  prov 

therefore,  malice  shall  b 

to  which  this  present  hei 

part  increased  force  an< 

case,  «5  lb.,  430. 

The  admonition  to  the 
impose  any  additional 
vaded  none  of  his  rights 
to  which  he  was  entitlt 
worked  no  hurt  which 
trial.     42  Oa.,  609;  69- 

4.  Nothing  had  been  i 
save  by  the  defendant  in 
about  any  attempt  upon 
pistol  before  the  shootini 
shelf  after  one;  and  this 
contradicted  by  a  witne 
judge  charged  the  law  i 
statement  as  evidence,  ai 


FEBRUARY  TERM,  1883.  623 

Bailey  w.  The  State  of  Georgia. 

ceased  had  a  pistol  in  his  hand,  and  was  attempting  to  use 
it,  or  if  one  was  lying  near  by,  and  deceased  was  attempt- 
ing to  get  it  from  the  shelf,  or  elsewhere,  with  the  mani- 
fest intention  to  use  it  at  that  time,  then  defendant  would 
be  authorized  to  shoot  to  save  himself.  Thus  far  the  charge 
was  satisfact-ory  to  defendant,  but  to  what  follows  in  imme- 
diate connection  he  excepted,  viz :  "  But  I  charge  you  that 
no  motion  a  man  can  make,  throwing  his  hand  behind  him, 
or  putting  it  upon  a  shelf  to  get  a  pistol,  will  justify  an- 
other in  shooting  him,  unless  the  circumstances  show  that 
the  man  who  was  making  that  motion  presently  intended 
to  shoot  the  slayer — to  shoot  John  "  (the  prisoner).  Taken 
in  connection  with  what  immediately  follows,  this  charge, 
if  not  altogether  correct,  is  more  favorable  to  the  defend- 
ant than  he  could  have  asked  under  the  law.  The  jury 
were  instructed  that  these  were  questions  which  the  de- 
fendant must  decide  for  himself,  and  must  decide  them  in 
accordance  with  the  law  and  facts,  and  it  depended  alto- 
gether upon  these  whether  he  would  be  justifiable  or  not; 
that  if  deceased  had  a  pistol  in  his  hand,  and  from  his 
appearance  or  declarations,  or  things  of  that  sort,  he  was 
going  to  use  it,  the  defendant  need  not  wait  until  he  was 
shot,  but  could,  under  those  circumstances,  shoot  first;  but 
he  must  be  sure,  when  he  did  shoot,  that  the  law  would 
justify  him, — in  other  words,  that  the  actions  and  declara- 
tions of  the  deceased  tended  to  show  that  it  was  his  pur- 
pose to  shoot  the  defendant,  unless  the  defendant  first  shot 
him ;  that  the  defendant  must  show  that  the  circumstances 
were  sufficient  to  exeite  the  fears  of  a  reasonable  man, 
that  unless  he  shot  first,  the  deceased  would  shoot  him  ; 
if  they  show  that,  then  he  would  be  justifiable,  otherwise 
he  would  not.  The  court  then  read  to  the  jury  §4333  of 
the  Code :  "  If  a  person  kill  another  in  his  defence,  it  must 
appear  that  the  danger  was  so  urgent  and  pressing  at  the 
time  of  the  killing,  that  in  order  to  save  his  own  life,  the 
killing  of  the  other  was  absolutely  necessary ;  and  it  must 
appear  also,  that  the  person  killed  was  the  assailant,  or 
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that  the  slayer  had  really  and  in  good  faith  endeavored  to 
decline  any  further  struggle  before  the  mortal  blow  was 
given ; "  and  continued  to  apply  the  section  to  the  facts  of 
the  case,  thus :  "  It  must  appear  that  the  danger  was  so 
urgent  and  pressing  at  the  time  of  the  killing  that  it  wss 
absolutely  necessary  for  defendant,  in  order  to  save  his 
own  life,  to  kill  deceased ;  and  it  must  also  appear  that 
deceased  was  the  assailant,  that  he  was  making  threats  to 
hurt  defendant,  to  injure  him  in  someway;  or  if  thatdoe.« 
not  appear,  it  would  be  sufficient  that  the  slayer,  the  de- 
fendant, had  really  and  in  good  faith  endeavored  to  decline 
any  further  struggle,  before  the  mortal  blow  was  given. 
If  that  appears,  it  would  be  sufficieut  to  justify  tie  defend 
ant."  We  cannot  agree  with  our  learned  brother,  '|tliat 
the  making  of  threats  by  the  deceased  to  hurt  the  defend 
ant,  to  injure  him  in  some  way,"  would  constitute  the  de 
ceased  the  assailant  or  would  make  such  a  case  of  neces- 
sity under  the  law  as  would  justify  the  killing.  Threats 
to  hurt  or  injure  the  defendant  in  some  way  do  not  make 
the  danger  so  urgent  and  pressing  at  the  time  of  the  kill' 
ing  as  to  render  the  killing  absolutely  necessary  to  save 
his  own  life.  Besides,  this  statement  is  not  entirely  con- 
sistent with  that  portion  of  the  charge  which  properly 
deals  with  the  effect  of 
50  (?<».,  230;  25/i.,  701 

6.  A  careful  examinai 
this  prisoner  has  had  a  I 
all  of  his  rights  have  b 
has  been  most  benignan 
dence  fully  sustains  the 

Judgment  affirmed. 
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m 

Under  the  constitution  of  1868  there  was  no  provision  for  sup- 
plementing a  homestead  or  exemption ;  and  where  one  ohtained  an 
exemption  of  personalty  in  1874,  he  could  not  afterwards  increase 
it  by  having  other  personalty  set  apart ;  nor  did  the  constitution  of 
1877  and  the  act  of  1878  confer  the  right  to  add  to  such  previously 
granted  exemption. 

( a . )  Were  the  meaning  of  the  act  doubtful ,  it  would  not  be  so  construed 
ae  to  impair  rights  growing  out  of  contracts  prior  to  its  passage. 

April  2i,  1888. 

Homestead.    Constitutional  Law.    Before  Judge  Pate. 
Laurens  Superior  Court.     August  Adjourned  Term,  1882. 

Reported  in  the  decision. 

R.  A.  Stanley  ;  Roberts  &  Smith,  by  brief,  for  plaintiff 
in  error. 

JoHK  M.  Stubbs,  for  defendant. 

Hall,  Justice. 

The  plaintiff  in  error  applied  for  and  obtained  an  ex- 
emption of  personalty  in  1874,  under  the  homestead  acts 
passed  in  pursuance  of  the  constitution  of  1868.  In  1882, 
he  sought  to  supplement  this  exemption  and  to  have  other 
personalty  set  apart,  so  as  to  increase  the  exemption  be- 
fore made  to  the  maximum  allowed  to  be  set  apart  for 
this  purpose.  John  B.  Wolfe,  who  was  a  creditor  notified, 
and  who  held  a  debt  due  before  the  first  exemption  was  al- 
lowed, appeared  and  filed  objections  to  this  application  to 
increase  the  former  exemption.  The  ordinary  overruled 
these  objections  and  gave  judgment  in  favor  of  the  appli- 
cant. From  this  decision,  the  objector  appealed  to  the 
superior  court,  and  on  the  trial  upon  the  appeal  the  jury 
returned  a  verdict  in  favor  of  the  objector  and  against  the 
applicant.    A  motion  was  made  for  a  new  trial,  which 
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was  overruled,  and  the  applicant  brings  the  case  to  this 
court. 

The  only  ground  of  objection  to  this  application  for  an 
increase  of  homestead,  and  also  of  the  motion  for  a  new 
trial,  which  it  is  material  to  consider,  is  this  :  That  the  said 
plaintiff  in  error,  on  the  20th  day  of  January,  1 874,  had  set 
apart  to  liim  an  exemption,  under  the  constitution  of  1868 
and  the  law  passed  in  pursuance  thereof,  and  cannot  now 
supplement  the  same.  The  proofs  in  the  case  fully  sus- 
tained this  objection ;  indeed,  the  fact  was  not  put  in  issue, 
but  was  admitted  both  in  the  petition  of  the  applicant  to 
supplement  the  exemption  and  upon  the  trial. 

Was  this  a  proper  verdict,  denying  the  right  of  the 
party  to  supplement  and  increase  this  exemption  as 
against  the  claim  of  the  objector  ?  We  entertain  no  doubt 
that  it  was.  In  Pate  vs.  The  Oglethorpe^  eic.^  Co,^  54  <?<!., 
515,  this  court  held,  in  the  year  1875,  that  there  was  then  no 
provision  of  law  for  taking  a  second  or  supplemental  home- 
stead, although  the  former  one  taken  was  of  less  value 
than  the  maximum  allowed  by  law ;  and  in  Woodi  vn. 
Jo7ie8^  56  /(.,  520,  this  case  was  cited  and  affirmed,  and  an 
order  of  the  ordinary  setting  apart  the  second  or  supple- 
mental homestead  w^as  declared  to  be  without  jurisdiction 
and  void.  Since  these  decisions  were  rendered,  the  con- 
stitution of  1877  was  adopted,  and  article  9,  §6,  par.  1  of 
that  instrument  provides  that  the  applicant  shall  at  any 
time  have  the  right  to  supplement  his  exemption,  by  add- 
ing to  an  amount  already  set  apart,  which  is  less  than  the 
amount  therein  (herein)  allowed,  a  sufficiency  to  make  his 
exemption  equal  to  the  whole  amount.  Code,  1882,  §5215. 
By  the  act  of  the  general  assembly,  approved  16th  of  De- 
cember, 1878,  §4,  Code,  2039  (c),  provision  is  made  for 
supplementing  the  exemption  provided  for  by  the  above 
cited  article  of  the  constitution  of  1877,  as  is  apparent,  not 
only  from  the  title,  but  also  from  the  general  purport  and 
tenor  of  the  act.  Pamph.,  p.  99.  It  is  contended  here 
that  the  only  purpose  of  this  act  is  to  give  a  remedy  for 
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the  assertion  of  a  pre  existing  right ;  that  as  such  it  retroacts 
upon  exemptions  set  apart,  under  legislation  previous 
to  the  constitution,  and  interferes  with  no  rights  of  cred- 
itors. To  this  position,  however,  we  do  not  assent.  The 
rights  of  creditors,  who  were  such  prior  to  the  adoption  of 
this  article  of  the  constitution,  were  fixed  as  to  homesteads 
and  exemptions  set  apart  and  allowed  anterior  to  that  date- 
The  constitution  does  not  provide  a  remedy  merely ;  it  gives 
a  new  and  substantial  right.  This,  if  not  quite  manifest 
from  the  very  words  of  the  article,  section  and  paragraph 
quoted,  is  rendered  certain  by  the  §8,  par.  1,  of  the  same 
article,  which  declares  that  "  rights  which  have  become 
vested  under  previously  existing  laws,  shall  not  be  affected 
by  anything  herein  contained."  Code,  §5217.  That  this 
is  the  meaning  attached  to  the  constitution  by  the  legisla- 
ture, we  think  is  apparent  from  the  words  of  the  act  of 
1878.  They  are,  that  an  exemption  less  than  the  whole 
amount  "allowed  by  the  constitution  and  laws  of  the  state," 
may  be  increased  to  that  amount.  What  constitution  is 
here  referred  to?  Was  there  any  other  than  that  of  1877 
in  existence  at  that  time?  Upon  general  principles  of 
construction,  it  would  not  be  just  or  proper  to  extend  the 
terms  of  the  constitution  to  other  cases  than  those  ex- 
pressly mentioned,  especially  where  such  an  enlarged  sig- 
nification might  interfere  with  rights  that  had  become 
vested  under  previously  existing  laws.  Even  if  the  inten- 
tion of  the  framers  of  the  constitution  were  less  certain 
than  we  take  it  to  be,  we  should  not  feel  warranted  in  at- 
tributing to  them  a  purpose  to  interfere  in  such  a  manner 
as  to  impair  rights  growing  out  of  contracts.  This  case  is 
within  the  principle  laid  down  by  the  Supreme  Court  of 
the  United  States  in  Gunn  vs.  Barry,  15  Wall,  610. 

The  other  questions  made  in  the  record  may  be  dis- 
missed with  the  remark  that  they  have  no  practical  bearing 
upon  this  case,  and  are  in  no  manner  essential  to  its  final 
determination. 

Judgment  afllrmed. 
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Kino  vs.  Ford, 

Where  an  ordinance  of  ft  municipal  corpoVation  provided  that  owiMre 
of  horeeH  or  mules  should  not  permit  the  eame  to  ran  at  iuft 
within  the  corporate  limita  of  tlie  city,  and  suhjected  one  lioU- 
ting  ite  terms  to  fine  therefor,  if  the  city  marsbal  iinponiid«d  i 
mischievoua  horse  running  at  large  in  the  street,  the  owner  «iald 
not  proceed  against  himhy  possessory  warrant. 

(a.)  By  the  common  law,  cattle  wandering  about  damage  feutnt 
might  he  taken  up  and  impounded. 

(b.)  If  the  rights  of  the  owner  have  been  violated,  she  has  a  remedy, 
not  only  against  the  marshal,  but  against  the  mnnicipalitf  ondti 
whose  orders  he  acts;  but  theremedyienot  by  possessory  wimoi. 

AprU  10,  IBM. 

Possessory   Warrant.. 
Oorporations.     Before  Ji 
Court.     October  Term,  If 

Reported  id  the  decisic 

McCuTCHKN    &    ShCHAT 

tiff  in  error. 

B.  J.  McCaht,  for  def 

Hall,  Justice. 

The  defendant  in  error 
she  was  lately  in  the  peac 
possession  of  a  certain  b 
had  gone  out  of  her  possi 
had  been  illegally  taken  ] 
under  some  pretended  clt 
or  authority,  etc.  Upon 
rant  was  issued  and  ser 
On  the  hearing  before  the 
by  showing  that,  as  marsi 
possession  of  and  impoum 
lation  of  the  city  ordinal 
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owning  horses  or  mules  should  permit  the  same  to  run  at 
large  within  the  corporate  limits  of  the  city,  and  for  a  vio- 
lation thereof  the  offender  should  be  subject  to  a  fine  of 
one  dollar ;  that  the  city  charter  gave  power  to  the  mayor 
and  council  to  enact  all  ordinances  deemed  necessary  to 
preserve  the  peace,  health  or  good  order  and  good  govern- 
ment of  the  city,  and  to  enforce  all  such  ordinances  not 
inconsistent  with  the  laws  of  this  state  (§6  charter ;  acts 
1874,  pamph.  182).  He  also  proved  by  several  witnesses 
that  the  colt  was  continually  running  about  the  streets,  to 
the  annoyance  of  people ;  that  she  emptied  wagons  of  their 
contents,  and  annoyed  other  stock  hitched  to  wagons  and 
at  horse-racks ;  and  by  one  of  these  witnesses  that  he  had 
seen  her  kick  three  horses  loose  from  their  fastenings. 
Tliis  showing  was  not  controverted ;  nevertheless  the  mag- 
istrate awarded  possession  of  the  animal  to  the  defendant 
in  error  and  mulcted  the  plaintiff  in  error  in  cost.  This 
decision  was  carried  by  writ  of  certiorari  to  the  superior 
court,  and  upon  the  hearing  thereof,  that  court  ordered  the 
certiorari  to  be  dismissed,  and  the  plaintiff  in  error  to  pay 
the  cost  of  the  proceeding. 

This  judgment  is  assigned  for  error  here,  and  it 
insisted  that,  under  these  circumstances,  the  defendant 
in  error  had  mistaken  her  remedy,  if  any  she  had; 
that  a  possessory  warrant  did  not^  lie  under  the  facts; 
that  the  mare  did  not  disappear  from  her  possession 
without  her  consent,  nor  was  she  taken  possession  of 
by  the  other  party  under  some  pretended  claim  and 
without  lawful  warrant  or  authority  ( Code,  §4032);  and  we 
think  this  point  well  taken.  In  Mann  va.  Waters^  30  Oa.j 
207,  209,  Stephens,  Judge,  who  delivered  the  opinion  of 
the  court,  said :  ^<  Under  the  statute  regulating  possessory 
warrants,  there  is  no  question  as  to  the  title  nor  as  to  the 
right  of  possession ;  the  sole  question  is  as  to  the  manner 
in  which  the  possession  has  been  obtained  by  the  defend- 
ant. If  it  turns  out  to  have  been  obtained,  as  in  this  case, 
in  any  of  the  several  ways  prohibited  by  the  statute,  it 
must  be  restored  to  the  person  from  whom  it  has  been 
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taken  in  such  improper  manner,"     But  does  the  statate 
prohibit  a  public  officer,  in  the  enforcement  of  a  law,  or 
city  ordinance,  from  taking  possessio  n  of  property,  where 
this  is  necessary  to  prevent  a  violation  of  the  law  ?    Ue- 
der  such  circumstances,  can  it  be  said  with  even  a  sem- 
blance of  propriety,  that  he  has  taken  possession  under 
some  pretended  claim  and  without  lawful  warrant  or  au- 
thority?    This  question  has  been  answered  by  a  decision 
of  this  court..   In  Raiford  vs.  Hyde,  36  Ga.,  93,  9i,  Har 
rie,J.,  says:  "Upon  examining  carefully  the  act  of  1821. 
we  cannot  think  that  the  legislature  even  contemplated 
that  sheriffs  and  constables  si 
discharge  of  their  ministerial 
mary  proceeding.     To  sancti 
interests  of  the  public,  as  thi 
arise  from  sustaining  the  rigl 
lable.     Public  policy  demai 
which  will  avoid  it."    The  < 
ordinate  magistrates  with  tl 
dinances,  would  so  cripple  i 
these  governments  as  to  rend 
the  functions  with  which,  foi 
the  legislature  has  invested  t 
shall  offer  no  incentives  to 
exercise  of  their  powers,     I 
which  they  are  confined,  an( 
their  duties  as  prescribed   b; 
court,s  will  be  found  ready,  ic 
tioned  jurisdiction,  to  restraii 
for  the  wrong. 

By  the  common  law,  catt 
feasant  might  be  taken  up 
rights  of  this  party  have  be 
the  pranks  and  gambols  of  tl 
remedy,  not  only  against  this 
nicipality  under  whose  ordei 
not  that  wluch,  as  we  have  si 
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present  instance.  It  is  difficult  to  understand  how  prop- 
erty in  custody  by  authority  of  law ;  state  or  municipal, 
can  be  held  only  under  a  pretended  claim,  and  without 
warrant  or  authority.  This  remedy  is  summary,  in  dero- 
gation of  common  right  and  common  law,  the  statute  giv- 
ing it  is  to  be  strictly  construed  and  literally  pursued,  and 
unless  the  case  falls  clearly  within  its  words,  it  is  not  ap- 
plicable. 

Judgment  reversed. 


Gresham  vs.  Johnson  et  al. 

[TbiE  case  ^aa  argued  at  the  last  term,  and  the  «ieciBloQ  reserved.] 

1 .  The  setting  apart  of  a  homestead  or  the  allowance  of  an  exemp- 
tion, under  §2040  of  the  Code,  does  not  alter  or  change  the  title 
to/property  exempted ;  it  merely  sets  apart  such  property  for  a  par- 
ticular specified  use,  and  to  that  extent  imposes  a  charge  or  en- 
cumbrance upon  the  estate.  When,  however,  the  family  is  broken 
up,  either  by  the  death  of  the  dependent  members,  or  by  the  sons' 
reaching  their  majority  (in  case  they  are  otherwise  sui  juris),  the 
property  becomes  disencumbered,  and  is  liable  for  the  debts  of  the 
owner  of  the  legal  title.  The  use  is  then  fully  executed,  and  is  at 
an  end. 

(a.)  If  females  are  members  of  a  family  for  whose  benefit  the  home- 
stead is  set  apart,  the  property  remains  exempt  from  levy  and 
sale  so  long  as  one  of  them  lives  and  remains  single. 

February  13, 18^. 

Homestead.    Title.    Before  Judge  Pottle.     Oglethorpe 
Superior  Court.     April  Term,  1882. 

Reported  in  the  decision. 

John  C.  Reed  ;  Hamilton  McWhorter,  for  plaintiff  in 
error. 

Samuel  Lumpkin,  for  defendants. 

Hall,  Justice. 

An  execution,  issuing  from  a  judgment  against  B,  A. 
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Gresham,  as  principal,  and  against  JohnsoB  et  al.,  aa  bis 
securities,  was  paid  off  by  the  securities,  and  levied,  for 
their  reimbursement,  upon  the  land  in  question.    This 
land  had  been  exempted  prior  to  this  levy,  for  the  bene- 
fit of  the  said  Qresham  and  his  then  minor  son,  under 
section  2040  of  the  Code  of  1873.    When  this  exemption 
was  made,  the  family  of  the  applicant  consisted  only  of 
himself  and  one  minor  son,  then  under  the  age  of  siztMn 
years.    At  the  date  of  the  levy,  the  applicant  and  de- 
fendant in  the  execution,  B.  A.  Gresham,  wasdead,  andtbe 
minor  son,  William  P.  Gresham,  had  attained  his  m^'ority. 
He  interposed  a  claim  to  the  property,  contending  that  the 
title,  by  virtue  of  the  exemption,  vested  in  him.    On  this 
state  of  facts,  the  case  w 
without  the  interventior 
ment  and  consideration, 
the  execution,  and  the  1 
ception  was  taken  to  th: 
made  for   our  con^idei 
under  this  section  of  thi 
ant,  it  being  admitted 
the  death  of  its  head,  anc 
attaining  his  majority. 
1.  Our  view  of  this 
homestead,  or  the  allowf 
or  change,  or  in  any  m 
erty  exempted;  it  sira 
specified  use,  and  to  tl 
cumbrance  upon  the  est 
up,  either  by  the  death 
the  sons'  reaching  theii 
wise  sui  juris,  the  prof 
is  liable  to  the  debts  of 
use  is  then  fully  execut 
61  Oa.,  154.    We  do  n 
composed  a  part  of  th 
of  the  benefits  of  the 
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tained  their  majority  or  not,  or  that  it  is  at  all  indis- 
pensable that  they  should  be  the  daughters  of  the  head 
of  the  household ;  in  their  case,  nothing  more  is  required 
than  that  they  were  of  the  family  for  whose  benefit  the 
exemption  was  made ;  the  charge  continues  and  the  prop- 
erty is  exempt  from  levy  and  sale,  so  long  as  one  of  them 
lives  and  remains  single. 

This,  we  think,  is  the  result  of  the  decisions  heretofore 
made  by  this  court  upon  this  subject ;  they  have  never 
gone  further,  and  we  shall  not  extend  them  so  far  as  to 
divest  the  title  of  the  owner  and  vest  it  in  the  beneficiaries. 
The  law  does  not  do  this  in  terms,  and  we  cannot,  by  a  loose 
interpretation,  give  it  such  an  eflFect.     See  upon  this  sub- 
ject the  case  of  Hall  vs.  Mathews  et  alj  determined  at 
February  term,  1882,  of  this  court,  and  not  yet  published, 
and  the  cases  there  cit^ed.*     Wherever  the  title   to  the 
homestead  is  referred  to  as  belonging  to  the  beneficiaries, 
in  any  of  the  foregoing  decisions,  or  in  any  of  the  cases 
which  they  cite,  it  will  be  evident  that  the  word  is  not 
used  in  its  literal  and  legal,  but  in  a  qualified  or  loose, 
sense  as  synonymous  with  interest. 
Judgment  affirmed. 


Heath  et  ah^  administrators,  vs.  Bates. 

1.  The  pendency  of  a  former  suit  for  the  same  cause  of  action  between 
the  same  parties,  in  the  same  or  any  other  court  of  competent  ju- 
risdiction, is  (with  certain  specified  exceptions)  a  good  cause  of 
abatement,  unless  the  first  action  is  so  defective  that  no  recovery 
can  possibly  be  had.  As  to  actions  simultaneously  commenced 
and  prosecuted,  a  suitor  is  put  to  his  election. 

2.  While  a  %cire  facias  to  make  parties  in  some  of  its  features  is  in  the 
nature  of  a  suit,  it  is  more  properly  a  continuation  of  the  old  case 
than  the  inception  of  a  new  one,  and  it  is  not  such  a  suitor  action, 
within  the  meaning  of  the  Code,  as  will  abate  under  a  plea  setting 
out  the  pendency  of  another  scire  facias  between  the  parties  and 
for  the  same  purpose. 

April  S,  1888. 


•68  aa  ,  490. 
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Seire  facias.  Lis  pendens.  Abatement.  Actions. 
Before  Judge  Fain,  Bartow  Superior  Court.  July  Term, 
1883. 

Bates  brought  ejectment  against  Vaughan.  Pendins 
the  action  the  defendant  died,  and,  after  the  expiration  ol' 
twelve  months,  plaintiff  proceeded  by  acire  facim  to 
make  his  administrators  parties.  They  pleaded  that  a 
former  scire  facias  had  bt^en  sued  out  by  the  plaintiff,  and 
was  pending  at  the  time  this  proceeding  was  begun,  and 
therefore  the  second  proceeding  should  abate.  On  the 
hearing,  counsel  lor  movant  moved  to  strike  the  plea,  and 
stated  that  the  former  pr(        "      ■     '■  '■  .  ■ 

the  issuing  of  the  secon< 
spondent  admitted  this 
could  not  be  considered 
The  court  struck  the  plea 
respondents  parties ;  wh* 

Akin  &  Akin,  for  pla 

J.  M.  Neel,  for  defen< 

Hall,  Justice. 

To  a  ncire  facias  to  m 
another  sci.  fa.  betweer 
same  purpose  be  plead ei 
of  a  former  suit  for  the  si 
same  parties,  in  the  same 
diction,  is  a  good  causeof 
is  so  defective  that  no  r 
pendency  of  a  former  suil 
§3176.  See  in  connection 
to  his  election  where  two 
ecuted  simultaneously  fi 
menced  at  different  times 
good  defence  to  the  latter 
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to  torts  ( /J.,  §3063),  and  the  only  exceptions  which  the  Code 
makes  to  them  is  in  cases  of  attachments  pendente  lite^ 
(/i.,  §§2895, 3280),  and  in  cases  by  informers,  wherein  the 
first  filed  in  office  for  the  same  cause  of  action  has  precedence, 
and  the  latter  abates.  7J.,  §2896.  See  also  /6.,  §1948,  which 
provides  that  a  creditor  cannot  pursue  the  person  and 
property  of  his  debtor  at  the  same  time,  except  in  cases 
specially  provided  for,  and  if  he  does  so  the  process  last 
sued  out  shall  be  void ;  and  by  the  common  law,  suits  may 
proceed  simultaneously  upon  a  mortgage  and  the  debt  it 
is  given  to  secure,  and  the  pendency  of  one  will  not  aff'ect 
a  suit  brought  thereafter  upon  the  other. 

Is  a  scire  facias  to  make  parties  a  "  suit "  or  "  action  " 
in  which  there  can  be  a  recovery  ?  If  it  is  not,  the  pen- 
dency of  a  former  cannot  be  set  up  as  a  defence  to  the 
latter.  There  is  nothing  in  our  Code  that  countenances 
such  an  idea.  §§3429  to  3436  inclusive.  Indeed,  in  case 
of  suits  to  revive  dormant  judgments,  option  is  given  to 
proceed  either  by  action  of  debt  or  scire  facias  (Code, 
§3604) ;  if  the  action  of  debt  be  adopted,  it  must  be  brought 
in  the  county  where  the  defendant  resides  at  the  com- 
mencement of  the  action  (/J.,  §3605);  but  the  scire  facias 
is  brought  in  the  county,  and  returnable  to  the  court  in 
which  the  judgment  that  has  become  dormant  was  ren- 
dered {lb,  §3607),  because  it  is  expressly  declared  not  to  be 
"  an  original  action,  but  a  continuation  of  the  suit  in  which 
the  judgment  was  obtained."  /J.,  §3606.  It  is  apparent  that 
this  is  strictly  true  of  a  scire  facias  to  make  parties,  the 
very  purpose  of  which  is  to  continue  the  suit  in  which  it 
issued  and  to  prevent  it  from  abating  by  the  death  of  any 
or  all  the  parties.  And  these  provisions  are  in  accord  with 
the  principles  of  the  common  law;  they  are  taken  from 
the  decisions  of  our  courts  and  incorjjorated  into  the  Code ; 
none  of  these  adjudications  declare  the  scire  facias  a 
"suit,"  or  "action."  Judge  Lumpkin  delivering  the  opinion 
of  the  court  in  1  Kelly,  293,  quoting  from  Coke,  says  that  the 
scire  facias  is  accounted  in  law  to  be  "  in  the  nature  of  an 
V  70-11 
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action,"  and  bo  Judge  Bleckley,  in  52  Ga.,  93,  describe*  ii 
as  being  in  the  "  nature  of  a  suit,"  and  that,  too,  it  mu-i 
be  remembered,  only  to  a  limited  extent,  to  enable  ihe 
party  to  make  a  proper  def 
case,  would  consist  of  anj 
should  not  become  a  party  1 
L.  Diet.,  verbo  Scire  Facias 
"  A  acire  facias  la  deem 
some  matter  of  record,  aa , 
letters  patent,  on  which  it  1 
them,  or  to  vacate  or  set  tl 
a  judicial  writ,  or  writ  of  e 
nature  of  an  original  action, 
Xa  it,  and  it  is  in  that  reapei 
Bacon's  Ab.,  Sci  Fa.  (A). 
considered  only  as  a  conti 
As  where  interlocutory  judi 
testator  before  his  death,  an 
ney  agreed  that  no  writ  o: 
testator's  death  a  scire  fac 
ment  against  his  executors, 
not  bring  the  writ  of  error; 
ering  the  opinion,  said,  " 
continuation  of  the  old  on 
revive  the  former  judgment 
if  he  had  lived  could  not  h 
consequence  of  the  agreem 
Ex'rs  of  Wright  va.  Nutt,  1 
party  to  the  record,  recogn: 
heir,  executor,  or  administi 
it  be  within  the  year,  shall 
a  scire  faeiaa  to  enable  tin 
Ab.,5c?'./'rt.,0.  (4).  In  Be 
we  find  the  distinction  cli 
action  in  its  legal  sense  ar 
he  says,  "  are  to  be  disting 
such  as  a  writ  of  error,  ac 
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like,  where,  under  the  form  of  proceedings,  the  coii. 
not  the  plaintiff,  appears  to  be  the  actor,"  citing  6  BiK 
R.,  9. 

A  scire  facias  not  being  a  suit  or  action,  it  follows  that 
the  pendency  of  a  former  suit  cannot  be  pleaded  in  abate- 
ment to  it,  and  hence  the  defence  was  properly  disallowed 
by  the  court  below.  This  disposes  of  the  case,  and  ren- 
ders the  consideration  of  the  other  questions  made  by  the 
record  and  insisted  upon  at  the  hearing,  unnecessary. 

Judgment  affirmed. 


Georgia  Ice  Company  vs.  Porter  &  Meakin. 

(Tfalfl  caae  was  brought  forward  from  the  last  term,  under  §4271  (a)  et  teg.  of  the  Code .] 

1.  That  a  notary  public  was  an  employ^  of  a  bank  in  which  a  member 
of  a  firm  desiring  an  attachment  was  also  an  employ^  and  stock- 
holder, did  not  create  such  a  relation  between  the  two  as  made  it 
improper  for  the  notary  to  issue  the  attachment  or  rendered  the 
writ  so  issued  void. 

2.  There  was  no  error  in  charging  the  jury  that  the  North  American 
Ice  Company  was  concluded  by  a  judgment,  regularly  rendered 
npon  an  attachment  sued  out  against  them,  and  leWed  on  their 
property. 

3.  Where  parties  commenced  and  carried  on  business  as  a  corpora- 
tion de  facto  J  and  held  themselves  out  to  the  world  as  such,  and 
in  that  name  and  character  obtained  credit,  they  were  estopped 
from  denying  such  character  and  name,  especially  after  judgment 
had  been  rendered  against  them. 

(a.)  A  perfect  equity  is  subject  to  levy  and  sale,  although  the  naked 

legal  title  may  be  in  a  third  person. 
(6.)  The  conversion  of  a  trading  company  acting  as  a  corporation  de 

facto  into  one  dejurej  will  not  exempt  the  property  held  in  the 

latter  character  from  liability  to  the  obligations  of  the  former. 

February  20,  1883. 

Attachments.  OflScers.  Nullities.  Judgments.  Cor- 
porations. Levy  and  Sale.  Before  Judge  Hillyer.  Ful- 
ton Superior  Court.     April  Term,  1882. 

On  June  23, 1879,  an  attachment  was  sued  out  by  Porter 
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&  Meakin  against  the  Nor 
was  levied  on  certain  real 
and  a  judgment  in  attachn 
tiff  April  1,  1880.  A  clai 
thereunder  by  the  Georgia 

When  the  claim  case 
-counsel  moved  to  quash 
proceedings,  on  the  groun< 
J.  H.  Porter,  on  behalf  of 
N,  P.,  and  the  attachmeni 
support  of  this  motion,  it  Wi 
of  the  Merchant's  Bank, 
that  Woodson  was  a  clerk 
overruled  the  motion. 

Tlie  evidence  on  behali 
as  follow'!* :  The  land  on  i 
and  which  is  now  in  contr 
one  Brown  negotiating  the 
in  the  name  of  one  Cong 
after  the  levy  of  the  attach 
the  property  to  the  Georg 
consideration  being  $1.00. 
■taxation  in  1878  and  1879, 
North  American  Ice  Comp 
for  those  years.  The  go 
which  suit  was  brought,  w€ 
Becker,  who  was  in  charge 
represented  liimself  as  beii 
ican  Ice  Company ;  and  the 
which  formed  the  subject 
was  done  at  the  factory. 
pany  had  a  sign  over  the  d 
office  with  their  name  on  it 
sold  and  charged  goods  in 
been  paid. 

The  evidence  on  behalf 
as  follows ;  One  Beath  hac 
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and  for  the  purpose  of  putting  them  into  practical  opera- 
tion, he  formed  a  partnership  with  Coughlin  and  John  P. 
Jones.  They  were  to  furnish  the  necessary  money,  and 
own  four-fifths  interest  in  the  patents  throughout  the 
United  States.  Ooughlin  furnished  the  money  to  buy  the 
ground  and  erect  this  factory.  The  title  was  taken  in  his 
name,  but  it  was  really  for  the  benefit  of  the  partnership. 
About  a  year  after  this,  when  the  factory  was  nearly  com- 
pleted, a  question  arose  as  to  the  proper  manner  of  hold- 
ing the  patents,  it  being  suggested  that,  if  they  were  held 
by  the  partnership,  any  one  of  the  partners  might  use  them 
for  his  own  private  benefit.  For  the  sole  purpose  of  hold- 
ing these  patents,  the  North  American  Ice  Company  was 
then  incorporated,  and  the  title  to  the  patents  was  con- 
veyed to  it.  In  the  early  part  of  the  year  1879,  the  com- 
pany conveyed  away  its  patents,  and  Beath's  connection 
with  it  ceased.  In  1878,  when  the  bill  sued  on  was  con- 
tracted, Becker  occupied  the  ice  factory,  stating  that  he 
did  so  by  permission  of  John  P.  Jones.  He  was  making 
experiments  in  regard  to  making  ice  on  his  own  account, 
and  the  premises  were  closed  except  while  he  was  there. 
He  employed  his  own  workmen  and  paid  them  hiriiself. 
The  bill  of  Porter  &  M^akin  was  made  while  he  was  there. 
At  the  time  of  the  trial,  Beath  was  the  manager  of  and  a 
stockholder  in  the  Georgia  Ice  Company.  He  swore  that 
no  part  of  the  property  levied  on  ever  belonged  to  the 
North  American  Ice  Company,  and  that  none  of  its  money 
was  used  in  the  purchase  of  the  land  or  the  erection  of  the 
building. 

The  jury  found  the  property  subject.  Claimant  moved 
for  a  new  trial  on  the  following  grounds : 

(1.)  Because  the  court  refused  to  quash  the  attachment 
proceedings. 

(2.)  Because  the  court  erred  in  charging  the  jury  as 
follows :  "  The  general  principle  of  law  is  that  no  person 
is  bound  by  a  judgment,  unless  he  has  had  his  day  in  court. 
If  he  is  served  with  the  process,  he  is  bound.     This  prin- 
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ciple,  however,  applies  whei 
attachment.  If  the  attachmc 
North  American  Ice  Company 
ceedings  had,  and  a  verdict  ai 
case,  this  would  be  conclusii 
North  American  Ice  Compan; 

(3.)  Because  the  court  en 
follows :  "  If  the  North  Am« 
equitable  ownership  of  the 
levy  of  the  attachment  it  w 
Brown  took  the  deed  to  Cougl 
fit  of  the  persons  who  were 
the  purpose  of  carrying  out 
persons  were  associated  toge 
would  be  in  the  defendant,  t 
not  obtained  until  afterwards 
to  find  the  property  subject; 
time  for  other  and  different  pa 
this  being,  in  substance,  the  e 
that  branch  of  the  case. 

(4.)  Because  the  verdict  ( 
law  and  evidence. 

The  motion  was  overruled. 

Cox  &  Hammond,  by  brief, 
B.  F.  Abbott,  for  defendant 
Hall,  Justice. 

1.  The  notary  public  issui 
such  relation  to  either  of  the 
improper  for  him  to  act,  and  ai 
he  was  not  connected  in  bi 
manner  as  to  disqualify  him  f 
taking  the  affidavit  and  bon< 
case  in  which  Porter  and  his 
most  that  can  be  said  is  that 
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co-employ  6s  in  a  bank  in  which  Porter  was  likewise  a  stock- 
holder. None  of  the  cases  cited  for  the  plaintiff  in  error 
have  gone  this  length,  though  they  have  gone  quite  far 
enough.  50  6a,^  425,  435,  is  a  complete  answer  to  the 
position  here  taken. 

2.  Nor  was  there  any  error  in  charging  the  jury  that 
the  North  American  Ice  Company  was  concluded  by  a 
judgment  regularly  rendered  upon  an  attachment  sued 
out  against  them  and  levied  upon  their  property. 

3.  Where  parties  commenced  and  carried  on  business 
as  a  corporation  de/acto^  and  held  themselves  out  to  the 
world  as  such,  and  in  that  name  and  character  obtained 
credit,  though  the  same  persons  afterwards  obtained  a 
charter  under  another  name,  and  thereby  became  a  cor- 
poration dejure^  continuing  all  the  time  to  use  in  the  last 
named  corporation  the  property  on  which  they  carried 
on  business,  and  obtained  credit  under  their  first  name, 
and  when  they  took  titles  to  the  property  in  question  in 
the  name  of  one  of  their  associates  in  the  enterprise,  for 
the  use  of  himself  and  all  the  others  who  paid  the  pur- 
chase money  therefor,  it  was  not  error  to  charge  the  jury 
in  a  claim  case,  "  that  if  the  company  had  the  equitable 
ownership  of  the  property  at  the  time  of  the  levy  of  the 
attachment,  it  would  be  subject ;  that  if  the  deed  was  taken 
for  the  benefit  of  the  persons  who  were  afterwards  incor- 
porated for  the  purpose  of  carrying  out  the  same  objects 
that  these  persons  were  associated  together  for,  the  equita- 
ble title  would  be  in  defendant,  even  though  the  charter 
was  not  obtained  until  afterward,  it  would  be  their  duty 
to  find  the  property  subject,  but  if  he  took  the  deed  at  the 
time  for  other  and  different  parties,  it  would  be  other- 
wise." 

The  verdict  finding  the  property  subject,  under  this 
charge,  which  fairly  submitted  the  issue,  was  sustained  by 
the  evidence  in  the  case,  and  being  so  sustained,  was  not 
only  authorized  but  required  by  well  settled  principles  of 
law.    The  defendants  were  estopped  from  denying  the 
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character  and  name  under  wliich  they  traded  and  obtained 
the  credit,  especially  after  judgment  had  been  rendered 
against  them  covering  the  transaction.  Code,  §§3577, 
3826,  3753.  That  a  perfect  equity  is  subject  to  levy  and 
sale,  although  the  naked  legal  title  may  be  in  a  third  per- 
son, is  so  clear,  that  a  citation  of  authorities  to  sustain  it 
would  be  needless.  The  conversion  of  a  trading  company 
acting  as  a  corporation  defacto^  into  one  dejure^  will  not 
exempt  the  property  held  in  the  latter  character  from 
liability  for  the  obligations  of  the  former.  Morawetz  on 
Corp.,  §143,  and  cases  cited  in  note  there ;  7J.,  134. 
Judgment  affirmed. 


Bkckwith,  trustee,  vs.  McBride  &  Company. 

[Jackson,  Chief  Justice,  being  disqualified,  did  not  preside  In  this  case.] 

1.  By  the  Code,  43377,  trust  estates  are  made  liable  to  suits  in  courts  of 
law  to  collect  and  enforce  the  payment  of  claims  against  them  for 
services  rendered,  or  for  property  or  money  furnished  for  their  use, 
to  the  same  extent  as  they  would  be  rendered  liable  in  courts  of 
equity. 

2.  That  the  trust  property  described  in  the  declaration  consisted  of 
realty,  did  not  make  the  action  such  a  suit  respecting  the  title  to 
land  as  could  only  be  brought  in  the  superior  court. 

3.  Where  certain  members  of  the  vestry  of  a  church,  the  title  to  the 
property  of  which  was  in  a  trustee,  caused  gas  fixtures  to  be 
placed  in  the  church  building,  but  it  was  not  shown  that  the  trustee, 
either  personally  or  through  his  authorized  agents,  ever  ordered 
or  received  the  goods,  or  that  the  congregation  or  parish  did  so,  or 
that  they  were  furnished  for  the  use  of  the  trust  estate,  which  con- 
sisted entirely  of  the  church  lot,  a  verdict  against  the  trustee  was 
not  supported  by  the  evidence. 

(a.)  Nothing  is  decided  as  to  the  ability  of  the  trustee  in  such  a  case 
to  put  a  charge  upon  the  trust  property,  that  question  not  being 
made  by  the  record. 
May  1.  1888. 

Trusts.  Equity.  Jurisdiction.  Actions.  Constitu- 
tional Law.  Religious  Corporations.  Njew  Trial.  Before 
Judge  Clark.     City  Court  of  Atlanta.    June  Term,  1882. 


FEBRUARY  TERM,  1883.  648 

Beckwith,  trustee,  m.  McBrlde  A  ComiMuiy. 


Reported  in  the  decision. 

Harrison  &  Peeples  ;  Beckwith  &  Bradford,  for  plain- 
tifT  in  error. 

Candler  &  Thomson,  for  defendants. 

Hall,  Justice. 

This  was  a  suit  at  law  brought  to  charge  certain  real 
estate  in  the  city  of  Atlanta,  held  by  the  defendant  in  trust 
"  for  the  use  of  the  congregation  and  parish  of  St.  Luke's 
Church,"  with  the  price  of  certain  gas  fixtures  and  other 
articles,  which  the  plaintiffs,  by  their  amended  declaration, 
alleged  "  were  furnished  by  the  authority  of  the  defend- 
ant, and  were  placed  on  the  premises  of  the  trust  estate, 
and  for  its  use,  they  being  necessary  to  said  trust  estate, 
in  that  they  afforded  means  of  furnishing  light,  which  was 
essential  to  the  religious  services,  for  which  the  estate  was 
created." 

These  essential  allegations  were  denied  by  the  defend- 
ant, and  the  cause  being  called  for  trial  upon  the  issues 
thus  formed,  the  defendant,  by  his  counsel,  demurred  to 
the  declaration,  and  for  cause  of  demurrer,  assigned, 

(1.)  Because  the  declaration  sets  forth  an  equitable 
cause  of  action,  of  which  the  superior  court  of  Fulton 
county  has  exclusive  jurisdiction. 

(2.)  Because,  by  this  proceeding,  the  plaintiffs  seek  to 
subject  a  trust  estate  to  the  payment  of  the  claim  sued 
upon,  which  is  an  equitable  remedy  this  court  is  not  au- 
thorized to  administer. 

(3.)  Because  the  plaintiffs  aver  in  their  declaration  that 
the  title  to  a  certain  tract  of  land  therein  described,  is  in 
the  defendant,  which  averment  is  essential  to  the  plaintiff's 
action,  and  involves  the  title  to  the  said  tract  of  land, 
thereby  ousting  the  jurisdiction  of  this  court. 

This  demurrer  was  overruled  by  the  court,  and  the  de- 
fendant filed  his  exceptions  thereto,  pendente  lite.     Upon 
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the  trial  of  the  main  issues,  the  jury  found  a  verdict  for 
the  plaintiffs,  and  a  motion  was  made  for  a  new  trial,  upon 
various  grounds,  none  of  which,  in  the  view  we  take  of  the 
case,  are  material,  except  the  following : 

Because  the  verdict  is  contrary  to  law,  is  decidedly  and 
strongly  against  the  weight  of  evidence,  and  without  eri- 
dence  to  support  it. 

The  motion  was  overruled,  and  a  new  trial  refused,  un- 
less the  plaintiffs  would  write  off  a  portion  of  the  verdict, 
which  they'did.  To  this  judgment,  overruling  said  motion 
and  refusing  a  new  trial,  exception  was  taken,  and  the  case 
was  brought  to  this  court. 

1.  The  demurrer,  which  raised  objections  to  the  jurisdic- 
tion of  a  court  of  law  over  claims  sought  to  be  charged 
upon  trust  property,  was  properly  overruled.  By  the 
Code,  §3377,  trust  estates  are  made  liable  to  suits  in  courts 
of  law  to  "  collect  and  enforce  the  payment  of  claims 
against  them  for  services  rendered  them,  or  for  prop- 
erty or  money  furnished  for  their  use,  to  the  same  ex- 
tent as  they  would  be  rendered  liable  in  courts  of  equity." 
See  cases  cited  under  this  section  in  Code  of  1882. 

2.  Neither  do  we  think  the  objection  to  the  jurisdiction 
of  the  city  court,  upon  the  ground  that  the  suit  involved 
the  title  to  land,  was  maintainable.  This  was  certainly  not 
a  suit  respecting  the  title  to  lands,  in  the  sense  attached  to 
those  words  by  the  constitution  and  laws,  any  more  than 
would  be  any  other  suit  which  might  eventuate  in  fixing  a 
lien  upon  land.  34  Ga,,  53 ;  /J.,  610 ;  37  /*.,  346 ;  Powell 
V8.  Cheshire^  February  term,  1883,  not  yet  reported* ;  Penn 
V8,  Lord  Baltimore,  2  White  &  Tudor's  Leading  Cases  and 
notes,  part  2,  pp.  308  et  seq, 

3.  This  verdict  should  have  been  set  aside,  because  there 
was  no  evidence  to  support  it.  There  was  nothing  in  this 
record  to  show  that  the  trustee,  either  personally  or  through 
his  authorized  agents,  ever  ordered  or  received  these  goods 
in  question,  or  that  the  congregation  or  parish  of  St.  Luke's 
did  so,  or  that  they  were  furnished  for  the  use  of  the  trust 

♦8«ea»i&p.  857. 


J 
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estate,  which  consisted  entirely  of  the  lot  in  question.  It 
is  shown,  however,  that  certain  members  of  the  vestry  of 
St.  Luke's  parish  made  the  purchase  and  had  the  gas  fit- 
tings put  in  the  church  edifice  placed  upon  the  land  held 
in  trust,  and  that  they  supposed  they  had  authority  as  a 
vestry  to  do  so ;  but  these  members  of  the  vestry  did  not 
constitute  that  entire  body.  There  was  no  authority 
shown  from  the  vestry,  as  a  body,  to  make  this  purchase 
and  bind  the  property  held  in  trust  for  the  use  of  the  con- 
gregation and  parish ;  and  even  if  this  had  been  done,  it 
does  not  appear  that  the  vestry  was  the  agent  authorized 
to  act,  either  for  the  trustee  or  congregation  or  parish.  If 
they  had  such  authority,  it  should  have  been  shown.  The 
failure  to  show  it  authorizes  the  presumption  that  it  did 
not  exist.  It  is  a  well  settled  rule  that  what  does  not  ap- 
pear does  not  exist.  So  far  as  authority  from  the  defendant 
was  concerned,  it  is  shown  by  the  plaintiffs'  own  testimony 
that  they  had  "  no  authority  from  the  trustee ;"  that  "  the 
trustee  refused  to  have  anything  to  do  with  them."  Be 
sides,  the  defendant's  evidence  shows  that  the  plaintiffs 
agreed  to  look  to  the  individual  members  of  the  vestry 
with  whom  the  contract  was  made,  for  their  money,  audi 
so  far  as  we  can  see,  this  testimony  is  uncontradicted. 
The  very  object  in  creating  this  trust  was  to  remove  the 
property  from  the  power  and  control  of  the  congregation 
and  parish  and  place  it  elsewhere.  From  its  very  nature, 
this  charitable  provision  must  have  a  trustee  to  look  after 
and  administer  it.  This  is  unlike  an  ordinary  trust ;  it  is 
perpetual,  and  the  estate  conveyed  cannot  exist  without 
it.  Such  a  manager  of  charitable  donations  is  not  and 
cannot,  from  the  very  nature  of  things,  be  a  mere  dry 
trustee,  charged  only  with  the  duty  of  protecting  the  title 
to  the  property. 

These  questions  were  thoroughly  examined  by  this  court, 
and  the  relations  of  the  trustee  and  the  cestuls  que  trusty 
and  their  respective  powers  over  the  property,  accurately 
defined  in  the  case  of  Beckwiih^  trustee^  V8.  The  Rector^ 
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c^<?.,  of  St.  Philips  Churchy  determined  September  term, 
1882,  and  not  yet  published.* 

We  decide  nothing  as  to  the  ability  of  the  trustee,  in 
such  a  case  as  the  present,  to  put  a  charge  upon  the  trust 
property,  because  the  record  does  not  necessarily  make 
the  question ;  or  as  to  the  liability  he  would  incur  by  such 
an  attempt.  If,  however,  there  was  nothing  peculiar  in 
this  class  of  trusts,  and  they  stood  upon  the  footing  of  other 
trusts,  there  is  not  enough  in  this  case  to  subject  them  to 
such  claims  as  that  set  up  by  the  plaintiffs.  It  is  only 
necessary  to  cite  a  few  of  the  many  cases  furnished  by  our 
own  reports,  to  establish  this  position. 

As  to  the  necessity  of  showing  authority  from  the  trustee. 
41  Ga*^  598  ;  and  as  to  the  other  requisites  to  charge  trust 
property,  and  the  extent  to  which  it  may  be  incumbered. 
28  lb,,  225 ;  48  lb.,  365;  53  lb.,  226;  60  lb.,  152.  The 
industry  and  ability  of  plaintiff's  counsel  did  not  enaWe 
him  to  produce  a  single  case  controverting  these  principles. 

It  is  not  necessary  to  consider  a  question,  made  and  in- 
sisted upon  by  the  counsel  for  the  trustee,  before  this  court, 
that  the  subject-matter  of  this  claim,  as  appears  from  the 
record,  is  res  adjudicata ;  indeed,  it  would,  as  we  conceive, 
be  improper  to  do  so.  as  no  such  defence  was  made  or 
passed  upon  by  the  lower  court. 

Judgment  reversed. 


Lewis  vs.  Wall. 


1 .  When  a  party  institutes  a  suit,  it  is  his  duty  to  attend  to  its  progreff, 
and  take  notice  of  any  defence  that  may  be  filed.  It  is  not  incun* 
bent  upon  the  court  to  keep  him  informed  of  the  variouB  steps 
taken  in  its  course,  and  he  is  not  entitled  to  service  of  the  pleas, 
though  a  plea  of  set-off  may  be  filed. 

(a.)  A  set-off  being  pleaded,  the  court  should  not,  of  its  own  motion, 
have  dismissed  the  suit,  or  continued  it  in  order  to  give  the  pUin- 
tiff  notice  of  the  defence. 

2.  Mere  general  statements  in  an  affidavit  of  illegality,  that  the  plead- 
ings were  so  defective  that  no  legal  judgment  could  be  rendered 
will  be  disregarded. 

«69  Qa.,  564. 
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3.  In  order  for  the  allegation  that  a  judgment  was  obtained  by  per- 
jury to  be  available  as  a  ground  of  an  affidavit  of  illegality,  it  should 
appear  that  the  offender  hsLS  been  convicted,  and  that  the  judgment 
coald  not  have  been  t>btained  without  his  evidence. 

4.  It  is  no  ground  for  an  affidavit  of  illegality  that  tk  fi,  fa.  from  a 
joBtice's  court  was  levied  by  a  constable  outside  of  the  district 
where  the  judgment  was  entered,  and  outside  of  the  county  of  de- 
fendant's residence,  when  it  appears  that  the  property  levied  on 
was  found  in  the  bailiwick  of  the  officer  making  the  levy ;  nor  was 
it  necessary  that  thefi.  fa.  should  have  been  backed  by  a  magis- 
trate of  the  county  of  the  defendant's  residence,  to  authorize  the 
levy  made  in  this  case. 

5.  A  town  marshal  may  be  a  bailifT.  There  is  nothing  incompatible 
or  inconsistent  in  the  exercise  of  the  powers  and  duties  of  both 
offices  by  the  same  person. 

April  8, 1893. 

Set-off.  Actions.  Notice.  Justice  Courts.  Illegality. 
Judgments.  Levy  and  Sale.  Constable.  Officers.  Be- 
fore Judge  Stewart.  Henry  Superior  Court  October 
Term,  1881. 

Reported  in  the  decision. 

J.  T.  Spence,  by  Harrison  &  Peeples,  for  plaintiff  in 
error. 

Thomas  W.  Thurman,  for  defendant. 

Hall,  Justice. 

The  affiant  brought  suit  against  the  plaintiff  in  execution, 
in  a  justice's  court  in  Henry  county,  to  which  the  said 
plaintiff  in  this^.^b.  pleaded  a  set-off,  and  had  judgment 
upon  his  plea  for  sixty-three  86-100  dollars.  Upon  this  judg- 
ment, an  execution  issued,  and  was  levied  upon  the  prop- 
erty of  the  defendant  therein.  Upon  the  levy  being  made, 
the  defendant  filed  an  affidavit  of  illegality  thereto,  upon 
the  ground, 

(1.)  That  the  court  rendering  the  judgment  had  no  juris- 
diction of  the  person  of  said  defendant,  who  was  the  plain- 
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tiff  in  the  suit  to  which  set-off  was  pleaded,  because  he 
was  not,  at  the  time  of  rendering  the  judgment,  a  resident 
of  the  county  and  district  wherein  the  suit  was  brought, 
but  of  another  district  and  county. 

(2.)  Because  he  was  not  present  at  the  trial,  had  no  no- 
tice of  the  plea,  and  had  not  been  served  with  the  same; 
and  that,  when  he  did  not  appear,  the  justice  should  have 
dismissed  the  suit  for  his  failure  to  appear  and  prosecute 
it ;  and  failing  to  dismiss  it  for  these  reasons,  the  court  should 
have  deferred  or  continued  the  case,  and  given  him  notice 
of  the  pending  defence. 

(3. )  Because  the  pleadings  were  so  defective  that  no  legal 
judgment  could  have  been  had  or  rendered  thereon. 

(4.)  Because  the  judgment  on  which  the  Ji.fa.  issued 
had  been  obtained  by  the  peijury  of  the  plaintiff  therein; 
that  he  had  been  indicted  for  the  offence  in  Henry  superior 
court,  where  (he  indictment  was  then  pending  and  undis- 
posed of. 

(5.)  Because  the  Ji.  fa,  was  levied  by  the  constable  of 
another  district  than  that  in  which  the  judgment  was  ob- 
tained, when  there  was,  at  the  time  of  the  levy,  a  constable  in 
said  first  named  militia  district,  i,  e.,  the  district  in  which  the 
court  rendering  the  judgment  was  held ;  that  the  defend- 
ant was,  at  the  time  of  the  levy,  a  resident  of  Fayette 
county,  and  the  Ji,  fa.  should  have  been  levied  by  an  offi- 
cer of  that  county ;  and  that  it  should  have  been  backed 
by  a  magistrate  of  the  county  of  defendant's  residence. 

(6.)  Because  the  constable  making  the  levy  was  not  a 
lawful  officer,  forasmuch  as  he  was,  at  that  time,  marshal 
of  the  town  of  Hampton,  and  that  the  two  offices  are  in- 
consistent. 

This  case  coining  on  to  be  heard  upon  an  appeal  to  the 
superior  court  of  Henry  county,  the  affidavit  of  illegahty 
was,  upon  motion,  dismissed,  and  this  ruling  is  assigned 
for  error  here. 

1.  When  a  party  institutes  a  suit,  it  is  his  duty  to  attend 
to  its  progress,  and  take  notice  of  any  defence  that  maybe 
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filed.  It  is  not  incumbent  upon  the  court  to  keep  him  in- 
formed of  the  various  steps  taken  in  its  course,  and  he  is 
not  entitled  to  service  of  the  pleas.  A  set-off  being  pleaded, 
the  court  should  not,  of  its  own  motion,  have  dismissed  the 
suit,  or  continued  it  in  order  to  give  the  plaintiff  notice  of 
the  defence ;  the  plaintiff  himself  could  not  dismiss  his  ac- 
tion so  as  to  interfere  with  the  plea,  unless  by  leave  of  the 
court,  on  sufficient  cause  shown,  and  on  terms  prescribed 
by  the  court.     Code,  §2709. 

2.  The  a£5davit  of  illegality  does  not  specify,  nor  does 
the  record  show,  wherein  the  pleadings  were  so  defective 
that  no  legal  judgment  could  be  rendered  in  favor  of  the 
party  pleading  the  set-off.  That  general  statements  of  this 
character  should  be  disregarded  by  the  court,  is  too  well 
settled  by  repeated  decisions  to  require  further  comment. 

3.  There  was  nothing  in  the  ground  alleging  that  the 
judgment  was  obtained  by  perjury,  and  that  the  perjurer 
had  been  indicted.  To  make  this  ground  available,  there 
should  have  been  a  conviction  of  the  offender,  and  it  sliould 
appear  that  the  judgment  could  not  have  been  obtained 
without  his  evidence.  Code,  §3591 :  25  6a.,  671 ;  30  /J., 
300. 

4.  There  is  nothing  in  the  ground  that  the  levy  was 
made  by  a  constable  outside  of  the  district  that  rendered 
the  judgment,  and  outside  of  the  county  of  the  defendant's 
residence,  when  it  was  apparent  that  the  property  levied 
upon  was  found  in  the  bailiwick  of  the  oflSoer  making  the 
levy ;  nor  was  it  necessary  that  the  Ji.  fa.  should  have 
been  backed  by  a  magistrate  of  the  county  of  the  defend- 
ant's residence,  to  authorize  the  levy  made  in  this  case. 
Code,  §4167. 

5.  A  town  marshal  may  be  a  bailiff.  There  is  nothing 
incompatible  or  inconsistent  in  the  same  person  exercising 
the  powers  and  duties  of  both  oflSces.  Constables  are 
prohibited  from  being  sheriffs  or  sheriffs'  deputies ;  nor 
can  they  be  clerks  of  superior  courts ;  nor  can  those  officers 
be  constables.    Code,  §470. 

Judgment  affirmed. 
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Richards  vs.  Jbrni 

Under  the  constitution  of  1868,  i 
be  finoll;  set  apart  ae  an  exen 
been  invested.  An  exemption 
prior  to  1877, 

(a.)  Tiierefore,  where  money  had 
nishment,  based  on  a  debt  crea 
it,  and,  by  equitable  plea,  etab 
consisting  of  himself  and  wife ; 
in  a  horse  to  be  held  by  him  . 
him  under  the  law ;  that  the 
Applied  for  his  exemption,  an 
investment,  and  prayed  that 
moulded  as  to  secure  to  him  tl 
equitable  plea  was  properly  st: 
April  n,  iota. 

Garniehment.  Homes  tea 
Greene  Superior  Court.     Se 

Reported  in  the  decision. 

John  C.  Reed  ;  L.  E.  Blec 

H.  T.  &  H.G.Lewis;  W 
fendants. 

Hall,  Justice. 

The  defendants  in  error  w 
plaintilT  in  error,  and  caused 
one  of  his  debtors,  who  aasn 
one  hundred  dollars  belongii 
since  said  amount  came  to  h 
by  the  said  plaintiff  that  the 
exemption  to  his  family  und 
state. 

This  sum  was  impounded 
in  error  filed  an  equitable  < 
forth  that  he  was  the  head  ( 
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self  and  wife  ;  that  he  desired  to  invest  the  amount  im- 
pounded in  a  horse,  to  be  held  as  a  part  of  the  exemption 
allowed  him  under  the  law ;  that  the  fund  was  impounded 
at  the  time  he  applied  for  his  exemption,  and  for  that 
reason  he  was  prevented  from  "  making  the  investment ;" 
that  the  same  is  needed  for  the  support  of  his  family. 
He  prayed  that  the  court  of  law  would  do  what  it  would 
be  incumbent  upon  a  court  of  equity  to  do  under  the  cir- 
cumstances, and  that  he  should  have  a  verdict  and  judg- 
ment so  moulded  as  to  secure  to  him  the  making  of  the 
investment  asked. 

To  this  claim  a  demurrer  was  filed  by  the  plaintiffs  in 
the  judgment,  and  the  demurrer  being  sustained  and  the 
claim  dismissed,  judgment  was  awarded  them  against  the 
garnishee.    This  ruling  of  the  court  below  is  excepted  to, 
and  upon  this  exception  the  judgment  of  this  court  is  in- 
voked.    It  appears  from  the  record  that  the  debt  upon 
which  this  garnishment  issued  was  contracted  on  the  5th 
of  December,  1872.     We  must  infer  from  what  appears 
that   the   exemption   was   sought  under  the   homestead 
allowed  by  the  constitution  of  1868,  and  the  laws  enacted 
in  pursuance  of  the  same ;  this  being  the  case  the  question 
is  not  an  open  one  here.     Johnson  vs.  Dobbs^  69  Oa.^  605, 
determines  it  against  the  claim  of  the  plaintiff  in  error. 

Judgment  affirmed. 


Landis  vs.  The  State  of  Georgia. 

[Thla  caae  vm  brought  fornrard  from  the  last  term,  under  g4271(a)  rf «!g.  ol  the  Coa.e.3 

Ordinarily  the  defendant  in  a  criminal  case  is  entitled  to  have  tlie 
entire  case  left  to  the  jurv,  upon  the  evidence  introduced  by  »>^" 
sides,  and  if,  upon  a  consideration  of  all  the  evidence,  «;;^7  "^^^^ 
sonahle  douht  be  not  removed,  he  should  be  acqmtted.    if  **^^ 
fendant  submits  proof  insufficient  to  establish  anaUht,  ^^^\^l 
still  the  proof  submitted  mav  be  considered  by  the  J^^y  |^      ^ 
nection  with  the  other  evidence,  in  deciding  whether  a  reasorx.O>i^. 

V  7(M2 


Luidlg  n. 

doubt  as  to  the  guilt  of  the 
fore,  error  locharge  that,  i 
a  conviction,  irresrwctive  i 
fendant  Bought  to  set  up 
defence  ehoulrl  be  so  etrong 
a  reaHonable  doubt  of  the 
PebTuirr  to,  leS3. 

Criminal  Law,  Alii 
Court  of  Atlanta.     Marc 

Landis  was  tried  in  th« 
cusation  charging  him  wit 
of  his  defence  rested  upo 
moved  for  a  new  trial,  wh 
For  the  other  facts,  see  tl 

JoiiN  D.  Cunningham  ; 
tiff  in  error. 

W,  D.  Ellis,  solicitor 

Hall,  Justice. 

The  only  assignment  o 
we  deem  it  necessary  tc 
judge's  charge  on  the  e 
case  upon  the  subject  of 

The  able  and  experie 
charged  the  jury  that,  ' 
the  alibi,  convinced  their  i 
of  the  commission  of  th 
tion,  and  of  the  identity 
who  committed  it,  and  if 
that  the  defendant  was  gt 
in  charge,  and  would  so  fi 
of  the  alibi,  then  that  ev 
convince  their  minds,  be 
truth  of  the  aliln ;  that, 
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the  evidence  of  thnt  fact  should  have  the  same  de^ee  of 
certainty  as  is  required  to  convict  on  the  part  of  the  state ; 
it  should,  on  such  a  defence,  outweigh  the  evidence  of  the 
state,  and  show  that  the  commission  of  the  offence  by  the 
defendant  at  the  time  it  was  alleged  to  have  been  com- 
mitted, if  committed  at  all,  was  an  impossibility." 

The  jury  was  recalled,  at  the  request  of  defendant's 
counsel,  as  they  were  leaving  the  court-room,  and  in  re- 
sponse to  a  question  propounded  by  them  to  the  court,  if 
it  was  intended  that  the  jury  were  to  understand,  "that 
the  facts  going  to  establish  the  alibi  relied  upon  by  the 
defendant  must  be  proved  beyond  a  reasonable  doubt,  be- 
fore it  could  be  available  as  a  defence."  The  judge,  ad- 
dressing himself  to  the  jury,  replied:  "Yes,  the  facts  to 
sustain  the  alibi  must  be  proved  beyond  a  reasonable 
doubt,"  that  is  to  say,  "  with  the  same  degree  of  certainty 
that  the  state  is  required  to  make  out  its  case." 

It  is  due  to  our  learned  brother,  who  delivered  this 
charge,  that  the  reasons  which  led  him  to  the  conclusion 
he  reached  should  be  set  forth  in  his  own  language.  He 
says,  in  a  note  at  the  -close  of  the  writ  of  error,  that  he 
'  was  surprised  to  learn,  from  his  own  investigation  and  that 
of  counsel  on  both  sides,  how  little  law  there  is  in  the 
books,  especially  the  old  books,  on  the  subject  of  alibi. 
Hence,  he  came  to  the  conclusion  that  the  rule  should 
vary  according  to  the  evidence  on  both  sides,  and  that 
which  was  laid  down  should  be  the  one  that  ought  to  pre- 
vail in  this  case,  which  presented  a  good  opportunity  to 
obtain  from  the  Supreme  Court  a  definite  ruling  as  to  the 
effect  of  an  alibi  when,  but  for  it,  the  jury  would  have  to 
believe  defendant  guilty  beyond  a  reasonable  doubt,  and 
in  some  cases  beyond  any  doubt ;  that  an  alibi  is  the  com- 
mon resort  of  defendants  in  desperate  cases,  is  the  most 
usual  mode  of  manufactured  defences,  and  therefore,  in 
his  judgment,  public  justice,  in  cases  where  the  defend- 
ant's guilt,  but  for  the  aZiJi,  is  certain,  requires  a  stringent 
rule ;  for,  if  injustice  should  be  done  by  a  jury  to  the  de- 
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fendant,  he  would  generally  be  safe  in  the  hands  of  the 
court,  on  a  motion  for  a  new  trial,  and  guilty  men  should 
not  be  allowed  to  escape  in  the  mere  smoke  of  an  aliht. 
even  though  it  is  a  dense  emoke,  it  is  smoke  at  last,  hov- 
ever  dense.' 

Whether  these  considerations  would  be  entitled  to 
weifrht.  if  addressed  to  the  iaw-mshing  power,  we  do 
not  propose  to  detennine;  for  what  suthority  has  this 
or  any  other  court  to  make  law !  It  is  our  province  to 
interpret  the  law.  '■'^  Judex  eat  custoa,  non  conditot ,  juris: 
judicia  exercere  potuit,facere  leges  non  potest"  is  the  terse, 
brief  and  comprehensive  summary  of  the  civil  law,  ae  to 
the  powers  and  prerogatives  of  a  judge  incorporated  in  our 
law.  and  fortified  by  that  provision  of  the  state  constitution 
whicli  keeps  separate  the  departments  of  the  govennneni, 
andinhibits  either  one  of  them  from  doing  acts  or  eiercis- 
ing  powers  pertaining  to  either  of  the  others,  unless  ei- 
preKsly  authorized  so  to  do.  When,  therefore,  a  jadge 
goes  beyond  this,  he  transi^enda  the  limits  to  which  be  i: 
I'onfined,  and  usurps 

Rules  are  uniform 
and  tliictuate  with  ev 
the  ever  shifting  cii 
they  lose  their  certai 
rules.  In  trials  for 
construed  as  against  ■ 
erty  of  the  citizen, 
cent  until  liis  guilt  it 
cient  testimony,  WI 
sonuble  certainty  is  a 
tigations,  and  in  civil 
is  deemed  sufficient 
in  criminal  cases,  a  gi 
is  held  necessary  to 
§3749.  The  doubt  w 
benefit  of  the  accuse< 
this  doubt  upon  guill 
tlie  juiy,  and  should  i 
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are  instructed  that  they  are  not  at  libertv  to  use  ^""^^^^^^^ 
introdueed  to  establish  an  allhu  unless  it  i«  ^  f  "l e;  t\^«^ 
as  to  exclude  this  doubt  of  the  fact  set  up  io  ^ef^"  ,«staitv 
the  defendant,  in  order  to  make  it  available,  t««'  ^^^  .^  ^. 
It  by  the    same  amount  of  testimony  that  the  *^'     ^^^^  ^ 
TZ     ^  «how  in  order  to  fix  guilt:  and   that  ^t  tn 
w  ^  same  conclusive  nature  and  tendency-  ^^  ^f  this 

W  e  have  met  with  some  dicta  to  the  effect        'action. 
aefence  turns  out  to  be  untrue,  it  amounts  to  »  «     ^^^y  in 
WJlls   Cir.   Ev.,92;  citing  what  fell  from  J"^*'%i^.V?U^*; 
Kex   z'*.  KiJlan,  20  St.  Tr.,  1085.     "But,"    says       ^^^^^  of 
It  must  not  be  overlooked,  that  such  is  tt»®        iniioce"*^^' 
numan    nature,  there  have  been  cases  wh^^e    ^^^^^^  ^.^to- 
under  the  alarm  of  menacing  appearances,  haf  '"     ^pose  o1 
«^vtted  itself  by  the  simulation  of  facts,  for  t'^.  ^«  the  de 
evadmg  the  force  of  apparent  suspicion.       ^^  ^ro«ud  tVM 
^euceof  an  aJ^W  fails,  it  is   generally  on  tli^  ^Aeredto' 
(  ^'*°®^^®8  are  disbelieved,  and  the  story  cori  ^       .  ^  ^j^^. 
a  fabrication  ;  and  from  the  facility  with  wh»*^    -->icion, ' 
labnoated,  it  is  commonly  entertained  with   ^^\Z^s  the  ' 
sometimes,  perhaps,  unjustly  so."     And  he  *^*  --,i  lae  t( 
.    f®*  ^*-  Robinson,  which,  with  other  cases,  ^^    ^      ^^\ 
>n  his  book,  on  pages   113,  114,  115,  which  ^^*I      3^   ^\ 
™  mistaken  identity,  and   left  it  really  doul><^^^^^    ,3, 
ne  parties  accused  were  the  perpetrators  of 
^Pon  these  questions  of  identity  and  the  pre-s 
accused  at  the  scene  of  the  crime,  there  was  sc 
tradictoiy  evidence,  that    Baron  Bollard,  who 
'new,  and  who,  it  seems,  had  experience  as  » 
'^fficeras  well  as  a  Judge,  said :  "  These  contradx- 
"ne  tremble  at  the  consequences  of  relying  on 
^^^»  nature,   unsupported    by   other  proof,"     s 
""afkwas  well    warranted  by  the  case  he  gav 
iUhebar,"  he    said,     '-  he    had  prosecuted  a 
«'"W-stea]ing,  tracing  her  by  eleven  witnesses , 
^»8  and  other  articles    at  various  places  in  La>i 
''^t  «to  a  coach  at  :Bishop3gate,  whose  eviden 
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tradicted  by  a  host  of  other  witnesses,  and  she  was  ac- 
quitted ;  and  that  he  afterwards  prosecuted  the  very  woman 
who  really  stole  the  child,  and  traced  her  by  thirteen  wit- 
nesses." There  is  scarcely  a  ease,  where  this  defence  is 
relied  upon,  in  which  a  question  of  identity  is  not  in- 
volved, 

"  It  must  be  admitted,"  says  Sir  Michael  Foster  in  his 
Grown  Law.  368,  "  that  mere  alibi  evidence  lieth  under  a 
great  and  general  prejudice,  and  ought  to  be  heard  with 
uncommon  caution ;  but  if  it  appeareth  to  be  founded  in 
truth,  it  is  the  best  negative  evidence  that  can  he  offered ; 
it  is  really  positive  evid 
necessarily  implieth  a 
the  only  evidence  that 

After  treating  of  the 
evidence,  Mr,  Wills,  Oi 
sion  that,  "  as  inculpat 
exculpatory  facts  must ; 
and  that  they  may  be 
such  cases  of  conflicting 
jury,  with  the  assistancf 
the  force  of  each  severa 
to  act  upon  what  appe 
of  the  case ;  and  if  thei 
of  evidence  to  establish 
safe  and  just  course,  i 
verdict  of  guilt,  where 
to  justify  them  in  eo 
moral  certainty  is  una 

In  Briceland  va.  The 
of  Pennsylvania  caret 
Penn.  St.  R.  469),  an 
that  portion  of  the  <: 
alibi,  but  without  juf 
on  ■  proof  of  an  alibi 
the  oifence  is  shown  t 
preclude  the    possibili 
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the  place  of  the  murder.     Although  the  prisoner  makes 
no  admission  of  guilt  by  setting  up   an  alibi^  yet  clear- 
ly   the   value   of  the   defence  consists  in   showing  that 
he  was  absent  from  the  place  where  the  deed  was  done, 
at    the  very   time   the   evidence   of  the    commonwealth 
tends  to  tix  its  commission  upon  him ;  for  if  it  be  possible 
that  he  could  have  been  at  both  places,  the  proof  of  the 
alibi  is  valueless.     The  court  treated  the  evidence  of  the 
prisoner's  being  in  bed  at  Truax's  as  an  alibi  defence, 
which  in  truth  it  was  ;  and  in  this  view,  the  portion  of  the 
charge  complained  of  was  correct.     It  is  argued  now  that, 
though  the  prisoner's  evidence  of  an  alibi  was  not  conclu- 
sive as  to  time,  yet  it  tended  to  raise  a  doubt  of  his  pres- 
ence at  the  house  of  John  Allingham.     But  the  court  said 
nothing  to  the  contrary ;  and  when  charging  on  the  alibi 
as  a  defence,  said  expressly  that  the  prisoner's  failure  to 
prove  it  did  not  relieve  the  commonwealth  from  the  duty 
of  proving  that  he  was  the  perpetrator  of  the  crime.   At  the 
close  of  the  charge,  when  speaking  of  the  doubt  which 
should  avail  the  prisoner,  the  judge  said :    '  The  prisoner's 
guilt  must  be  made  out  by  evidence  sufficiently  conclu- 
sive to  exclude  any  reasonable  supposition  of  innocence. 
Upon  the  whole  case  and  every  material  part  of  it  you  are 
to  give  him  the  benefit  of  any  reasonable  doubt  arising 
out  of  the  evidence.'     And  again,  '  allowing  the  prisoner 
the  benefit  of  the  presumption  of  innocence  and  of  every 
rational  doubt,  you  will  give  the  evidence  your  calm,  de- 
liberate, and  solemn  consideration.'     These  were  nearly 
the  closing  words  of  the  charge,  leaving  the  last  and  most 
vivid  impression  upon  the  minds  of  the  jurors.     The  excel  - 
lent  judge  who  presided  at  the  trial  did  the  prisoner  full 
justice." 

"In  an  indictment  for  crime,  the  defendant,  ordinarily, 
is  entitled  to  have  the  whole  case  left  to  the  jury,  upon  the 
evidence  on  both  sides,  and  if,  upon  a  consideration  of  all 
such  evidence,  every  reasonable  doubt  be  not  remo>red, 
the  jury  should  acquit.    Therefore,  in  a  case  of  larceny,  an 
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inatruction  to  the  jury  that  the  burden  of  proof  to  show 
the  giitlt  of  the  prisoner  ie  upon  the  state ;  but  when  tht 
state  has  made  out  a  prima  facie  case,  and  the  i»isoner 
attempts  to  set  up  an  alibi,  the  burden  of  proof  is  shifted, 
and  if  the  defence  fail  to  establish  the  alibi  to  the  satisfac- 
tion of  the  jury,  they  must  find  the  prisoner  guilty,  is 


Exceptions  to  this  general  rule  exist  as  to  malice  in  ciu«^ 
of  homicide,  and  also  generally  where  the  defendant  relies 
upon  some  distinct  ground  of  defence  not  necessarily  cod- 
uected  with  the  transaction  on  which  the  iadictment  is 
founded,  e.  g.,  insanity,  etc.     64  N.  C.  R,  66.     In  Ten- 
nessee, the  law  has  been  laid  down  in  substantially  llie 
same  terms ;  there,  where  the  charge  was  "  that  the  proof 
necessary  to  establish  the  alibi  must  be  as  certain  as  that 
by  which  the  state  would  have  to  establish  tlie  guilt  of  the 
accused,"  this  was  held  to  be  erroneous,  because  its  effect 
was  to  exclude  the  prisoner  from  the  benefit  of  any  rea- 
sonable doubt  as  to  his  ^uilt,  arisine  from  tbe  croof  touch- 
ing the  alibi,  in  connect 
and  further,  that  the  pi 
alibi  beyond  a  reasonab 
in  Mississippi,  where  U 
was  an  alibi,  it  was  hel 
of  the  alibi  was  sufficti 
the  minds  of  the  jury,  t 
tab     And  in  this  case,i 
there  was  such  a  thing  t 
inal  charge  which  would 
the  burden  of  proof  fro 
seems  if  there  be,  the  i 
when  he  has  raised  in  tl 
doubt  as  to  such  atfiri 

These  cases  might  be 
to  those  already  cited,  t 
vert  successfully,  the 
under  review  :  12  Ind.,  6 
543;  5 /A.,  132. 
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"  Evidence   of  an  alihi^^^  says  the  supreme  court  of 
Illinois   (39  111.  R,   467),  "whether  sufficient  to  ren- 
der  the  gnilt  of  the  defendant  impossible  or  only  improba- 
ble, is  proper  for  the  jury,  and  he  is  entitled  to  any  reasona- 
ble doubt  they  may  entertain  upon  this  point ;  and  if  he  at- 
tempts to  prove  an  alibi^  and  fails  to  do  so,  it  should  have 
no  greater  weight  to  convince  them  of  his  guilt  than  a  fail- 
ure to  prove  any  other  important  item  of  defence,  and 
should  not,  generally  speaking,  operate  to  his  prejudice/' 
This,  it  strikes  us,  is  a  correct  exposition  of  the  law  upon 
the  subject,  and  accords  with  what  was  said,  well  and 
forcibly,  by  Bleckley,  J,,  in  delivering  the  opinion  of  the 
court  in  Johnson  vs.   The  State^  59  Oa.^  142, 143 :    "  It 
could  not  have  been  the  purpose  of  the  court  to  say  that 
the  facts  from  which  the  impossibility  of  presence  was  to 
be  inferred  must  be  proved  with  any  higher  degree  of 
certainty  than  is  required  to  establish  other  like  facts  in 
a  court  of  justice."     And  again :  "  What  degree  of  mental 
conviction  should  be  deemed  adequate  to  give  the  facts  a 
lodgment  in  the  minds  of  the  jury,  is  not  treated  of  in  the 
part  of  the  charge  we  are  considering.    Doubtless  that 
subject  was  properly  dealt  with  in  the  general  charge,  un- 
der the  head  of  reasonable  doubt,  or  some  other,  which  has 
not  been  brought  up  in  the  record."     /ft.,  144.    And  also 
with  what  was  more  directly  said  by  Speer.  J.,  in  the  case 
of  Ware  vs.  The  State^  67  Oa.^  349 :  "We  do  not  mean  to  say, 
if  the  alibi  is  failed  to  be  established  with  the  certainty  the 
law  requires,  that  the  proof  submitted  on  this  point  may 
not  be  considered  by  the  jury  in  connection  with  the  other 
evidence,  so  as  to  raise  reasonable  doubts  as  to  the  guilt  of 
the  accused.    And  as  there  is  no  complaint  that  the  court 
did  not  instruct  the  jury  as  to  the  law  of  reasonable  doubiM, 
we  must  presume  this  was  done;  and  if  so,  then  tin*  di* 
fendant  had  the  full  benefit  of  the  law,  and  we  find  m  i*m^r 
that  entitles  him  to  a  new  trial  on  this  ground  of  <*rn;r." 
These  two  cases,  ex  ahundanti  cautela^  carefully  y^^ur^ 
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against  an  inference  which  the  court  foresaw  might  be 
eiToneonsly  drawn  from  rulings  as  to  what  points  the  evi- 
dence should  cover  in  making  out  a  complete  defence, 
where  an  alibi  was  pleaded.  While  it  is  true  that  the 
cases  did  not  necessarily  make  the  question  now  under 
consideration,  and  these  statements  may  be  regarded  iu 
obiter  dicta,  still,  they  state  the  law,  as  we  think,  correctly. 
and  as  we  now  decide,  when  the  point  is  distinctly  pre- 
sented, and  our  views  are  earnestly  invoked. 

Because  a  principle,  just  and  proper  in  itself,  and  which 
has  been  deemed  essential  to  the  preservation  of  the 
rights  and  liberties  of  the  citizen  may  be  liable  to 
abuse,  and  by  its  perversion  and  misapplication,  and 
the  facility  with  which  evidence  may  be  fabricated 
in  its  support,  may  enable  guilty  parties  to  escape 
merited  punishment,  under  the  dense  smoke  raised,  we 
see  no  reason  either  for  ignoring  it,  or  making  it  more 
stringent  in  its  application,  than  precedent  or  authority 
warrants.  There  is  no  sound  policy  in  making  decisions 
contrary  to  law,  or  beyond  its  scope.  The  law  should  never 
be  strained  to  accomplish  an  object,  however  desirable  it 
may  be  in  particular  instances.  Such  a  precedent  cnald 
only  eventuate  in  wrong.  Every  man  is  entitled  to  his 
rights  under  the  law.  Such 
This  principle,  remarks  a  vi 
steadfast  in  every  man's  b 
Rnd  an  asylum  in  the  sanct 

As  there  must  be  another 
from  expressing  an  opinion 
motion  for  a  new  trial,  anr 
that  which  we  have  consid< 

Judgment  reversed. 
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McFerrax,  Shallcross  &  CoMPAXY  ei  ah  vs.  Davis,  re- 
ceiver, €i  al. 

1.  A  debtor  may  prefer  one  creditor  to  another  by  any  legal  means, 
and  the  right  is  unqnalified,  except  that  be  shall  not  reserve  the 
Borplus  for  Ms  own  benefit  or  that  of  any  other  favored  creditor,  to 
the  exclusion  of  other  creditors. 

2.  A  general  assignment  for  the  benefit  of  creditors,  bonafiiU  made 
by  the  debtor  and  assented  to  by  the  assignee,  will  be  deemed  a 
valid  conveyance  founde<l  upon  a  valuable  consideration,  and  good 
against  creditors  proceeding  adversely  to  it,  at  least  unless  all  the 
creditors  for  whose  benefit  it  is  made  repudiate  it ;  and  where  the 
creditors  are  not  required  to  be  parties  to  the  instrument,  tliey 
may  take  the  benefit  of  the  trust  by  notice  to  the  trustee  witliin  the 
time  named,  if  any,  and  if  none,  then  within  a  reasonable  time 
and  before  a  distribution  of  the  property. 

3.  The  trusts  arising  under  general  assignments  for  the  benefit  of 
creditors  are  i)eculiarly  objects  of  equity  jurisdiction.  When, 
therefore,  the  assignee  resigned,  and  it  became  necessary  for  the 
benefit  of  those  interested  that  there  should  be  some  one  to  carry 
out  the  trust,  the  appointment  of  a  receiver,  as  successor  to  the 
assignee,  was  proper. 

4.  The  resignation  of  the  assignee  was  not  a  revocation  of  the  deed 
of  assignment.  The  title  having  passed  into  him,  the  trust  should 
not  be  allowed  to  fail  for  the  want  of  a  trustee. 

(a.)  After  the  title  passed  out  of  the  debtors,  judgments  against  them 

fixed  no  lien  on  the  property.  . 

(b.)  It  is  not  held  that  the  judgment  creditors  may  not,  by   leave  ol 

the  court,  attack  the  deed  or  assert  a  claim  to  the  fund,  if  they  can 

show  a  legal  claim  to  any  part  thereof. 

March  80.  1883. 

Debtor  and  Creditor.  Equity.  Assignments.  Before 
Henry  Morgan,  Esq.,  Judge  pro  hac  vice.  Doug:Uerty 
Superior  Court.     October  Term,  18S2. 

Reported  in  the  decision. 

D.  A.  Vason;  Richard  Hobbs;  John  C.  Reed,  for  plaiii- 
tiffs  in  error. 
D.  H.  Pope;  Q.  J.  Wright,  for  defendants. 
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Crawford,  Justice. 

On  the  22(1  day  of  December,  1880,  Welch  &  Bacon,  be- 
ing unable  to  meet  their  indebtedness,  by  deed  of  assign- 
ment bargained,  sold,  conveyed  and  assigned  to  Nelson 
Tift,  as  assignee,  his  successors  and  assigns,  all  their  real 
and  personal  property,  assets,  choses  in  action,  rights  and 
credits,  and  every  article  or  thing  of  value  owned  by  them, 
of  whatever  kind  and  wherever  found,  in  full  title  and 
estate.  He  was  to  have  and  to  hold  the  same  with  all  the 
rights,  members  and  appurtenances  thereunto  appertain- 
ing, unto  him  as  assignee,  and  his  successors  and  assigns 
in  fee  simple;  in  trust,  nevertheless,  that  he,  the  said 
assignee,  should  convert  the  said  assets  into  money,  and 
after  paying  the  expenses  of  administering  the  same,  then 
to  pay  the  debts  of  the  said  firm  of  Welch  &  Bacon  as  by 
the  said  deed  directed.  On  the  day  of  the  execution  of 
the  said  deed,  Nelson  Tift,  the  assignee,  accepted  the  as- 
signment and  trust  created,  and  agreed  to  execute  the 
same  according  to  its  terms. 

Welch  &  Bacon,  on  the  17th  day  of  January,  1881,  filed 
their  bill  in  chancery,  setting  forth  that  they  had  made 
the  deed  of  assignment  to  the  said  Tift;  that  he  had  ac- 
cepted and  possessed  himself  of  the  assets  as  therein  pro- 
vided ;  that  the  creditors  of  the  said  firm  were  scattered 
and  numerous,  and  if  each  one  should  be  permitted  to  go 
into  court  with  separate  suits  to  try  his  rights,  a  large 
amount  of  the  assets  would  be  spent  in  expensive  litiga- 
tion ;  that  there  were  many  matters  of  account  and  settle- 
ment, involving  a  variety  of  conflicting  claims,  as  well  as 
many  other  reasons,  which  are  also  alleged,  why  the  trust 
funds  and  assets  in  the  hands  of  the  said  Tift  should  be 
placed  in  the  hands  of  a  receiver  appointed  by  the  court, 
who  should  execute  the  deed  of  assignment  ae<K)rding  to 
its  terms.  To  this  bill  was  annexed  also  a  petition  from 
the  said  assignee,  showing  why  he  should  be  permitted  to 
resign  the  trust  and  turn  over  the  assets  to  a  successor. 
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Upon  this  biU  service  was  acknowledged  by  the  aTtome>'s 
at  law  for  Tarions  creditors,  as  al>o  an  earnest  request  tor 
the  appointment  of  John  A.  Davis  as  receiver. 

The  chancellor  granted  the  prayer  of  the  bill  and  ap- 
pointed the  said  Davis  receiver,  who  accepted  the  same« 
took  possession  of  the  assets,  and  was  proceeding,  under 
the  order  and  direction  of  the  courts  to  execute  the  trust  as 
provided  by  the  deed  of  assignment,  when  the  plaintifTs  in 
error  filed  their  petition,  which  is  set  out  in  full  in  the 
record,  and  which  brings  the  case  to  this  court. 

They  set  out  that  they  are  judgment  creditors  of  the 
said  Welch  &  Bacon,  having  obtained  the  same  in  the  5th 
circuit  court  of  the  Cnited  States  for  the  southern  district 
of  Georgia  on  the  Ist  day  of  May,  1882;  that  the  real  and 
personal  property  of  the  said  Welch  &  Bacon  is  in  the  hands 
of  John  A.  Davis,  as  the  receiver  of  the  court,  having  been 
placed  there  by  an  order  of  the  court  of  equity  in  a  cause 
pending  in  the  said  court,  at  the  instance  of  the  said  firm, 
for  the  purpose  of  being  administered  under  the  deed  of 
assignment  made  by  said  firm  to  Nelson  Tift  as  assignee ; 
that  the  same  was  so  ordered  under  ex  parte  proceedings  by 
the  chancellor;  that  the  said  Tift  resigned  the  appointment 
made  and  acepted  by  him,  before  the  creditors  were  parties 
or  accepted  the  terms  of  the  assignment ;  that  the  said 
creditors,  at  a  meeting  held  by  them,  refused  to  ratify  what 
had  been  done,  and  requested  the  said  Tift  to  resign  his  trust, 
and  that  the  estate  be  placed  in  the  hands  of  Welch  & 
Bacon  for  the  purpose  of  winding  up  the  same,  and  that 
the  preferred  creditors  do  join  in  this  request,  and  agree 
in  writing  that  the  deed  of  assignment  be  amended. 

The  petitioners  further  state  that,  if  the  said  creditors 
had  assented  in  writing  to  the  deed  of  assignment,  it  might 
have  created  a  subsisting  trust  in  their  favor,  but  not  having 
done  so  during  the  time  that  the  said  Tift  was  the  assignee 
under  the  said  deed,  that  when  he  resigned  the  powers 
and  trust  therein  created,  it  was  no  longer  a  trust ;  that  the 
resignation  was  a  revocation,  and  reinvested  the  title   in 
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Welch  &  Bacon  to  all  the  assets  and  property  thus  con- 
veyed ;  they  deny,  the  power  of  the  chancellor  to  appoint 
a  trustee  for  the  said  Welch  &  Bacon,  under  the  facts  set 
forth,  and  insist  that  the  same  is  void  for  want  of  proper 
parties.  Wherefore  they  claim  that  the  right  and  title  to  all 
the  said  assettt  and  property  in  the  bands  of  the  said  Davis, 
as  receiver,  is  in  the  said  Welch  &  Bacon,  and  as  such,  i;- 
subject  to  the  lien  of  their  jadgments.  They  pray  the 
court  to  grant  them  the  right  to  file  their  respective  claims 
against  the  said  fund  and  property  in  the  hands  of  the  re- 
ceiver^ with  the  right  to  insist  upon  the  payment  of  their 
claims  according  to  their  legal  priorities  as  fixed  by  the 
datej>f  their  judgments,  but  especially  decline  to  come  in 
and  claim  under  the  terms  of  the  assignment,  because  they 
insist  that  it  is  null  and  void.  They  further  pray  tb&t 
Welch  &  Bacon  and  the  said  receiver  be  made  parties  to 
their  petition,  and  show  cause  why  their  claims  should  not 
be  paid,  or  that  leave  be  granted  them  to  proceed  by  levy 
on  the  real  estate  of  said  firm,  or  by  process  of  garnish- 
ment against  the  debtors  of  said  firm,  for  the  amount  nec- 
essary to  pay  their  said  judgments. 

The  record  does  not  show  that  the  preferred  creditors, 
although  requested  so  to  do,  ever  agreed  in  writing  or 
otherwise  that  the  deed  of  assignment  be  annulled. 

Upon  the  hearing  of  this  petition  by  the  chancellor,  the 
same  was  refused,  and  that  refusal  is  assigned  as  error. 

That  a  debtor  may  prefer  onn  *irpdit/ir  t^  annthpr.  in  sne- 

cifically  authorized  bj 
do  by  any  legal  mean^ 
that  he  shall  not  res< 
or  that  of  any  other 
other  creditors.  The 
either  of  the  above  q 
conditional  deed  in  fe 
feet  and  complete  co 
assignee,  in  trust  for  tl 
forth.     When,  therefc 
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the  assignment  made  to  him,  the  title  to  the  said  property 
therein  conveyed  vested  in  him  for  the  benefit  of  the  cred- 
itors who  might  accept  under  the  deed,  and  which  accept- 
ance may  be  manifested  by  acting  upon  it,  or  receiving 
benefits  under  its  provisions. 

It  will  be  noticed  that  there  is  no  provision  contained 
in  the  deed  that  it  is  to  take  effect  when  the  creditors  shall 
accept  its  terms.  A  general  assignment,  bona  fide  made 
by  the  debtor  and  assented  to  by  the  assignee,  will  be 
deemed  a  valid  conveyance,  founded  upon  a  valuable  con- 
sideration, and  good  against  creditors  proceeding  adversely 
to  it ;  at  least,  unless  all  the  creditors  for  whose  benefit  it 
is  made  repudiate  it.  And  where  the  creditors  are  not 
required  to  be  parties  to  the  instrument,  they  may  take 
the  benefit  of  the  trust  by  notice  to  the  trustee  within  the 
time  named,  if  any ;  and  if  none,  then  within  a  reasonable 
time  and  before  a  distribution  of  the  property.  2  Story's 
Eq.  Jur.,  §1036  a. 

In  this  case,  it  is  shown  by  the  record  that  the  creditors 
have  come  in,  and  that  they  have  received  dividends  un- 
der the  assignment.     The  title,  however,   being  in  the 
assignee  for  the  benefit  of  the  creditors  as  aforesaid,  and 
they,  as  well  as  the  assignors,  being  deeply  interested  in 
the  proper  application  of  the  assets,  the  right  to  seek  the 
aid  of  the  chancellor  by  proper  equitable  proceedings  to 
protect  them,  is  clear.    The  trusts  arising  under  general 
assignments  for  the  benefit  of  creditors,  are,  in  a  peculiar 
sense,  the  objects  of  equity  jurisdiction.     2  Story's  Eq. 
Jur.,  §1037.     This,  then,  being  so,  the  appointment  of  a 
receiver,  whose  duty  it  was,  as  successor  to  the  assignee, 
to  carry  out  the  trust  created,  was  but  the  exercise  of  a 
proper  chancery  power  under  the  bill  of  the  assignees. 

By  §274  of  the  Code,  it  is  provided  that  when  any  fund 
or  property  may  be  in  litigation,  and  the  rights  of  either 
of  the  parties  cannot  be  otherwise  fully  protected,  or  when 
there  may  be  a  fund  or  property  having  no  one  to  manage 
it,  a  receiver  may  be  appointed  to  take  charge  of  the  same. 
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And  §3941  also  provides  that  a  court  of  equity  may  ap- 
point a  receiver  to  take  possession  of  and  hold,  subject  to 
the  direction  of  the  court,  any  assets  charged  with  the  pay- 
ment of  debts,  when  there  is  manifest  danger  of  loss  or 
destruction,  or  material  injury  to  those  interested.  And 
the  assignee  having  resigned,  a  case  arose  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  assets,  and  made 
it  the  duty  of  the  chancellor,  upon  a  proper  application 
therefor,  to  make  such  appointment.  There  was  no  error^ 
therefore,  under  the  facts  of  this  case,  in  the  chancellor's 
appointment  of  a  receiver  to  take  possession  of  the  assets 
and  protect  them  for  the  benefit  of  the  beneficiaries  under 
the  deed  of  assignment. 

But  it  is  insisted  by  the  plaintiffs  in  error  that  the  resdg- 
nation  of  the  assignee  was  a  revocation  of  the  deed.  We 
cannot  so  hold.  Even  if  there  had  been  no  provision  for 
the  appointment  of  successors  and  assigns  in  the  deed  itself, 
a  court  of  equity  would  never  allow  a  trust  to  fail  for  the 
want  of  a  trustee.     Code,  §3195. 

The  title  to  this  property,  as  we  have  seen,  was  in  the 
assignee,  and  could  only  be  passed  from  him  in  some  way 
recognized  by  the  law.  That  the  resignation,  by  opera- 
tion of  law,  was  a  conveyance  back  of  the  title  to  Welch 
&  Bacon,  or  that  its  legal  effect  worked  such  a  result,  we 
cannot  admit.  The  date  of  the  deed  then  fixes  the  time 
when  all  legal  title  passed  out  of  Welch  &  Bacon,  and  the 
judgments  of  the  plaintiffs  in  error  could  fasten  no  lien  on 
any  property  the  title  to  which  had  passed  out  of  them. 

To  grant  the  prayer  of  the  petitioners,  and  hold  that 
their  claims  should  be  first  paid,  would  be  to  hold  that  the 
deed  was  without  legal  force  or  effect  upon  the  ground  set 
forth,  and  that  the  title  reverted  to  Welch  &  Bacon,  and 
was  subject  to  the  lien  of  their  judgments.  And  to  grant 
leave  to  them  to  levy  upon  the  real  estate,  or  garnish  the 
debtors  of  the  said  firm,  would  be  to  surrender  the  juris- 
diction over  property  legally  acquired  and  being  admin- 
istered under  the  order  and  direction  of  the  court,  and 
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allow  it  to  be  taken  into  the  jurisdiction  of  the  fifth  circuit 
court  of  the  United  States,  another  and. distinct  tribunal^ 
and  there  have  it  administered.  This  of  necessity  would 
follow,  because  the  levy,  when  made,  could  only  be  made 
by  the  marshal  of  the  said  court.,  and  garnishments,  if  taken, 
could  only  be  had  upon  the  judgments  rendered  in  the 
same  court..  We  hold,  therefore,  that  the  court  committed 
no  error  in  refusing  to  grant  the  prayer  of  the  petitioners. 

Whilst  we  so  hold,  we  are  not  to  be  understood  as  hold- 
ing that  these  petitioners  have  not  a  perfect  right  to  come^ 
in  and  attack  this  deed  of  assignment  for  fraud,  or  any 
other  good  and  valid  reason.  Or,  having  obtained  judg- 
ments against  Welch  &  Bacon,  to  attack  it,  if  it  had  been 
still  in  the  assignee's  hands ;  but  the  fund  having  gone 
into  the  receiver's  hands,  they  have  the  right  to  come  be- 
fore the  court  on  leave,  and  attack  it  there,  or  to  come  in 
and  share  in  the  distribution  of  the  fund,  if  they  can  show 
that  they  are  legally  entitled  to  any  part  thereof.  There 
being  no  error  in  the  judgment  of  the  court,  it  must  be 
affirmed. 

Judgment  affirmed. 


Edwards  et  ah  vs.  Worley. 

[rbi§  case  was  argued  at  the  last  term,  and  the  decision  reserved  J 

1.  A  will,  after  leaving  certain  specific  legacies  and  providing  that 
testator's  debts  should  be  paid  before  distribution,  contained  the 
following  items :  "Item  1.  *  *  *  My  will  is  that,  at  the  same  time  the 
above  distribution  is  made,  that  my  daughter,  Sarah  A.  £.  Ed- 
wards, have  a  negro  woman  loaned  to  her  during  her  life,  and  then 
to  the  children  of  her  body ;  said  negro  and  what  may  subsequent- 
ly fall  to  her  in  settlement  with  her  mother,  or  final  settlement  at 
her  mother's  death,  all  to  go  into  the  hands  of  John  Kich,  trustee 
for  Sarah  A.  £.  Edwards. 

"  Item  3.  My  will  and  desire  is  that  my  beloved  wife,  Sarah  Rich, 
have  the  whole  of  the  balance  of  my  estate,  both  real  and  personal, 
during  her  natural  life  or  widowhood,  and  at  her  death  I  give  and 
bequeath  the  whole  estate  to  my  five  children,  to  them  and  their 

V  70-43 
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hetre  forever,  except  Sarah  A.  E.  Edwards  in  truat  as  abore  de- 
:  scribed;  but  if  my  wifenhould  marry,  my  willia  tbat  ODheiiater- 
marriage  that  my  property  be  equally  divided  between  my  wife 
and  five  children,  to  them  and  their  heirs  forever,  except  S*ah  A. 
E.  Edwards,  as  before  excepted. 
'"Item  6.  My  williethatmyeoD,  John  Rich,  take chargeof  all tbeprop- 
erty  falling  to  Sarah  A.  E.  Edwarda,  and  manage  the  same  for  the 
-benefit  of  her  and  her  children;  and  if  he  should  die  before  she 
does,  or  before  aaettlement  with  the  children,  that  in  tbatcaMtbe 
court  of  ordinary  appoint  a  saccessor  to  settle  the  same  " : 

Held,  that  the  property  devised  by  the  third  item  of  such  will,  so  ftr 
aa  it  concerned  the  testator's  daughter,  did  not  pass  for  her  use  for 
life  with  remainder  to  her  children,  but  she  and  her  children  oc- 
cupied the  position  of  tenants  in  common  aa  to  one  share  of  the 
property  to  be  divided  at  the  death  of  testator's  wife.  Buch  share 
rwns  to  be  held  in  trust,  and  the  children  were  entitled  to  a  setde 
ment  when  in  law,  by  reason  of  being  of  full  age,  they  could  de- 
mand it. 

2.  Under  the  facts  of  this  case,  if  the  original  sale  of  realty  pawing 
under  the  third  item  of  testator's  will  was  illegal,  a  prescriptive 
title  in  favor  of  the  present  holder  has  nevertheless  ripened,  uida 
verdict  (or  the  defendant  wa§  demanded  by  the  evidence.  Tbere- 
fore,  even  though  sume  errors  may  have  been  committed  *t  the 
trial,  the  verdict  will  not  be  disturbed. 

Februuj'  18.  ISS3. 

Wills.     Estates.     Title.     Prescription.      Verdict.    Be- 
fore Judge  Pottle.    Elbert  Superior  Court:.    March  Term. 

1882. 

Report;ed  in  the  d 

M.  R.  Stansell; 
plaintiffs  in  error. 

W.  M.  &  M.  P.  Ri 

Crawford,  Justice. 

1.  The  plaintiffs  t 
against  the  defendi 
acres  of  land.  Tl 
case  arise  upon  the 


FEBRUARY  TERM,  1883.  669 


Edwards  et  ai.  vs.  Worley. 


from  which  it  is  claimed  that  the  title  of  the  plaintiffs 
springs.    The  material  parts  of  which  will  are  as  follows : 

*'  Item  1.  *  ♦  ♦  My  will  is  that,  at  the  same  time  the  above  distri- 
bation  is  made,  that  my  daughter,  Sarah  A.  E.  Edwards,  have  a  ne- 
gro woman  loaned  to  her  during  her  life,  and  then  to  the  children  of 
her  body ;  said  negro  and  what  may  subsequently  fall  to  her  in  set- 
tlement with  her  mother,  or  final  settlement  at  her  mother's  death, 
all  to  go  into  the  hands  of  John  Rich,  as  trustee  for  Sarah  A.  E.  Ed- 
wards. 

"  Item  3.  My  will  and  desire  is  that  my  beloved  wife,  Sarah  Rich, 
have  the  whole  of  the  balance  of  my  estate,  both  real  and  personal, 
during  her  natural  life  or  widowhood ;  and  at  her  death,  I  give  and 
bequeath  the  whole  of  my  estate  to  my  five  children,  to  them  and  their 
heirs  forever,  except  Sarah  A.  E.  Edwards  in  trust  as  above  de- 
scribed ;  but  if  my  wife  should  marry,  my  will  is  that  on  her  inter- 
marriage, that  my  property  be  equally  divided  between  my  wife  and 
children,  to  them  and  their  heirs  forever,  except  Sarah  A.  E.  Ed- 
wards as  before  excepted. 

"  Item  6.  My  will  is  that  my  son,  John  Rich,  take  charge  of  all  the 
property  falling  to  Sarah  A.  E.  Edwards,  and  manage  the  same  for  the 
benefit  of  her  and  her  children ;  and  if  he  should  die  before  she  does, 
or  before  a  settlement  with  the  children,  that  in  that  case  the  court 
of  ordinary  appoint  a  successor  to  settle  the  same.'' 

The  land  in  controversy  was  that  which,  under  the  will, 
constituted  the  balance  of  the  estate  referred  to  in  the 
third  item  thereof,  and  given  to  Mrs.  Sarah  Rich,  the  wife 
of  the  testator,  for  life  or  widowhood,  and  then  to  the  sons 
absolutely,  and  to  Sarah  A.  E.  Edwards  in  trust,  as  above 
therein  described.  The  record  shows  that  in  1845,  two 
years  after  the  probate  of  the  will,  Sarah  Rich  and  David 
A.  Rich,  executors  of  William  Rich,  executed  to  U.  O. ' 
Tate,  a  warranty  deed  to  four  hundred  acres  of  the  land 
belonging  to  the  estate  of  the  said  William  Rich,  at  and 
for  the  sum  of  twelve  hundred  dollars.  An  agreement  is 
also  shown  by  which  James,  William,  and  David  A.  Rich, 
the  sons  of  the  testator,  and  Sarah  A.  E.  Edwards,  the 
daughter,  consented  that  the  executors  might  sell  all  the 
land  and  enough  of  the  negroes  to  pay  the  debts  of  the 
testator.  This  agreement  bears  date  July  25, 1845.  On 
the  21st  of  August,  1845,  in  consideration  of  $2,100,  James, 
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Williain,  David  and  Sarah  Rich,  and  Sarah  A.  E.  Edward*. 
as  legatees  under  the  will  of  William  Rich,  Sr.,  conveyed 
to  the  said  Tate  seven  hundred  acres  more  of  the  land  of 
the  estate.  In  November,  1845,  William  Rich.  Jr.,  in  con 
fiideration  of  |1,200,  relinquished  and  conveyed  to  said 
Tate  all  his  interest  in  the  estate  of  Iiis  father,  William 
Rich,  deceased. 

On  December  31,  1847,  in  consideration  of  |500.  David 
A.  Rich,  executor  of  William  Rich,  conveyed  to  said  Tate 
two  hundred  acres  more  of  the  said  land.     John  F.  Ed- 
wards, trustee  for  Sarah  A.  E.  Edwards,  on  May  the  8th, 
1848,  in  consideration  of  $600,  relinquished  to  said  Tale 
all  interest  in  the  property  held  jointly  by  him  as  trustee 
with  the  said  Tate,  and  which  appears  to  cover  all  the  land 
of  the  said  William  Rich,  deceased- 
There  was  much  testi 
need  not  be  further  state 
which  must  govern  the  c 
The  pleas  of  defendar 
prescription,  and  statute 
plea,  setting  up  good  fa 
of  the  deceased  with  tl 
land. 

The  jury  returned  a  v« 
plaintiffs  moved  for  a  ne 
controlling  one  of  which 
William  Rich,  by  the  coi 
held,  and  instructed  the  , 
was  that  Mrs.  Edwards, 
the  plaintiffs,  took  as  ten 
after  the  death  of  her  mo 
in  the  property,  with  ren 
The  testator,  by  the  fii 
mistakable  language,  givi 
a  life  estate  in  the  negn 
with  remainder  over  to  1 
she  was  to  receive  from 
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death  of  the  mother,  and  which  is  now  in  controversy, 
there  are  no  words  creating  a  life  estate  in  her,  or  remain- 
der over  to  the  children.  Had  he  said,  "  and  what  may 
subsequently  fall  to  her  in  settlement  with  her  mother,  or 
in  final  settlement  at  her  mother's  death,  all  to  go  to  her 
in  like  manner,^'  or  used  any  words  having  such  import, 
then  there  would  have  been  no  question  as  to  the  creation 
of  the  life  estate  in  her,  with  remainder  over.  But  after 
creating  the  life  estate  clearly  and  unmistakably  as  to  the 
negro  woman,  he  simply  provides  that  the  balance  which 
might  fall  to  her  should  go  into  the  hands  of  John  Rich, 
as  her  trustee,  without  even  the  usual  words  excluding  the 
marital  rights  of  the  husband,  or  extending  the  benefits  of 
the  trust,  in  this  item,  to  any  one  else  than  his  said  daughter. 

By  the  third  item  of  the  will,  he  directs  a  division  of 
this  particular  property  between  his  sons  absolutely,  and 
in  trust  as  above  described.  This  is  but  a  repetition  of 
the  language  used  in  the  first  item  of  the  will  touching  this 
same  property,  and  which  he  directs,  at  the  mother's  death, 
to  go  into  the  hands  of  John  Rich,  as  trustee  for  Sarah  A. 
E.  Edwards.  There  are  no  words  creating  a  life  estate 
with  remainder  over  in  this  item  as  to  this  property,  and 
the  mere  use  of  words  for  the  enforcement  of  a  trust  will 
not  create  such  estates. 

The  sixth  item  of  this  will  directs  that  the  trustee  man- 
age the  property  falling  to  Sarah  A.  E.  Edwards,  and 
manage  the  same  for  her  benefit  and  that  of  her  children. 
It  was  made  his  duty  also  to  settle  with  the  children,  and 
if  he  died  before  the  mother  or  before  a  settlement,  the 
ordinary  was  to  appoint  a  successor  to  settle  with  them. 
Can  this  duty,  put  upon  the  trustee,  change  the  character 
of  the  estate,  and  create  a  life  estate  and  remainder  over, 
where  none  is  made  by  the  will  ?  The  property  now  in 
dispute  is  the  very  property  referred  to  as  falling  to  Mrs. 
Edwards  from  her  mother,  at  the  time  of  her  death,  in  final 
settlement,  and  which  was  to  have  gone  into  the  hands  of 
the  trustee,  and  to  have  been  managed  by  him  for  the 
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benefit  of  herself  and  her  children.  The  benefits  to  be 
enjoyed  from  the  management  of  this  property  were  im- 
mediate and  in  common,  whilst  the  settlement  with  them 
was  to  take  place  whenever  in  law  they  were  authorized 
to  demand,  by  reason  of  their  being  of  full  age,  such  set- 
tlement. 

The  very  words  used  would  seem  to  indicate  the  possi- 
bility of  a  settlement  before  the  death  of  Mrs.  Edwards  ; 
they  are,  that  if  he  should  die  before  she  does,  or  before  a 
settlement  with  the  children,  then,  etc.,  thus  making  the 
settlement  with  the  children  before  his  own  death  the 
matter  to  be  attended  to,  and  that  not  to  be  necessarily 
dependent  upon  the  mother's  death.  But  whether  this  be 
80  or  not,  the  failure  of  the  testator  to  use  words  creating 
a  remainder  as  to  the  land  and  other  property  falling  in 
this  division  to  his  daughter,  and  confining  these  words 
only  to  the  negro  woman  loaned  to  his  daughter  for  life, 
does  not  authorize  us  by  doubtful  constructions  to  create 
such  an  estate. 

The  only  estate  which  these  children  can  take  in  this 
property,  under  the  will  of  their  grandfather,  would  be  as 
tenants  in  common  with  their  mother.  See  3  Kelly,  201 ; 
29  Oa.,  403,  494 ;  35  Id.,  4 ;  43  Id.,  327 ;  49  Id.,  410 ;  55 
Id.,  505 ;  62  Id,  253. 

Construing,  then,  as  we  do,  that  Mrs.  Edwards  and  her 
children  were  tenants  in  common  in  the  property  which 
was  to  have  been  divided  at  the  death  of  Mrs.  Sarah  Rich, 
and  that  they  were  entitled  to  have  the  same  as  they  sev- 
erally arrived  at  age  according  to  their  respective  interests 
therein,  then  it  necessarily  follows  that  there  was  no  error 
in  the  judge's  charge  on  this  branch  of  the  case. 

2.  This  ruling  controls  the  case,  and  settles  the  rights  of 
all  the  parties  thereto,  when  taken  in  connection  with  the 
facts  as  they  appear  by  the  record. 

Mrs.  Sarah  Rich  died  in  1847,  at  which  time  her  life 
tenancy  in  the  property  left  her  by  her  husband  termi- 
nated, and  whatsoever  of  interest,  right,  or  title  there  was 
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in  said  property  belonging  to  Mrs.  Edwards  was  recover- 
able. Her  husband,  who  had  been  appointed  her  trustee, 
died  in  1850,  leaving  her  a  feme  sole.  She  lived  until 
1872,  twenty-two  years  thereafter,  without  any  suit  to  re- 
cover the  property.  John  F.  Edwards,  one  of  the  plain - 
tiflFs  in  this  suit,  had  been  of  full  age  over  twelve  years 
when  the  suit  was  instituted.  Sarah  Colquitt,  another  of 
the  plaintiffs,  had  been  of  full  age  fourteen  years,  and  had 
been  ^uijurisy  under  the  act  of  1866,  twelve  years  before 
the  commencement  of  the  action.  Mary  Skinner,  whose 
minor  children,  also,  are  suitors  as  the  representatives  of 
their  deceased  mother,  had  been  of  full  age  over  twelve 
years  at  the  time  of  her  death,  and  had  brought  no  suit. 

Thus  it  appears  that  these  parties,  being  under  no  disa- 
bilities, slept  over  their  rights  after  they  had  accrued  from 
twelve  to  fourteen  years,  and  until  whatever  right  of  ac- 
tion they  may  have  had  was  lost  by  reason  of  the  prescrip- 
tive title  acquired  by  those  who  held  and  occupied  ad- 
versely, even  if  such  had  not  been  lost  long  before.  For 
it  will  be  remembered  that  this  land  had  been  sold  for  a 
valuable  consideration,  and  without  any  proof  of  actual 
notice  to  the  first  purchaser  for  more  than  thirty  years, 
and  this  with  the  knowledge  and  consent,  and  receipt  of 
payment  by  the  trustee,  as  well  as  of  those  representing 
•  the  estate  of  William  Rich.  And  even  conceding  that 
that  sale  was  illegal,  the  defendant  and  those  holding  sub- 
sequently thereto  under  the  first  purchaser,  had  them- 
selves been  in  bona  fide  possession  for  about  twenty  years 
before  any  one  sought  to  contest  their  title. 

We  hold,  therefore,  that  even  though  some  errors  may 
have  been  committed  at  the  trial,  yet,  as  the  evidence, 
under  the  law,  demands  the  verdict,  we  will  not  disturb  it. 

Judgment  affirmed. 
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[This  cose  was  brought  forward  from  the  last  term,  under  64271(a)  et  9eq.  of  the  Code.] 

1.  The  object  of  section  3938  of  the  Code  in  limiting  the  service  of  a 
juror  to  four  weeks  in  any  one  year  is  two-fold :  first,  to  equalize 
the  burden  of  jury  duty;  and  second,  to  avoid  the  evil  of  ''profes- 
sional jurors  ;**  and  it  should  be  strictly  and  energetically  enforced 
for  those  purposes. 

(a.)  Although  a  juror  may  have  served  four  weeks  during  a  term  of 
court  which  began  in  December,  yet  he  would  not  thereby  be  dis- 
qualified from  another  week  of  service  in  the  succeeding  year,  al- 
though at  the  same  term,  which  continued  into  the  new  year. 
The  prohibition  is  against  service  for  more  than  four  weeks  in  a 
year,  which  means  a  calendar  year. 

2.  On  the  trial  of  an  action  for  damages  by  an  employ 6  of  a  railroad 
against  the  company,  based  upon  the  insecure  fastening  of  a  stove 
in  one  of  its  cars,  resulting  in  damage  to  the  plaintiff,  it  was  not 
error  against  the  defendant  to  charge  that  it  was  not  liable  unless 
it  ''knew  or  should  have  had  reason  to  know,"  that  the  stove  was 
in  an  unsafe  condition. 

(a.)  The  duty  rested  on  the  company  to  properly  select  and  superin- 
tend its  operatives,  its  machinery,  appliances  and  appointments  of 
every  sort  used  in  its  business.  It  was  a  guarantor  that  all  reason- 
able and  proper  care  had  been  and  should  be  exercised  in  the  per- 
formance of  those  duties,  and  its  liabilities  should  be  limited  to  a 
failure  to  meet  its  obligations  in  this  respect. 

3.  If  it  was  the  duty  of  a  flagman  to  make  fires  in  the  stove  on  one  of 
the  cars  of  a  railroad  company,  which  he  did ;  and  if  there  was  a 
defect  in  the  manner  in  which  the  stove  was  fastened,  such  as  to 
make  it  unsafe  to  build  a  fire  therein  on  account  of  the  dangers 
incident  to  railroad  travelling ;  and  this  was  such  an  open  and 
patent  defect  as  he  could  have  easily  seen,  but  on  account  of  his 
own  negligence  he  carelessly  overlooked  it  and  failed  to  report  it 
that  it  might  be  remedied,  then  he  was  guilty  of  contributing,  by 
his  own  negligence  and  carelessness,  to  the  injury  which  he  re- 
ceived, and  was  therefore  not  entitled  to  recover. 

4.  A  flagman  on  a  railroad  whose  place  was  in  the  rear  car  when  in 
motion,  but  who  had  duties  which,  on  occasion,  might  call  him  to 
other  parts  of  the  train,  having  brought  suit  against  tlie  railroad 
company  for  an  injury  received  while  he  was  in  another  portion  of 
the  train,  resulting  from  the  overturning  of  a  stove  in  the  car  where 
he  was,  it  was  necessary  for  him  to  show  aflirmatively  that,  at  the 
time  he  was  hurt,  his  duty  required  him  to  be  at  the  place  where 
the  injury  occurred. 

(a. )  Tliat,  by  reason  of  the  shock  or  the  lapse  of  time,  the  plaintifiT  has 
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lost  the  memory  which  would  enable  him  to  establish  this  fact,  is 
liis  misfortune,  but  does  not  vary  the  law. 
February  27,  1883. 

Railroads.  Damages.  Negligence.  Master  and  Ser- 
vant. Before  Judge  Clark.  City  Court  of  Atlanta.  De- 
cember Term,  1881. 

Reported  in  the  decision. 

Henry  Hilller  ;  L.  J.  Winn,  for  plaintiff  in  error. 

Hopkins  &  Glenn,  for  defendant. 

Crawford,  Justice. 

Samuel  C.  Ray,  the  defendant  in  error,  was  employed  as 
a  flagman  by  the  Atlanta  and  Charlotte  Air  Line  Railroad 
Company,  to  run  on  its  passenger  train  from  Atlanta, 
Georgia,  to  Charlotte,  North  Carolina,  and  back.  Whilst 
so  employed  and  engaged  in  it,s  service,  near  Gaffney  City, 
South  Carolina,  the  train  ran  off,  and  the  car  in  which  he 
was  riding  was  thrown  down  an  embankment,  and  the 
stove,  which  had  fire  in  it,  turned  over  upon  him,  and  he 
was  severely  injured. 

He  brought  this  suit  to  recover  damages  from  the  com- 
pany, because  of  its  negligence  and  carelessness  in  not 
having  its  stove  in  said  car  so  securely  fastened  as  to  have 
prevented  the  injury  which  he  received.  He  further 
alleged  negligence  in  the  company,  in  that  it  had  a  sched- 
ule for  the  train  which  was  too  fast  for  safety  in  the  un- 
safe condition  of  its  track,  and  that  it  was  also  otherwise 
negligent.  The  case,  however,  was  tried  upon  the  first 
ground  only,  and,  saving  a  preliminary  question,  it  is  from 
that  alone  the  exceptions  spring  which  bring  it  up  to  this 
court. 

1.  The  preliminary  question  arose  in  the  selection  of 
the  jury  to  try  the  case.  The  defendant  challenged  one 
A.  W.  Hoffman,  as  being  an  incompetent  juror,  upon  the 
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ground  that  he  had  already  served  four  weeks  at  that  term 
of  the  court,  and  was  therefore  disqualified  under  section 
3938  of  the  Code,  which  declares  that  no  person  shall  be 
allowed  to  serve  as  a  traverse  juror  longer  than  that  lime 
in  any  one  year. 

The  record  shows  that  the  juror  was  in  the  fifth  week  of 
hia  service  at  that  term,  which  began  in  the  month  of  De- 
cember of  the  preceding  year,  and  had  then  reached  into 
the  month  of  January  of  the  succeeding  year.    The  judge 
refused  to  sustain  the  challenge,  and  allowed  the  juror  to 
serve.     The  law  is  that  no  person  shall  be  compelled  to 
serve  as  a  grand  or  petit  juror  more  than  four  weeks  in 
any  one  year.    Nor  shall  he  be  allowed  to  serve  as  a  petit 
juror  in  the  superior  courts,  or  as  a  tales  juror  in  any  crim- 
inal case,  or  on  any  jury  in  other  courts,  more  than  four 
weeks  in  any  one  year.    The  legislature,  in  passing  this 
law,  intended  to  lighten  and  equalize  the  burden  of  joiy  duty 
upon  the  citizens,  in  the  first  place,  and  therefore  gniDted 
this  exemption,  after  t^"=  *"""  "^■^""v.Qn-a.^fti.^  ..^^.i/wtv. 
quired.  In  the  next  pi 
sought  such  service,  a 
"professional  jurors," 
upon  the  courts,  had  a 
portant  cases  to  be  tri 
and  prejudices  were  n 
ness  and  duties  in  the 
declaring  that  they  sh 
than  (he  time  provide 

It  is  true  that  this  i: 
liberally,  so  that  the 
pressed,  and  the  reme( 
in  the  first  week  of  hi 
challenged,  and,  as  si 
whenever  the  word  y 
be  construed  to  mean 
allowing  the  juror  to  ( 
aw  should  be  atrictl' 
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jud^os  in  not  allowing  persons  thus  disqualified  to  serve. 
Whilst  there  are  many  men  of  good  character  and  honest 
purpose  who  have  availed  themselves  of  the  benefits  de- 
rived from  this  service,  yet  it  may  be  that  all  are  not  actu- 
ated \>y  the  best  of  motives.  But,  whether  so  or  not,  the 
\2LN<r  sa.y8  that  they  shall  not  be  allowed  thus  to  serve,  and 
this  should  be  suflScient  for  the  courts. 

^.   The  case  went  to  trial  upon  the  merits,  and,  under  the 
evidence  and  instructions  of  the  court,  the  jury  found  for 
the  plaintiff  the  sum  of  $6,500  for  his  damages.     Tlie  de- 
fendant made  a  motion  for  a  new  trial,  l)ecause  of  the 
errors  committed  by  the  court  in  the  charge  given,  and  in 
the  refusal  to  charge  certain  written  requests  asked  for  by 
his  counsel. 

Out  of  the  many  questions  brought  up  by  the  record, 
there  are  but  two  which  go  to  the  vitals  of  the  case  and 
necessary  to  be  considered  here.     The  judge  below  nar- 
rowed the  issues  to  be  tried  by  the  jury  to  the  question  of 
negligence  in  the  defendant,  in  not  having  the  stove  so  se- 
curely fastened  as  to  provide  against  such  accidents  as 
were  incident  to  railroad  traveling ;  and  to  the  negligence 
of  the  plaintiff  in  being  away  from  his  post  of  duty  at  the 
Ume  he  was  injured. 

The  great  error  alleged  to  have  been  committed  by  the 
i^^dge  in  his  charge,  was  in  instructing  the  jury  that  '^the 
company  is  bound  to  furnish  safe  machinery,  equipments, 
appointments  and  everything  of  that  sort  necessary  for  the 
running  of  trains ;  and,  therefore,  I  charge  you  that,  in  regard 
to  the  allegations  of  plaintiff  as  to  this  stove  not  being  se- 
curely fastened,  the  placing  of  that  stove  there  originally 
was  the  act  of  the  company,  and  not  the  act  of  its  servants, 
and  hence,  if  you  believe  from  the  evidence  that  that  stove, 
when  it  was  originally  put  there,  was  not  reasonably  safe 
and  secure  to  provide  against  accidents  that  were  usual 
and  known  to  be  incident  to  transportation  by  the  train, 
f'      that  the  company  would  be  liable  for  it,  provided  the  com- 
pany knew,  or  should  have  had  reason  to  know,  of  the  condi- 
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tion  of  the  stove ;  and  it  is  a  question  for  you  to  say  wheth- 
er that  stove  originally  was  put  there  insecurely,  for  such 
purpose,  and  if  it  remained  so  up  to  the  time  of  this  acci- 
dent, you  have  a  right  to  hold  the  company  responsible 
for  whatever  damage  may  have  occurred  from  that  stove." 
Under  our  view  of  the  law,  we  are  of  opinion  that  the  judge 
did  not  err  against  the  defendant  in  charging  the  jury  that 
it  was  not  liable,  unless  it  '•  knew  or  should  have  had  reason 
to  know,"  that  the  stove  was  in  an  unsafe  condition.  We 
think  that  the  error  committed  in  this  connection  was  in 
not  charging,  as  he  should  have  done,  that  the  dut}'^  of  the 
defendant  was  to  properly  select  and  superintendent  its 
operatives,  its  machinery,  appliances  and  appointments  of 
every  sort  used  in  its  business.  That  it  was  a  guarantor 
that  all  reasonable  and  proper  care  had  been,  and  should 
be,  exercised  in  the  performance  of  those  duties,  and  its 
liability  should  be  limited  to  a  failure  to  meet  its  obliga- 
tions in  this  respect. 

3.  Another  error  which  we  think  was  committed  bv  the 
judge,  and  to  which  his  attention  was  called  by  the  16th 
request  of  the  defendant,  was  that,  if  it  was  the  duty  of 
the  plaintiff  to  make  fires  in  that  stove,  and  he  did  so,  and 
there  was  a  defect  in  the  manner  in  which  it  was  fastened, 
such  as  to  make  it  unsafe  to  fire  it  up  on  account  of  the 
dangers  incident  to  railroad  travelling,  and  this  defect  was 
open  and  patent,  such  as  he  could  have  easily  seen,  and 
yet,  on  account  of  his  own  negligence,  he  carelessly  over- 
looked it,  and  failed  to  report  it  that  it  might  have  been  rem- 
edied, then  he  was  guilty  of  contributing,  by  his  own  neg- 
ligence and  carelessness,  to  the  injury  which  he  received, 
and  was,  therefore,  not  entitled  to  recover.  Cooley  on 
Torts,  563 ;  54  Ga.,.  509 ;  55  7J.,  133,  279 ;  29  Conn.,  548  ; 
81  Penn.  St.  R,  366 ;  31  Mich.,  429 ;  75  111.,  106 ;  101 
Mass.,  50 ;  47  Miss.,  404. 

4.  Again,  we  think  that,  under  the  decisions  of  this  and 
the  courts  of  other  states,  the  judge  should  have  in- 
structed the  jury  that,  the  plaintiff  being  an  employ 6  of 
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the    defendant,  before  he  was  entitled  to  recover  it  was 
necessary  for  him  to  have  shown  aflSrmatively  that,  at  the 
time  he  was  hurt,  his  duty  required  him  to  be  at  the  place 
where  the  injury  occurred.     There  is  no  dispute,  as  we 
^rather  it  from  the  record,  that  his  duties  were  those  of  a 
flagman,  and  that  whilst  the  train  was  in  motion  his  place 
was  in  the  rear  car,  that  he  might  discharge  the  duties  of 
his  position.     It  is  however  said,  that  he  had  other  duties 
vrhich,  on  occasion,  might  call  him  to  other  parts  of  the 
train.     If  this  be  admitted,  then  we  have  the  fact  that 
the  proper  place  for  the  plaintiff  was  in  the  rear  car,  un- 
less special  duty  called  him  to  the  front,  and  being  hurt 
in  that  part  of  the  car,  he  was  bound  to  show  that  he  was 
there  in  the  discharge  of  such  special  duty.     His  own  tes- 
timony fails,  just  at  this  important  point,  to  show  any  occa- 
sion at  that  time,  the  cars  being  at  full  speed,  for  his  pres- 
ence near  this  stove.     Not  only  this,  but  it  is  shown  that 
he  was  there  in  a  sitting  posture  on  the  arm  of  a  passenger 
seat.     Even  if  he  had  duties  calling  him  there,  he  should 
have  attended  to  them,  and  returned  without  delay,  unless 
he  chose  to  take  the  risk  of  an  accident  such  as  this  with- 
out the  liability  of  the  defendant  to  answer  therefor. 

If  the  fact  be  that  an  emergency  or  duty  required  his 
presence  in  dangerous  proximity  to  this  stove,  when,  with- 
out such  emergency  or  duty,  his  place,  as  he  swears  him- 
self, was  in  the  rear  car,  then  he  should  show  affirmatively 
the  facts  making  the  emergency  or  duty.  This  rule  was 
clearly  laid  down  in  the  case  of  the  Central  Railroad  vs. 
Sears^  61  6a.^  279.  And  if  the  plaintiff,  by  reason  of  the 
shock,  or  the  lapse  of  time,  has  lost  the  memory  which 
would  enable  him  to  establish  this  important  fact,  it  is  his 
great  misfortune,  but  the  law  cannot  bend  to  benefit  the 
case  of  any  suitor,  by  dispensing  with  the  nries  necessary 
to  the  rendition  of  a  judgment  in  his  favor.  66  <?«.,  588. 
Whilst  laying  down  the  legal  principles  governing  tliis 
case,  it  is  to  be  remembered,  that  all  the  rules  of  pro- 
cedure in  the  trial  are  such  as  are  prescribed  for  our  courts 
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in  the  ascertainment  of  facts.  Hence,  whether  the  de- 
fendant properly  selected  and  superintended  it«  operatives 
and  agents,  its  machinery,  appliances  and  appointments 
of  every  sort  used  in  its  business;  and  whether  all  reason- 
able and  proper  care  had  been  exercised  in  the  perfomi- 
ance  of  these  duties,  so  as  to  meet  its  obligations;  and 
whether  the  plaintiff,  on  his  part,  had  properly  discharged 
his  duties  and  obligations  to  the  defendant  by  obedience 
to  its  orders,  or  was  there  any  omission  of  duty  on  his  part 
in  failing  to  notice  and  report  any  defect  in  the  fastening 
of  the  stove,  which  may  have  been  open  and  patent,  are 
all  questions  of  negligence,  to  be  settled  by  the  jury  under 
the  instructions  of  the  court,  and  to  be  gathered  not  only 
from  the  testimony  of  the  plaintiff,  and  the  agents  of  the 
defendant,  but  from  all  the  facts  and  circumstances  of  the 
case  as  shown  by  the  proof. 
Judgment  reversed. 


,   MoTT  m.  Central  Railroad. 

The  adult  son  of  one  who  has  been  killed  by  a  railroad,  and  whohs; 
lett  neither  widow  nor  minor  child,  cannot  maintain  a  suit  agtitifl 
the  corporation  to  recover  damages  for  the  homicide. 

April  34,  IFSt. 

Actions.     Parent  and  C 
Clark.    City  Court  of  Atla 

Mott  sued  the  Central  Ri 
father,  R.  L.  Mott.  The  de- 
manner  of  the  death  of  dec 
the  train  of  defendant,  and 
alleged  that  "plaintiff  is  t 
Mott ;  there  is  no  widow." 
more  than  twenty-one  years 
the  suit. 

Defendant  demurred  to  tl 
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among  others,  that  plaintiff  was  not  entitled  to  sue  as  a 
^*'  child "  of  the  deceased.  The  demurrer  was  sustained, 
and  plaintiff  excepted. 

Smith  &  Russell;  Hopkins  &  Glenn,  for  plaintiff  in 
error. 

A.  R.  Lawton  ;  Henry  Jackson,  for  defendant. 

Haxl,  Justice. 

This  record  presents  for  determination  but  a  single  ques- 
tion, which  arises  under  Code  of  1882,  §2971,  and  is  wheth- 
er the  adult  child  of  a  party  who  has  been  killed  by  a  rail- 
road train,  and  who  has  left  neither  widow  or  minor  child, 
can  maintain  a  suit  against  the  corporation,  to  recover 
damages  for  the  homicide  ?  The  section  in  question,  as  it 
stood  in  the  Code  of  1873,  was  as  follows :  "  A  widow,  or 
if  no  widow,  a  child  or  children  may  recover  for  the  hom- 
icide of  the  husband  or  parent,  and  if  suit  be  brought  by 
the  widow  or  children,  and  the  former,  or  one  of  the  latter, 
dies  pending  the  action,  the  same  shall  survive  in  the  first 
case  to  the  children,  and  in  the  latter  case  to  the  surviving 
child  or  children."  The  Code  of  1882  makes  this  addi- 
tion :  "The  plaintiff,  whether  widow,  or  child  or  children, 
may  recover  the  full  value  of  the  life  of  the  deceased,  as 
shown  by  the  evidence.  In  the  event  of  a  recovery  by  the 
widow,  she  shall  hold  the  amount  recovered,  subject  to 
the  law  of  descent,  just  as  if  it  had  been  personal  prop- 
erty descending  to  the  »widow  and  children  from  the  de- 
ceased, and  no  recovery  had,  under  the  provisions  of  this 
section  and  the  law  of  which  it  is  amendatory,  shall  be 
subject  to  any  debt  or  liability  of  any  character  of  the  de- 
ceased husband  or  parent." 

.  In  this  addition  is  embodied  the  provisions  of  an  act, 
approved  December  16th,  1878,  and  which  is  entitled  "an  act 
to  amend  §2971  of  the  Code  of  1873,  so  as  to  provide  that, 
in  case  of  suits  under  said  section,  either  the  widow  or 
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Children,  as  the  case  may  be,  shall  recover  the  full  value 
of  the  life  of  the  deceased,  and  prescribing  the  manner  in 
which  the  widow  shall  hold  the  amount  recovered,  and 
for  other  purposes."  This  act  makes  three  additions  to 
the  section,  as  it  was  codified  prior  thereto  from  the  acts 
of  1850,  Cobb's  Dig.,  p.  476 ;  acts  1855,  pam.,  p.  155.  First: 
It  provides  a  measure  of  damages  in  case  of  a  recovery. 
Second :  Where  the  recovery  is  had  by  the  widow,  it  pro- 
vides for  the  descent  of  the  property.  Lastly,  it  exempts 
the  amount  recovered  from  the  debts  and  liabilities  of  the 
husband  or  parent. 

The  section,  as  it  stood  prior  to  the  passage  of  this  act, 
had  been  several  times  interpreted  by  this  court.  In 
David  V8.  The  Southwestern  Railroad  Company^  41  <?a.. 
223,  it  was  held  that,  if  a  widow  die  pending  a  suit  for 
the  homicide  of  her  husband,  the  right  of  action  for  such 
homicide  survives  to  the  children,  and  in  such  last  suit,  the 
measure  of  damages  is  the  injury  to  the  children,  to  be 
measured  as  in  case  of  the  widow,  by  a  reasonable  sup- 
port for  them,  according  to  the  condition,  etc.,  of  their 
father,  and  according  to  the  expectation  of  his  life  as  found 
by  the  mortuary  tables."  Inasmuch  as  a  father  is  bound  ordi- 
narily for  the  support  of  his  children  only  during  their  minor- 
ity, the  necessary  inference  from  this  decision  would  have 
been  that  only  minor  children  were  entitled  to  the  action,  in 
case  there  was  no  widow,  or  the  widow  had  died  during 
the  pendency  of  the  suit  brought  by  her;  but  McCay,J.» 
delivering  the  opinion  of  the  court,  was  not  content  to  leave 
this  important  matter  to  inference,  however  clear  and 
strong  that  inference  was.  He  says:  "The  measure  of 
damages  in  such  a  case  is  the  present  worth  of  a  reasonable 
support  for  them  during  minority,  according  to  thejexpecta 
tion  of  their  father's  life,"  etc.  M.  A  W.  B.  R  Co,  w- 
Johnson,  38  Oa,,  433.  The  act  of  1878  effects  no  oUier 
change  in  this  decision  than  the  measure  of  damages 
which  it  laid  down.  If  it  had  been  the  intention  of  the 
legislature  to  have  extended  this  right  to  adults  as  well  as 
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to  minors,  how  easy  would  it  have  been  to  have  so  said. 
This  statute,  in  its  original  form,  has  always  been  so  con- 
strued by  this  court  as  not  to  extend  this  right,  by  impli- 
cation, to  others  than  those  expressly  named.  Thus,  in  the 
case  of  The  Georgia  R.  R.  Co.  vs.  Wynn^  42  Oa,^  331,  this 
remedy  was  denied  to  the  husband  for  the  homicide  of  his 
wife,  because  he  did  not  have  it  by.  the  common  law,  and 
it  was  not  given  to  him  by  the  enactments  under  consid- 
eration. For  other  instances  of  strictness  in  the  applica- 
tion of  the  law,  see  Atlanta  and  West  Point  R.  R.  vs.  Vena- 
ble^  65  Oa.^  56 ;  and  Daly  vs.  Stodard^  66  Oa.^  145.  In  this 
last  case,  Jackson,  C.  J.,  p.  148,  concludes  his  opinion  with 
these  words :  "  The  statute  should  be  construed  strictly ; 
at  least,  it  should  not  be  extended  to  embrace  this  class  of 
cases,  and  will  not  be  so  extended  without  additional  legis- 
lative enactments." 

A  very  broad  construction  would  be  required  to  deduce 
from  these  changes  as  to  the  measure  of  damages  and  the 
descent  of  the  property,  in  case  of  the  widow's  death,  the 
right  of  an  adult  child  to  recover,  where  there  was  neither 
widow  nor  minor  child.  Such  a  construction,  it  seems  to  us, 
would  be  a  wide  departure  from  the  manifest  purpose  of  the 
legislature,  as  it  is  to  be  gathered  from  the  scope  and  design 
of  this  act,  taken  in  connection  with  the  decisions  that  led 
to  its  passage.  In  all  interpretations,  the  courts  are  en- 
joined to  look  diligently  for  the  intention  of  the  general 
assembly,  keeping  in  view,  at  all  times,  the  old  law,  the 
evil  and  the  remedy.  Code,  §4,  par.  9.  In  ascertaining 
this  intention,  we  are  first  to  apply  to  the  words  their  ordi- 
nary signification  (/J.,  par.  1 ;  4  G^a.,  485,  486),  and  to 
interpret  them  according  to  their  common  sense.  46  Ga.^ 
281.  NoscituT  a  sociis  is  a  familiar  rule  of  construction, 
and  ascertains  the  precise  meaning  of  words  from  others 
with  which  they  are  associated  and  from  which  they  can- 
not be  separated  without  impairing  or  destroying  the  evi- 
dent sense  they  were  designed  to  convey  in  the  connection 
used.     Applying  these  rules  to  that  portion  of  the  law 

V  70-44 
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which  prescribes  how  the  property  shall  descend  and  be 
distributed  among  the  children,  we  cannot  entertain  a  se- 
rious doubt  that  the  legislature  meant  to  use  the  word 
."  children  "  in  a  limited  and  specilSc,  and  not  in  a  generic 
or  general  sense.  The  precise  words  are  "the  widow  and 
children."  What  widow  ?  What  children  ?  The  widow 
who  had  the  right  to  bring  the  suit  and  recover ;  the  chil- 
dren who,  under  certain  contingencies,  might  likewise 
bring  this  suit,  or  to  whom  it  would  survive  in  certain  other 
contingencies,  and  who  could  recover.  None  others  are 
designated  by  this  law.  And  who  are  they  thus  designated  f 
It  is  evident,  from  the  decisions  upon  previous  legislation, 
that  they  were  such  only  as  were  entitled  to  a  support 
from  the  deceased ;  such  as  were  dependent  members  of 
tlie  family  at  the  time  of  the  homicide  of  the  parent  The 
right  had,  by  previous  decisions,  been  confined  to  them, 
and  the  general  assembly  did  not  see  proper  to  change 
these  decisions  by  extending  the  rule  laid  down  by  them 
to  another  class  of  children  than  those  embraced  in  its 
terms.  It  is  evident  that  this  act  was  passed  with  a  clear 
and  intelligent  understanding  of  the  results  of  previoutJ 
legislation  and  the  interpretations  given  by  the  courts  to 
that  legislation,  and  that  no  other  change  of  the  rules 
resulting  from  these  intei-pretations  than  those  specified 
were  designed  or  intended. 

This  view  dispenses  with  the  necessity  of  determining 
the  question  made  upon  the  exception^  taken  pendente 
lite  by  the  defendant,  as  it  effectually  disposes  of  the  case. 

Judgment  affirmed. 
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BozEMAN  v8.  Singer  Manufacturing  Company. 

1.  Since  the  adopljon  of  the  coiiBtitution  of  1877  and  the  passage  of 
the  act  of  1879,  it  is  the  duty  of  justices  of  the  peace  to  select 
fsome  central  and  convenient  place  in  their  respective  districts  at 
which  to  hold  their  courts,  and  judgments  rendered  at  other  times 
and  places  are  void. 

(a.)  In  Harbig  va.  Freund  &  Co,,  decided  at  the  last  term,  local  laws 
were  in  operation  until  changed,  and  the  judgment  was  rendered 
prior  to  the  act  of  1870.    In  this  it  differs  from  the  present  case. 

March  18,  1883. 

Judgments.  Nullities.  Justice  Courts.  Before  Judge 
Brown.     Cobb  Superior  Court.     November  Term,  1882. 

In  addition  to  the  report  contained  in  the  decision,  it  is 
only  necessary  to  state  that  the  bill  of  exceptions  assigned 
error  on  the  part  of  the  court  in  dismissing  the  case,  on 
appeal  from  a  justice's  court,  because  it  was  admitted  that 
such  court  was  held  at  a  different  time  and  place  from  that 
regularly  established  for  the  district.  Plaintiflf  in  error 
(defendant  below)  insisted  that,  after  plaintiff  had  selected 
his  own  court  and  brought  suit  therein,  and  no  plea  to  the 
jurisdiction  had  been  filed  or  objection  thereto  been  made, 
but  a  plea  of  set-off  had  been  filed,  on  which  defendant 
recovered,  on  the  appeal  plaintiff  could  not  defeat  this 
recovery  by  a  motion  to  dismiss. 

Phillips  &  Sessions,  for  plaintiff  in  error. 
A.  S.  Clay,  for  defendant. 

Hall,  Justice. 

The  Singer  Manufacturing  Company  sued  Bozeman  in 
the  justice's  court,  held  for  the  898th  district  Georgia  Mili- 
tia, Cobb  county.  To  the  summons  issued  in  the  case, 
Bozeman  appeared  and  answered  by  pleading  a  set-off, 
and  upon  the  trial,  he  had  a  verdict  and  judgment  for  the 
excess  of  his  over  the  plaintiff's  demand.    From  this  judg- 
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ment  the  plaintiif  appealed  to  the  superior  court  of  C<rf>b 
county,  and  the  case  coming  on  for  a  hearing  there,  the 
plaintiff  moved  to  dismiss  it,  for  the  reason  that  the  justice's 
court  rendering  the  judgment  was  held  at  a  different  time 
and  place  from  that  selected  for  the  purpose.    The  facts 
involved  in  this  motion  being  admitted,  the  court  granted 
the  motion  and  diemissed  the  suit^  and  to  this  judgment 
the  defendant  excepted,  and  the  correctness  of  this  ruling 
makes  the  only  question  for  our  determination.    It  is  the 
duty  of  justices  of  the  peace,  and  they  have  authority  ex- 
pressly given  them,  to  select  some  central  and  convenient 
place  in  their  respective  districts,  at  which  to  hold  their 
courts,  of  which  they  are  to  give  ample  public  notice,and 
also  to  keep  their  offices  within  said  districts,  except  in 
towns  and  cities  embracing  more  than  one  district,  where 
they  may  hold  their  courts,  etc.,  at  some  central  or  con- 
venient point  within  the  limits  of  such  towns  and  cities. 
Code,  g457,  par.  1.  As  to  the  number  of  times  andconditions 
upon  which  such  changes  are  to  be  made,  see  Code.  ^5S. 
459,460,481.     And  it  is  ex] 
.mente  of  such  justices  rend 
where  else  than  at  the  place 
fully  appointed,  are  void." 
par.  2,  of  the  constitution,  the 
courts  at  fixed  times  and  pi 
districts.    Code,  §5153.   Thei 
brings  it  within  ffarbig  vs.  I 
this  court  at  the  last  term.  . 
case  was  under  a  local  law 
gusta,  and  was  commenced 
passage  of  the  act  of  July  21, 
4131),  the  purpose  of  whici 
par.  1  of  the  same  article  of  t 
which  required  the  general  a 
lish  uniformity  of  practice, 
similar  grade.    This  case  wa 
the  general  law,  as  it  existed 
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present  constitution,  and  if  it  had  been,  it  is  sufficient  to 
stat«,  in  reply  to  the  position  assumed  by  counsel  for  plain- 
tiff in  error,  that  it  was  commenced  subsequent  to  the  pass- 
age of  the  above  cited  act  of  July  21, 1879. 
Judgn^ent  affirmed. 


Fryer  vs.  Cole  &  Company. 

1.  Undbfl  ^3457  of  the  Code,  in  a  suit  on  an  open  account,  where 
ther^/has  been  personal  service  and  the  case  is  in  default,  the 
plaintiff  may  take  a  verdict  as  if  each  of  the  items  were  proved  by 
testimony. 

(a.)  Under  the  act  of  1861,  in  such  cases  the  plaintiff  was  entitled  to 
a  verdict.  Under  the  constitution  of  1868,  the  court  rendered  judg- 
ment by  default  in  such  cases,  and  the  word  ''judgment"  was  in- 
serted in  the  Code  of  1873,  in  order  to  make  it  conform  to  the  con- 
stitution. Under  the  constitution  of  1877,  verdicts  are  rendered  in 
such  cases,  and  it  should  so  appear  in  the  Code. 

2.  A  suit  on  a  receipt  for  sundry  promissory  notes  and  accounts  to  be 
collected  by  the  maker  of  such  receipt,  with  an  allegation  that  he 
has  collected  and  failed  to  pay  over  certain  sums,  is  not  an  action 
on  an  open  account,  in  the  sense  of  the  act  of  1861,  and  a  verdict 
cannot  be  taken  thereon  without  proof,  by  reason  of  personal 
service  and  absence  of  deface. 

(a.)  Nor  is  this  such  an  unconditional  contract  in  writing  as  to  author- 
ize a  judgment,  under  the  constitution  of  1877. 
Hardi  8,  1S88. 

Practice  in  Superior  Court.    Verdict.    Judgment.    Con 
stitutional  Law.     Before  Judge   Hood.     Early   Superior 
Court.    October  Adjourned  Term,  1882. 

Cole  &  Company  sued  Fryer  on  the  following  receipt : 

"State  op  Georgia — Early  County. 

Received  of  T.  J.  Flake,  agent  for  M.  Cole  &  Company,  nurserymen, 
Atlanta,  Georgia,  the  following  fruit  tree  notes  and  the  fruit  trees  for 
which  said  notes  are  given,  with  instructions  to  collect  said  notes,  if 
possible,  or  to  dispose  of  the  trees  to  the  very  best  advantage  for  the 
benefit  of  said  company,  for  which  service  the  said  company,  through 
their  agent,  agree  to  pay  the  value  of  five  per  cent  for  money  collected 
without  litigation,  and  ten  per  cent  for  money  collected  by  litigation. 
Returns  to  be  made  to  M.  Cole  &  Company,  Atlanta,  Georgia,  on  the 
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lath  day  of  January,  1874,  and  on  the  15tbday  of  March,  1ST4,  of  thtr 
money  collected  and  the  araountfl  remitted  by  express,  and  »»  often 
thereafter  as  a  faithful  adminiatration  of  the  busineHS  left  in  charjiR' 
may  require." 

[Then  follows  a  list  of  notes,  moat  of  them  being  for 
fruit  trees,  and  some  based  upon  other  considerations.] 
The  declaration  alleged  that  the  defendant  had  sold  these 
fruit  trees,  had  collected  the  money  therefor,  and  had  col 
lected  also  $28.73,  for  certain  lumber,  and  that  he  had 
never  accounted  for  or  remitted  the  money  so  collected. 

When  the  case  was  called,  counsel  for  plaintiffs  moved 
for  a  judgment.  Counsel  for  defendant  objected,  od  the 
ground  that  no  process  was  attached  to  the  declaration. 
On  examination,  it  appeared  that  process  was  so  attached, 
but  counsel  stated  that  none  was  attached  lo  the  copy 
served.  The  court  inquired  whether  defendant  proposed 
to  open  the  default  and  plead,  but  he  declined  to  do  so. 
Personal  service  appearing  from  the  sheriff's  entry,  tiie 
judge  permitted  plaintiff's  counsel  to  take  a  verdict  with- 
out introducing  pi-oof.     Defendant  excepted. 

E.  0.  Bower,  by  brie""  '       '■■■"■■ 

R  H.  Powell;  Mynj 

Jackson,  Chief  Justice. 

This  case  rest«  on  a  s 
on  come  within  the  sta 
service  on  the  defendar 
proof  of  the  open  accoi 
fence  being  made  there 

1.  The  Code,  §3457, 
shall  fail  to  appear  ant 
petition  and  process,  tli 
docket,  which  shall  be 
without  a  formal  entry 
allegation  or  demand  sh 
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\yj  a  jury,  except  as  provided  elsewhere  in  this  Code,  but 
no  such  trial  shall,  in  any  case,  be  had  at  the  first  term, 
except  specially  provided  for  by  law:  Provided  that  in  all 
cases  of  suits  on  open  accounts,  in  the  several  courts  of 
this  state,  where  the  writ  or  process  has  been  served  per- 
sonally^ and  there  is  no  defence  made  by  the  party  sued, 
either  in  person  or  by  attorney,  at  the  time  the  case  is 
submitted  for  trial,  the  case  shall  be  considered  m  default, 
and  the  plaintiff  shall  be  permitted  to  take  [judgment]  as 
if  each  and  every  item  were  proved  by  testimony." 

The  first  part  of  the  above  section  was  codified  from  the 
act  of  1799,  Cobb's  Dig.,  p.  486;  the  proviso  from  the  act 
of  1861,  p.  59,  and  the  constitution  of  1868,  Art.  5,  sec.  3 
par.  3.  To  make  the  act  of  1861  conform  to  that  clause, 
of  the  constitution  of  1868,  in  place  of  the  word  "verdict"  in 
the  act  of  1861  is  substituted  the  word  ''judgment,"  in 
brackets  in  the  proviso  in  the  Code  as,  at  the  time  of  the 
codification  of  1873.  by  the  constitution  of  1868,  the  jury 
gave  no  verdict,  but  the  court  entered  judgment  in  such  a 
case. 

In  the  view  we  take  of  the  codification  of  the  act  of 
1861,  and  the  alteration  of  the  word  "verdict"  to  "judg- 
ment" therein,  we  are  clear  that,  inasmuch  as  the  consti- 
tution of  1868  is  not  of  force,  and  by  that  of  1877,  no  judg- 
ment could  be  rendered  by  the  court  on  an  open  account, 
but  only  on  an  unconditional  contract  in  writing,  it  is  the 
verdict  now  which  the  jury  may  return  by  the  act  of  1861, 
which  should  be  in  the  Code,  and  not  the  word  judgment. 

2.  So  that  the  naked  question  is  this :  Is  a  suit  on  a 
receipt  for  sundry  promissory  notes  and  accounts  to  be 
collected  by  the  defendant,  with  an  allegation  that  defend- 
ant has  collected  and  failed  to  pay  over  the  sums  collected, 
an  action  on  an  open  account  in  the  sense  of  the  act  of 
1861?  We  cannot  so  think.  On  the  contrary  it  is  a  suit 
on  a  writing,  on  a  receipt  for  papers,  including  several 
promissory  notes  as  well  as  accounts,  and  an  agreement  to 
make  returns  therefor  at  certain  times,  with  commissions 
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for  collecting  the  same  without  suit,  and  higher  commis- 
sions if  suit  is  found  necessary  to  collect  any  or  all  of  the 
notes  and  accounts. 
It  reads  as  follows : 

"Received    •    •    •    the  following  fruit  tree  not«8  and  the  (roil 
trees  for  which  Raid  notes  were  ^ven,  with  inalructions  to  collect  eaid 
notes  if  [wssible,  or  to  dispose  of  the  tree"  '"^  *^-  >■""■  *^"'  ""ii-'n""" 
for  the  benefit  of  said  company,  for  whi 
agree  to  pay  the  rate  of  five  per  cent  for 
gation,  and  ten  per  cent  for  money  collec 
to  be  made  to  M.  Cole  &  Company,  Atl 
January,   1874,   and  on   the  15th   of  Ms 
lected,  and  the  amounts  remitted  by  er 
as  a  faithful  adininistration  of  the  busi: 

To  this  13  appended  a  list  of  twei 
oil  various  persons  and  a  receipt 
another  person  for  sale ;  and  then 
end  of  the  receipt  and  the  list  of 
defendant  the  25th  of  December, 

Sueli  a  receipt  for  such  collect! 
other  receipt  on  another  man  to  h 
lumber,  is  not  an  open  account,  si 
§3457  of  the  Code,  a  verdict,  withou 
as  alleged  in  the  declaration  and 
alleged,  nor  is  it  such  an  unconditi 
as  to  authorise  a  judgment  under 

Judgment  reversed. 


Sapp  vt.  Fadk 

1.  Where  a  creditor,  his  debtor  and  a 
debtor  agree  in  parol  that  such  third 
for  the  dtibtor  and  that  the  latter  shall 
within  the  statute  of  frauds,  so  as  to 
in  writing,  but  the  debt  is  extinguixhi 
third  person  becomes,  by  substitution 

2.  A  purchaaer  of  land  gave  bis  note  in 
note  was  negotiated  before  due;  theti 
it  was  agreed  that  the  vendor  should 
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and  the  vendee  one-third.  It  was  subsequently  agreed  by  the  ven- 
dor, the  vendee  and  a  third  party  who  owed  the  vendor,  that  the 
latter  should  pay  the  two-thirds  of  the  vendee's  debt,  instead  of 
the  vendor,  who  was  thereupon  released ;  the  person  thus  assum- 
ing to  pay  failed  to  do  so,  and  suit  was  brought  by  the  vendee : 

Held,  that  if  the  debt  of  the  third  party  to  the  vendor  was  due,  and 
the  debt  which  the  vendor  had  agreed  to  pay  was  also  due,  the 
vendee  could  recover ;  and  he  would  not  be  compelled  to  pay  the 
note  before  bringing  suit. 

3.  The  charge  of  the  court  was  not  objectionable  on  the  ground  that 
it  failed  to  cover  the  issues  in  the  case.  If  more  specific  instruc- 
tions on  any  branch  of  the  case  were  desired,  a  request  therefor 
should  have  been  made.  Concise  and  pertinent  charges  are  to  be 
commended. 

March  20,  1883. 

Debtor  and  Creditor.  Substitution.  Statute  of  Frauds. 
Charge  of  Court.  Before  Judge  Bower.  Mitchell  Supe- 
rior Court.     November  Term,  1882. 

Reported  in  the  decision. 

I.  A.  Bush  ;  Jackson  &  King,  for  plaintiff  in  error. 

D.  H.  Pope  ;  W.  N.  Spence  ;  Harrison  &  Peeples,  for 
defendant. 

Crawford,  Justice. 

The  facts  material  to  an  understanding  of  this  case  are, 
that  Jos.  H.  Spence  sold  to  Faircloth,  the  defendant  in 
error,  certain  lands  for  $600,  and  in  part  payment  thereof 
Faircloth  gave  him  his  note  for  $300,  which  Spence  indorsed 
and  transferred  before  due  to  Welch  &  Bacon.  Spence's 
title  to  the  land  sold  not  being  perfect,  and  Faircloth's 
note  having  been  traded  and  sued,  Spence  agreed  with 
Faircloth  to  pay  two-thirds  of  the  principal  and  interest 
on  the  debt,  and  leave  him  to  pay  only  one-third  thereof. 

Spence  also  sold  certain  other  lands  to  John  G.  Sapp, 
the  plaintiff  in  error,  for  which  Sapp  was  to  pay  him 
$1,700.    About  the  time  of  this  trade,  a  contract  was  made 
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between  Spence,  Sapp  and  Faircloth,  that  Sapp  should  pay 
the  two-thirds  of  the  Welch  &  Bcu^on  debt,  upon  which 
Faircloth  and  Spence  were  then  sued,  and  that,  in  consid- 
eration of  this  payment  so  to  be  made,, Faircloth  relea;$ed 
Spence  from  his  obligation  to  pay  it.  Sapp  failed  to  com- 
ply  with  his  part  of  the  contract  thus  made,  and  Faircloth 
had  to  pay  it  all ;  he  therefore  brought  this  suit  to  recover 
the  amount  so  paid.  Sapp  resisted  the  payment  and  i-e- 
lied  upon  the  statute  of  frauds  for  his  defence.  The  jury, 
under  the  evidence  and  charge  of  the  court,  found  in  favor 
of  the  plaintiflF  for  the  amount  claimed.  The  defendant 
moved  for  a  new  trial,  which  the  judge  refused,  and  he 
assigns  error  thereon. 

The  main  gi^ounds  relied  upon  for  a  new  trial  are,  that 
the  judge  erred  in  charging  the  jury  that  the  contract  as 
set  forth  is  not  such  a  contract  as  comes  within  the  statute 
of  frauds ;  and  that,  if  they  believed  from  the  evidence 
that  the  amount  which  Sapp  owed  Spence  was  due  before 
this  suit  was  brought,  and  that  the  payment  of  Sapp  on 
the  Welch  &  Bacon  debt  was  due  under  the  contract,  and 
that  he  had  assumed  to  pay  it  under  such  a  contract  as 
was  set  out  in  the  declaration,  and  on  being  requested  so 
to  do,  had  refused,  before  this  suit  was  brought,  to  pay  it, 
then  he  would  be  liable  to  Faircloth ;  and  it  would  not  be 
necessary  for  Faircloth  to  be  compelled  first  to  pay  it,  be- 
fore he  brought  suit  against  him.  And  because  the  court 
failed  to  charge  on  all  the  issues  made  in  said  case. 

1.  The  liability  of  the  plaintifif  in  error,  under  the  facts 
disclosed  by  the  record,  is  settled  by  the  ruling  in  the  case 
of  Anderson  cj6  Tucker  V9-  Whiteheads  EgglesUm  <&  Co.^ 
55  Ga.^  277.  It  was  there  held  that  '•  Where  creditor  and 
debtor,  and  another  person  who  owes  the  debtor,  agree 
that  the  latter  person  shall  be  substituted  for  the  debtor, 
and  the  debtor  be  released,  all  in  parol,  the  case  is  not 
within  the  statute  of  frauds,  and  the  agreement  need  not 
be  in  writing,  but  the  debt  is  extinguished  as  to  the  debtor, 
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and  the  third  person  becomes  the  debtor  in  his  place." 
See  also,  60  Oa.^  456.  The  testimony  shows  that  Spence, 
being  the  debtor  of  Faircloth,  agreed  to  pay  two-thirds  of 
a  note  of  his  which  he,  Spence,  had  traded  and  indorsed  to 
Welch  &  Bacon ;  and  that  Sapp,  being  the  debtor  of  Spence, 
it  was  agreed  between  the  three  that  Sapp  should  be  sub- 
stituted for  Spence,  and  he  to  be  released  by  Faircloth  from 
his  obligation  to  pay  the  amount  as  agreed  between  them. 
We  think,  therefore,  that  the  judge  laid  down  the  law  cor- 
rectly in  his  charge  to  the  jury  on  that  point. 

2.  Upon  the  next  ground  there  can  be  no  question  of 
it«  correctness,  if  the  amount  owed  Spence  by  Sapp  was 
due,  and  the  amount  on  the  Welch  &  Bacon  debt  was  also 
due,  and  Sapp  had  agreed  to  pay  it  under  the  contract  as 
set  out  and  sworn  to  by  the  plaintiff  below,  and  this 
whether  Faircloth  had  paid  it  or  not,  as  the  defendant  had 
agreed  to  pay  it  at  a  particular  time,  which  time  had  passed 
before  the  suit  began. 

3.  That  the  judge  failed  to  charge  on  all  the  issues  made 
in  the  case,  and  failed  to  charge  as  to  any  of  the  defences 
set  up  by  the  defendant,  is  not  sustained  by  the  record. 
Where  the  judge  charges  the  law  applicable  to  the  facte 
of  a  case  as  shown  by  the  proofs,  and  then  instructs  the 
jury  that  if,  under  the  testimony  and  rules  of  law  which  he 
has  so  given  them  in  charge,  they  believe  that  the  plain- 
tiif  has  made  out  his  case  in  all  its  essential  requisites, 
then  it  would  be  their  duty  to  find  in  his  favor;  but  if,  on 
the  other  hand,  they  do  not  believe  that  the  plaintiif  has 
made  out  his  case  by  satisfactory  testimony,  under  the  rules 
of  law  laid  down,  then  it  would  be  their  duty  to  find  for  the 
defendant,  this  is  sufficient  to  cover  both  sides  of  the  case. 
And  if  counsel  on  either  side  should  desire  more  specific 
charges  on  any  particular  branch  of  the  case,  they  should, 
by  request  in  writing,  ask  him  to  do  so.  Our  experience 
on  the  circuit  bench  and  observation  upon  this  is,  that 
there  are  more  errors  committed  by  attempting  to  charge 
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too  much  than  too  little ;  a  short,  concise  charge  never  con- 
fuses a  jury,  whilst  a  long  and  diffuse  one  is  almost  sure  to 
have  that  effect. 
Judgment  affirmed. 


(teorgia  Railroad  et.  al.  va.  Smith  et  aLj  Railroad  Com- 
missioners, et  al. 

[This  case  was  aigued  at  the  last  temi,  and  the  dedaloii  nserred.] 

1.  The  object  of  the  constitutional  provision  conferring  power  upon 
the  legislature  to  regulate  railroad  freights  and  passenger  tariffs, 
to  prevent  unjust  discrimination  and  require  reasonable  and  ja^t 
freights  and  tariffs,  and  making  it  the  duty  of  the  legislature  to  pase 
laws  in  furtherance  of  this  provision,  was  to  give  proper  protectioa 
to  the  citizens  against  unjust  rates  for  the  transportation  of  freights 
and  passengers  over  the  railroads  of  the  state,  and  to  prevent  un- 
just discrimination,  even  though  the  rates  might  be  just.  It  was 
not  expected  that  the  legislature  should  do  more  than  pasB  laws  to 
accomplish  the  ends  in  view.  Nor  were  they  required  to  enter  into 
the  details  of  settling  freights  and  tariffs  over  all  the  railroads  in 
the  state.  The  railroad  commissioners  are  officers  appointed  to 
carry  into  execution  the  laws  passed  by  the  legislature,  and  are 
constitutional  officers. 

(a.)  The  powers  of  the  railroad  commissioners  are  not  legislative. 
The  power  to  adopt  rules  and  regulations  to  carry  into  eflfect  a  law 
already  passed,  differs  from  a  power  to  enact  the  law. 

2.  Acts  of  incorporation  granting  exclusive  privileges  to  the  corpora- 
tors are  always  to  be  strictly  construed,  and  whatever  is  not  ex* 
pressly  given  therein,  or  not  necessarily  implied  therefrom, » 
withheld. 

(o. )  The  12th  section  of  the  charter  of  the  Georgia  Railroad  and  Bank- 
ing Company  was  as  follows;  *'  That  the  said  Georgia  Railrw^l 
Company  shall,  at  all  times,  have  the  exclusive  right  of  transporta- 
tion or  conveyance  of  persons,  merchandise  and  produce  over  the 
railroad  and  railroads  to  be  by  them  constructed,  while  they  see  fit 
to  exercise  the  exclusive  right';  provided  that  the  charge  of  trans- 
portation or  conveyance  shall  not  exceed  fifty  cents  per  hundred 
pounds  on  heavy  articles,  and  ten  cents  per  cubic  foot  on  articles 
of  measurement,  for  every  hundred  miles,  and  five  cents  per  mile 
for  every  passenger  "  : 

Heldf  that  the  exclusive  right  granted  by  this  section,  was  the  rigtif 
of  transportation  or  conveyance  of  persons,  merchandise  and  pro- 
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duce  over  the  railroad  and  railroads  to  be  by  them  constructed. 
The  state  did  not  contract  with  the  company  to  guarantee  to  it  the 
exclusive  right  to  charge  the  maximum  rates  named. 
CEall,  J.,  dubitante  as  to  last  point. 

Febmary  27,  1883. 

Railroads.  Constitutional  Law.  Officers.  Charters. 
Corporations.  Before  Judge  Simmons.  Fulton  County. 
At  Chambers.    May  26,  1882. 

^Reported  in  the  decision. 

J.  B.  CU3IMING ;  A.  R.  Lawton,  for  plaintiffs  in  error. 

Clifford  Anderson,  attorney  general ;  Mynatt  &  How- 
ell, for  defendants. 

Crawford,  Justice. 

The  Georgia  Railroad  and  Banking  Company,  denying 
the  power  of  the  railroad  commission  of  the  state  of 
Georgia  to  regulate  freight  and  passenger  tariffs  over  its 
road,  has  filed  this  bill  that  the  right  of  the  said  commis- 
sion to  exercise  this  power  may  be  judicially  determined. 
This  power  is  denied : 

(1.)  Because,  by  article  4,  section  2,  par.  1,  of  the  consti- 
tution of  Georgia,  the  duty  is  imposed  on  the  general  as- 
sembly to  regulate  freight  and  passenger  tariffs. 

(2.)  Because  the  act  of  October  14, 1879,  is  unconstitu- 
tional and  void,  as  being  an  attempt  to  delegate  legislative 
powers  to  said  railroad  commission.  And  because  it  is  in 
conflict  with  the  constitution  of  Georgia,  w^hich  forbids  the 
imposing  of  excessive  fines,  or  inflicting  unusual  punish- 
ments. 

(3.)  Because  the  charter  of  said  company  is  a  contract 
between  the  state  and  the  company,  by  which  the 
company  has  the  right  to  charge  any  rates  of  freight  and 
passenger  tariffs  not  exceeding  those  limited  by  its  charter ; 
whereas,  the  said  commission,  under  the  authority  given  it 
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by  the  act  of  October  14,  1879,  forbids  the  said  company, 
under  Iieavy  penalties,  from  charging  the  rates  allowed  by 
said  contract.  Wherefore  the  said  act  is,  by  virtue  of  par. 
1,  section  10,  article  1,  of  the  constitution  of  the  United 
States,  which  prohibits  the  states  from  passing  any  law 
impairing  the  obligations  of  a  contract,  unconstitutional, 
null  and  void. 

The  prayer  of  the  bill  is :  (1.)  That  the  act  of  October 
14,  1S79,  be  declared  null  and  void.  (2.1  That  it  be  de- 
clared inoperative  against  t 
ing  Company,  (3.)  That  I 
ually  enjoined  from  presc! 
over  the  Georgia  Railroa( 
manner  enforcing  against  i 
ofOctober  14.  1S79.     (4.) 

The  chancellor  below,  af 
hibits  of  complainant,  and 
fendants,  refused  the  inju 
fusal  ia  assigned  as  error. 

The  questions  to  be  det4 

(1.)  Whether  the  act  esl 
sion  of  the  state  of  Georgii 
not  unconstitutional  and 
the  legislature,  under  the  c 
and  passenger  tarilfs,  and 
power  to  the  said  commiss 

(2.)  Whether  the  said  a< 
terfere  with  the  chartered 
and  Banking  Company,  do 
constitution  of  the  United  I 
from  passing  laws  impairi 

1.  The  constitution  of  1! 
the  power  and  authority  oi 
passenger  tariffs,  preventii 
requiring  reasonable  and 
senger  tariffs.  It  further 
lature  to  pass  laws,  from  t 


FEBRUARY  TERM,  1883.  697 

GeoTSia  RailTOiid  ft  oL  v$.  Smith  «t  al ,  Railroad  Commlssionera,  et  al. 

this  constitutional  provision,  and  to  enforce  the  same  by 
adequate  penalties. 

For  this  purpose  and  to  this  end  was  the  act  under  con- 
sideration passed.  It  declares,  among  other  things,  sub- 
stantially that,  if  any  railroad  doing  business  in  this  state, 
shall  charge,  collect,  demand,  or  receive,  more  than  a  fair 
and  reasonable  toll  or  compensation  for  the  transportation 
of  passengers  or  freight  of  any  description,  or  for  the  use 
and  transportation  of  any  railroad  car  upon  its  track,  the 
same  shall  be  deemed  guilty  of  extortion,  and  upon  con- 
viction, dealt  with  as  by  the  said  act  provided. 

In  order  that  fair  and  reasonable  tolls,  or  compensation 
for  the  transportation  of  passengers  and  freight,  might  be 
certainly  had,  it  was  also  provided  that  there  should  be 
three  railroad  commissioners  appointed,  whose  duty  it 
should  be  to  make  reasonable  and  just  rates  of  freight  and 
passenger  tariffs,  to  be  observed  by  all  the  railroad  com- 
panies doing  business  in  the  state  on  the  railroads  thereof. 
And  that  a  schedule  of  such  rates  should  be  made  for  each 
railroad  doing  business  in  the  state,  which  said  schedule 
should  be  deemed  and  taken  in  all  the  courts  of  the  state 
as  sufficient  evidence  that  the  rates  were  just  and  reason- 
able charges  for  the  transportation  of  passengers  and 
freights  and  cars  upon  the  railroads,  in  all  cases  brought 
against  any  road  involving  unjust  discriminations  or  im- 
proper charges:  Adequate  penalties  were  likewise  pro- 
vided for  the  enforcement  of  the  rules  and  regulations  of 
the  said  commission  for  the  establishing  of  reasonable  and 
just  rates  to  be  observed  by  the  railroad  companies. 

Thus  it  appears  that  the  constitution  provided  that  the 
legislature  should  have  power  to  regulate  the  railroad 
freights  and  passenger  tariffs,  and  to  require  reavsonable 
and  just  rates  for  both  ;  that  it  made  it  also  the  duty  of 
the  legislature  to  pass  laws  necessary  for  its  execution ; 
and  that,  in  pursuance  of  that  duty,  the  law  complained  of 
was  passed. 

The  object  of  the  constitutional  provision  and  the  legis- 
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lative  enactment  was  to  give  proper  protection  to  the  citi- 
zen against  unjuBt  rates  for  the  transportation  of  freights 
and  passengers  over  the  railroads  of  the  stat«,  and  lo 
prevent  unjust  discriminations,  even  thoiigb  the  rates 
might  be  just.  It  was  not  expected  that  the  legislature 
should  do  more  than  pass  laws  to  accomplish  the  ends 
in  view.  When  this  was  done,  its  duty  had  been  dis- 
charged. All  laws  are  carried  into  execution  by  mean^i.of 
officers  appointed  for  that  purpose;  some  with  more, 
others  with  less,  but  all  must  be  clothed  with  power  suffi- 
cient for  the  effectual  execution  of  the  law  to  be  enforced. 

Legislative  grants  of  power  to  the  officers  of  the  lav  to 
make  rules  and  regulations  which  are  to  have  the  force  and 
effect  of  laws,  are  by  no  means  uncommon  in  the  hiBlorv 
of  our  legislation.  I  need  only  mention  the  power  given  to 
the  judges  of  the  supreme  and  superior  courts  of  this  state 
to  establish  rules  which,  if  not  in  conflict  with  the  cousti- 
tntion  of  the  United  States,  of  this  state,  or  the  lav.' 
thereof,  are  binding  and  must  be  obeyed.  And  it  has  oevei 
been  claimed  that  they  were  unconstitutional  becaose 
they  had  not  been  passed  by  the  legislature  and  read  three 
times,  and  on  three  separat 
general  assembly. 

The  act  of  October  14,  li 
sonable  rates  only  shall  be  i 
state.  Did  the  constitution 
section  2,  article  4,  intend  n 
eral  law,  such  as  this,  to  ca 
referred  to  f  It  certainly  w 
details  of  rates  to  be  fixed  o 
in  the  state,  should  be  settl 
islature.  The  many  influe 
changes  in  the  ever  varying 
were  neither  overlooked  no: 
utter  impossibility  of  prepai 
proper  schedules  for  the  var 
ences  of  length,  locality  am 
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80  clear  and  manifest  as  that  to  have  entertained  it  would 
have  been  absolutely  absurd.  And  especially  so,  when  it 
is  remembered  that  schedules  just  and  right,  where  ar- 
ranged for  the  months  of  winter,  might  be  ruinously  un- 
just and  wrong  for  the  months  of  summer;  or  that  such 
as  were  proper  for  the  year  of  the  meeting  of  the  general 
assembly  might  the  succeeding  year  well  nigh  bankrupt 
eyery  railroad  corporation  in  the  state. 

In  our  judgment,  the  act  creating  the  railroad  commis- 
sion is  not  unconstitutional  and  void.  That  it  may  need 
amendments  is  most  probable ;  indeed,  an  experiment  so 
new  and  untried  would  be  exceptional  if  it  were  perfect 
in  its  very  inception.  The  difference  between  the  power 
to  pass  a  law  and  the  power  to  adopt  rules  and  regulations 
to  carry  into  eflFect  a  law  already  passed,  is  apparent  and 
strikingly  great,  and  this  we  understand  to  be  the  distinc- 
tion recognized  by  all  the  courts  as  the  true  rule  in  de- 
termining whether  or  not  in  such  cases  a  legislative  power 
is  granted.  The  former  would  be  unconstitutional,  whilst 
the  latter  would  not.  91  I\\.  Rep.,  357  ;  Tilly  vs.  Savan- 
nah, Florida  and  Western  Eailroad  Company,  and  cases 
cited.  (Circuit  Court  U.  S.  Southern  District  of  Qa. 
Woods,  J.)  See  pam.  dec.  Supreme  Court  of  Georgia, 
September  1880.;  94  U.  S.  Rep.,  113, 155, 164. 

2.  The  next  question  made  by  the  record  is,  whether 
the  act  of  October  14,  1879,  violates  the  chartered  rights 
of  the  stockholders  of  the  Georgia  Railroad  &  Banking 
Company,  as  contained  in  the  12th  section  of  the  act  of 
incorporation.    That  clause  is  as  follows : 

'That  the  said  Georgia  Railroad  Company  shall  at  all  times  have 
the  excluflive  right  of  transportation  or  conveyance  of  persons,  mer- 
chandise and  produce,  over  the  railroad  and  railroads  to  be  by  them 
constructed,  while  they  see  fit  to  exercise  the  exclusive  right :  Pro- 
vided, that  the  charge  of  transportation  or  conveyance  shall  not  ex- 
ceed fifty  cents  per  hundred  pounds  on  heavy  articles,  and  ten  cents 
per  cubic  foot  on  articles  of  measurement,  for  every  one  hundred 
miles,  and  five  cents  per  mile  for  every  passenger:  Provided  always, 
that  the  said  Company  may,  when  they  see  fit,  rent  or  farm  out  all  or 

V  70-45 
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any  part  of  their  said  exclusive  right  of  transportation  or  conveyance 
of  persons  on  the  railroad  or  railroads,  with  the  privilege  to  any  indi- 
vidual, or  individuals,  or  other  company,  and  for  such  term  as  may 
be  agreed  upon,  subiect  to  the  rates  above  mentioned. ' '  Acts  of  1833, 
page  262. 

It  is  well  settled  that  the  charters  of  incorporated  com- 
panies granting  exclusive  privileges  to  the  corporators  are 
always  to  be  strictly  construed,  and  that  whatever  is  not 
expressly  given  therein,  or  not  necessarily  implied  there- 
from, is  withheld.  In  support  of  this  rule  of  law,  we  quote 
from  the  case  of  Commonwealth  vs.  Erie  and  Northeast 
Railroad  Company,  27  Pa.  St.  Rep.,  339.  Black,  Chief 
Justice,  in  rendering  the  judgment  of  the  court,  said: 

"  That  which  a  company  is  authorized  to  do  by  its  act  of 
incorporation  it  may  do ;  beyond  that  all  its  acts  are  ille- 
gal. And  the  power  must  be  given  in  plain  words  or  by 
necessary  implication.  All  powers  not  given  in  this  di- 
rect and  unmistakable  manner  are  withheld.  •  ♦  In 
such  cases  ingenuity  has  nothing  to  work  with,  since  noth- 
ing can  be  either  proved  or  disproved  by  logic  or  inferen- 
tial reasoning.  If  you  assert  that  a  corporation  had  cer- 
tain privileges,  show  us  the  words  of  the  legislature  con- 
ferring them.  Failing  in  this,  you  must  give  up  your 
claim,  for  nothing  else  can  possibly  avail  you.  A  doubt- 
ful charter  does  not  exist ;  because,  whatever  is  doubtful  ij^ 
decisively  certain  against  the  corporation." 

And  again  is  the  rule  clearly  and  forcibly  stated  in  the  case 
of  Fertilizer  Company  vs.  Hyde  Park,  97  U.  S.,  659.  Swayne, 
Justice,  said :  "The  rule  of  construction  in  this  class  of  cases 
is  that  it  shall  be  construed  most  strongly  against  the  corpo- 
ration.  Every  reasonable  doubt  is  to  be  resolved  adversely. 
Nothing  is  to  be  taken  as  conceded  but  what  is  given  in 
unmistakable  terms,  or  by  an  implication  equally  clear. 
The  affirmative  must  be  shown.     Silence  is  negation,  and 
doubt  is  fatal  to  the  claim.     This  doctrine  is  vital  to  the 
public  welfare.    It  is  axiomatic  in  the  jurisprudence  of 
this  court." 

Guided  by  these  authorities,  let  us  see  whether  the  18tb 
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section  of  this  charter  can  stand  the  test  prescril^ed  and 
give  to  the  company  what  it  claims.  It  was  inoorp>niteil 
"  to  construct  a  rail  or  turnpike  road,"  and  after  proviiling 
for  its  organization,  conferring  upon  it  the  right  to  crass 
the  public  roads,  and  bridge  the  rivers  and  water  courses, 
and  giving  it  the  right  of  way,  etc.,  the  act  then  proceeds 
to  declare  the  special  rights  to  be  eiyoj-ed.  These  were, 
that  the  company  should  **  at  all  times  have  the  exclu- 
sive right  of  transportation  or  conveyance  of  persons, 
merchandise  and  produce  over  the  railroad  and  railroads 
to  be  by  them  constructed,  while  they  see  fit  to  exercise 
the  exclusive  right.'' 

The  exclusive  right  here  granted  was  to  be  eiyoyed  only 
upon  one  condition,  and  that  was,  that  the  company  should 
not  charge  more  than  fifty  cents  per  hundred  pounds  j>er 
hundred  miles  on  heavy  freight,  and  five  cents  a  mile  for 
every*  passenger  transported  over  the  road.  The  legisla- 
ture was  dealing  with  the  subject-matter  of  a  public  high- 
way, and  public  highways  had  theretofore  been  open  to  the 
free  use  of  all  persons  for  travel,  for  the  transportation  of 
goods,  and  the  conveyance  of  passengers,  without  the  pay- 
ment of  tolls  or  charges.  To  deny  the  use  of  a  public 
highway  to  the  people  al  large,  and  give  it  to  an  incorpo- 
rated company,  for  its  exclusive  use  to  convey  passengers 
and  freights,  was  deemed  an  extraordinary  privilege ;  and 
this  extraordinary  privilege  the  legislature  agreed  to  grant 
to  this  company,  provided  it  would  not  charge  more  than 
the  above  rates.  Or  to  put  it  in  the  form  of  contract,  it 
was  agreed  by  the  state  that  this  company  might  build  the 
road,  and  so  long  as  it  carried  freight  and  passengers  as 
prescribed  by  its  charter,  it  should  not  in  anywise  be  used 
by  the  public,  but  by  the  company  exclusively. 

Under  no  reasonable  construction  of  this  charter  can  it 
be  claimed  that  the  state  contracted  with  this  company  to 
guarantee  to  it  the  exclusive  right  to  charge  the  full  amount 
of  the  maximum  rates,  or  indeed  any  rate,  so  long  as  it 
did  not  exceed  them.  It  can  only  be  construed  to  mean, 
that  so  long  as  the  specified  maximum  '^f  rates  was  not 
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exceeded,  the  company  or  its  lessee  should  have  the  exclu- 
sive right  to  carry  freights  and  passengers  over  the  road- 
This  seems  to  us  to  be  the  unquestionable  meaning  of  the 
words  used,  but  even  if  this  be  doubtful,  "whatever is 
doubtful  is  decisively  certain  against  the  corporation."" 

Besides,  we  hardly  think  it  will  be  denied  that  the  state 
ha*  the  power  to  regulate  the  rates  of  freight  and  passen- 
ger fare  upon  railroads,  unless  that  right  has  been  clearlv 
parted  with  in  granting  their  charters.     Indeed,  the  words 
of  the  charter  parting  with   this  right  by  the  state,  mast 
amount  to  a  positive  contract.     In  the  case  of  the  Charles 
River  Bridge  Co.  vs.  Warren  Bridge  Co.  et  al.,  11  Pet.,  5«. 
C.  J.  Taney,  in  pronouncing  the  judgment  of  the  court, 
said,  that  it  was  "  necessary  to  show  that  the  legislature 
contracted  not  to  do  the  act  of  which  complaint  is  made. 
•     •     The  inquiry  then  is,  does  the  charter  contain  such 
a  contract  on  the  part  of  the  state  ?    Is  there  any  such 
stipulation  to  be  found  in  the  instrument?     •     •    ■    If 
a  contract  on  that  subject  can  be  gathered  from  the  charter, 
it  must  be  byiniplication,  and  cannot  be  found  in  the  vords. 
Can  such  an  agreement  be  implied?     The  rule  of  con- 
struction before  stated  is  an  answer  to  the  question.    In 
charters  of  this  descripti 
public,  or  given  to  the  cor 
words  of  the  charter,  bj 
struetion,  purport  to  con 
import  such  a  contract,  a 
also  49  Oa.,  151;  50  Id., 
/</.,  496;  46  /rf.,  234-5. 

Applying  these  rules  o: 
eration,  can  it  be  said  thi 
expressed  or  necessarily 
Have  the  absolute  right  I 
and  that  the  state  will  gu 
tlie  maximum  sums  nam 
tract  cannot  be  found  in  tl 
description  no  rights  are 


FEBRUAKY  TERM,  1883.  703 

Georgia  Railroad  et  al.  V9.  Smith  et  al..  Railroad  Ck>mmiaBloner8,  et  al. 

given  to  a  corporation,  beyond  those  which  the  words  of 
the  charter,  by  their  natural  and  proper  construction,  pur- 
port to  convey." 

The  natural  and  proper  construction  of  the  words 
used  is  that  the  state  stipulates,  upon  certain  terms, 
not  to  interfere  with  the  company's  exclusive  right  of 
transportation.  This  was  all.  It  is  nowhere  stipulated 
not  to  interfere  with  its  rates.  And,  to  bind  the  state,  it 
must  be  shown  that  she  contracted  with  the  company  that 
it  would  not  thus  interfere.  Let  us  inquire,  then,  how 
does  the  act  complained  of  deprive  the  railroad  of  its  ex- 
clusive right  to  convey  passengers  or  freight  ?  By  what 
paragraph  therein  is  the  road  opened  to  the  public  ?  The 
answers  are  obvious ;  there  is  not  a  line  to  be  found  in  it 
that  deprives  the  corporators  of  the  exclusive  use  of  the 
road  as  against  everybody.  Hence  the  learned  and  able 
counsel  for  the  railroad,  to  maintain  their  position,  were 
compelled,  in  their  construction,  to  insist  that  the  word 
exclusive,  in  the  12th  section  of  the  charter,  should  be 
stricken  out,  or  at  least  that  no  special  significance  should 
be  given  to  it.  Where,  we  ask,  is  there  authority  in  any 
court,  when  construing  the  grant  of  chartered  law  and 
power  to  a  corporation,  to  strike  out  or  weaken  the  force 
of  any  word  whatever,  so  as  to  enlarge  the  meaning,  or 
cover  what  it  would  not  cover  if  it  remained  therein  ?  We 
know  of  no  such  authority,  and  none  such  has  been,  or  can 
be,  shown  for  this. 

It  is  claimed  by  the  company  that  the  proviso  makes 
the  contract  between  it  and  the  state.  But  before  this 
can  be  construed  into  a  contract  such  as  is  contended  for, 
it  would  be  necessary  to  insert  words  therein  which  are 
not  used,  and  to  make  that  a  covenant  in  which  no  words 
of  covenant  appear.  The  cotistruction  contended  for  is, 
we  think,  unauthorized  and  violative  of  the  rules  as  to 
what  constitutes  the  usual  office  of  a  proviso.  See  15 
Peters,  423;  1  Bam.  &  Add.,  99  ;  Corny n's  Dig.,  "  Condi- 
tion" (A  2),  vol.  3 ;  Coke  on  Littleton,  203  (b);  Bouvier's 
L.  Die,  "  Proviso,"  399. 
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It  may  not  be  out  of  place,  in  concluding  thia  opinion, 
to  say  that,  whilst  we  hold  the  act  of  October  14,  1879. 
constitutional,  and  the  orders  of  the  commissioners  valid 
and  binding,  yei  we  are  not  to  be  understood  as  holdinf: 
that  their  powers  are  unlimited  or  beyond  legal  control  by 
the  proper  authorities  of  the  state.  On  the  contrary,  we 
hold  that  the  powers  which  have  been  conferred  upon 
them  are  to  be  exercised  within  legal  and  constitational 
limitations,  and  i»  such  way  as  not  to  invade  the  legal  and 
constitutional  rights  of  others.  If,  therefore,  the  case  made 
by  the  complainant  against  the  commissioners,  had  shown 
a  violation  of  the  chartered  rights  of  the  company,  it  wonld 
have  been  the  duty  of  this  court,  by  proper  order  and  de- 
cree, to  have  restrained  and  enjoined  them  from  such  vio- 
lation. All  grants  of  power  are  to  be  exercised  only  in 
conformity  to  the  constitutions  of  the  state  and  federal 
governments  and  the  laws  passed  in  pursuance  thereof. 

Judgment  affirmed. 

Hall,  Justice,  stated  that  he  concurred  in  the  judgment  of 
the  court,  but  could  not  concur  with  the  other  members 
thereof  fully  in  construing  section  12  of  the  charter  of 
the    Georgia    Railroad,    i    '  .  >     .  •        - 

dubitante  as  to  the  last  ] 
sent,  as  the  case  would,  ur 
sel,  be  carried  to  the  Supn 
and  he  considered  it  bettei 
on  the  judgment  of  a  full 


Jones  vs.  William 

1.  Where  the  tenants  of  a  land 
roiiil  whicli  ran  ttirough  the 
right  to  close  the  road,  but  ei 
aitd  not  adversely,  to  the  ri{ 
to  seven  years  fnmished  no  i 
HiotierH  from  removing  such 
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2.  The  abandonment  of  a  public  highway  by  mere  non  user  does  not 
work  a  forfeiture  of  the  right  to  its  use.  An  existing  public  road 
cannot  be  discontinued  without  the  order  of  the  ordinary  or  county 
commissioners,  where  there  are  such  commissioners,  based  upon 
application  and  notice,  and  duly  registered  in  the  proper  office. 

3.  The  corporate  authorities  of  the  town  of  Rockmart,  it  seems,  had 
no  jurisdiction  over  this  road.  If  they  had,  they  took  no  action  to 
discontinue  it.  The  opening  of  a  more  direct  road  by  them  had  no 
Buch  effect,  nor  does  it  appear  to  have  been  so  intended. 

April  3,  188S. 

County  Matters.  Roads  and  Bridges.  Easements.  Pre- 
scription. Before  Judge  Branham.  Polk  Superior  Court. 
August  Term,  1882. 

To  the  report  contained  in  the  decision,  it  is  only 
necessary  to  add,  in  connection  with  the  third  division 
thereof,  that  part  of  the  public  road,  the  use  of  which  had 
been  discontinued,  was  within  the  town  of  Rockmart,  and 
part  without,  and  it  appeared  from  the  evidence  that  a 
new  street  had  been  opened  by  the  corporate  authorities, 
and  thereupon  the  old  road  had  ceased  to  be  worked  or 
used,  and  a  fence  had  been  put  across  it. 

A.  T.  Williams;  Blance  &  Herbert,  by  brief,  for 
plaintiff  in  error. 

I.  F.  Thompson  ;  E.  N.  Broyles,  for  defendant. 

Hall,  Justice. 

This  bill  sought  an  injunction  and  decree  against  the 
road  commissioners  to  restrain  them  from  removing  ob- 
structions from  a  public  highway.  It  appears,  from  the 
facts  in  the  record,  that  the  road  ran  over  lands  to  which 
the  complainant  held  a  title  in  fee,  and  had  been  used  as 
a  public  road  for  forty  years  before  any  attempt  had  been 
made  to  close  it  up ;  that  this  use  had  ceased  for  some  six 
or  seven  years ;  that  there  had  been  a  fence  across  it  about 
that  length  of  time ;  that  it  was  not  obstructed  by  the 
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complainant,  but,  perhaps,  by  his  tenants ;  that  complain- 
ant had  not  dirftcted  the  obstructions,  and  there  had  never 
been  an  order  of  the  proper  authorities  to  discontinue  the 
use  of  the  road. 

On  the  hearing  of  the  case,  the  complainant  testified 
that  "he  had  never  ordered  the  old  road  closed,  aod  never 
claimed  the  right  to  keep  it  closed,  and  if  he  had  beeD 
urged  to  open  it,  would  have  made  no  objection  until  after 
the  lane  fence  was  removed.  The  lane  fence  was  removed 
at  no  particular  time,  but  was  moved  at  piece  nieai!i- 
There  was  no  order  of  court,  so  far  as  he  knew,  to  close  the 
road."  When  the  testimony  had  closed,  the  defendants 
moved  to  dismiss  this  bill,  because  it  was  shown  that  the 
complainant  did  not  hold  the  easement  by  adverse  posses- 
sion under  claim  of  right,  and  that  the  mere  abandonment 
of  the  road  by  non-user  and  failure  to  work  it  was  not  s 
forfeiture  of  the  right  of  the  public  to  its  use  as  a  highwa^- 

This  motion  was  sustained,  and  the  bill  dlsmii^sed. 

1.  So  far  from  claiming 
close  this  road,  the  eviden< 
ant  exercised  it  in  subordii 
the  right  of  the  public,  a 
was  without  any  foundati 
and  cases  cited  tliereunder 

2.  That  abandonment  of 
user  does  not  work  a  forfei 
ident  from  our  legislation 
public  road  cannot  be  dit 
the  ordinary  or  county  c 
such  commissioners,  passe 
and  duly  registered  in  the 
608  inclusive. 

3.  Tiie  corporate  author! 
it  seems,  had  no  jurisdictic 
they  had,  they  never  tool 
opening  of  a  more  direct 


FEBRUARY  TERM,  1SS3.  707 


Hamie  r».  Watson. 


such  effect,  nor  does  it  appear  that  they  thereby  intended 
that  it  should.     In  any  view  that  we  are  able  to  take,  the 
court  below  did  not  err  in  dismissing  the  bill  at  the  hearing. 
Judgment  affirmed. 


Haykie  vs.  Watson. 

[Tbis  cue  «m  argued  at  the  Ust  'erm,  and  the  decision  rasenreJ.J 

1.  There  was  no  error  in  granting  a  new  trial  in  this  oane. 

2.  WTiere  a  vendor  otfered  to  sell  land  for  a  sperified  price,  bnt  sub- 
se<|uently  conveyed  it  to  a  trustee  for  a  married  woman,  for  a  con- 
sideration expressed  in  the  deed  less  than  the  i)rico  asked,  and 
took  the  note  of  the  husband  of  the  cestui  q\u  trust  for  the  differ- 
ence, and  this  note  was  subsequently  renewed  by  both  husband 
.and  wife,  such  note  was  hardly  for  the  purchase  money  of  the  land, 
so  as  to  subject  it  as  against  a  homestead  therein. 

FebniarySO,  1883. 

New  Trial.  Vendor  and  Purchaser.  Trusts  and  Trustees. 
Homestead.  Before  Judge  Pottle.  Hart  Superior  Court. 
March  Term,  1882. 

Watson  endeavored  to  purchase  a  lot  of  land  from 
Haynie.  They  agreed  upon  $1,500  as  a  price.  AVatson 
desired  the  land  for  his  wife,  but  her  trustee,  Blake,  had 
only  $1,380,  and  refused  to  give  more  for  tlie  land.  Haynie 
then  agreed  that  if  Watson  would  give  his  note  for  the 
difference  of  $120,  he  would  make  the  deed  to  the  trustee. 
This  was  agreed  upon,  the  deed  made  for  the  expressed 
consideration  of  $1,380,  and  Watson  gave  his  note.  Sub- 
sequently this  was  renewed,  both  Watson  and  his  wife 
.signing.  Whether  or  not  the  first  note  contained  a  state- 
ment that  it  was  for  purchase  money,  the  evidence  was 
conflicting,  the  note  itself  having  been  destroyed  ;  but  the 
renewal  note  did  state  that  it  was  for  purchase  money. 
Suit  was  brought,  judgment  obtained  and  a  levy  made  on 
the  land.  Mrs.  Watson  interposed  a  claim,  on  the  ground 
that  she  had  had  a  homestead  set  apart  in  the  property. 
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The  jury  found  the  property  subject.  A  motion  for  a 
new  trial  was  made  and  granted,  and  plaintiff  excepted. 

A.  G.  McCuRRY,  by  brief,  for  plaintiff  in  error. 

J.  H.  Skelton  ;  Worley  &  Carlton,  by  J.  H.  Lumpkdt, 

for  defendant. 

Jackson,  Chief  Justice. 

This  is  the  first  grant  of  a  new  trial.  In  such  a  case  the 
action  of  the  judge  is  never  closely  scanned,  and,  unless 
the  verdict  be  demanded,  that  action  granting  the  new 
trial  is  always  affirmed.     It  is  not  demanded  in  this  case. 

The  judgment  which  sought  to  subject  the  land  was 
hardly  rendered  on  a  note  for  purchase  money ;  at  least 
we  shall  not  interfere  with  the  court  below,  who  wishes  to 
review  his  ruling  on  the  law  of  the  case  as  applied  to  the 
facts  reported  above.  See  65  6a.^  177;  60/6.,  456;  40 
/J.,  423,  428.  If  the  consideration  of  the  note  was  Dot 
purchase  money,  of  course  the  claimant's  homestead  should 
have  prevailed  over  the  judgment  on  that  note. 

Judgment  affirmed. 


Smith,  ordinary,  for  use,  vs.  Andrews,  administrator,  et  ol 

[In  this  case,  Hall,  Justice,  being  disqualified.  Judge  Adams,  of  the  Easteni  Circuit 

was  designated  to  preside  in  his  stead.] 

1.  The  ordinary  of  a  county  having  jurisdiction  of  an  adminiBtration 
is  incompetent  as  an  attorney  to  bring  suit  on  the  bond  of  the  ad- 
ministrator. 

2..  A  guit  so  instituted  by  the  ordinary  as  sole  counsel  was  illegal,  wd 
could  not  be  amended  by  adding  the  name  of  another  attorney 
nunc  pro  tunc  to  the  declaration. 

(a.)  This  case  differs  from  that  in  31  C?a.,  337.  What  the  law  forbids 
to  be  done  is  widely  different  from  that  which  is  permissive  ordtf* 
cretionary. 

April  17;  18S8. 
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Sallh,  wduiMj.  far  vk.  r»  Andiws  adminlMiator.  H  ^ 


Crawto&d,  Jnsdce. 

Section  339  of  the  Code  is  in  the  following  lan^niaore : 
'*  No  ordinanr  shall  engage,  directly  or  indirectly,  in  the 
practice  of  law  in  his  own,  or  in  the  name  of  another^,  as 
a  partner,  open  or  silent,  or  otherwise,  in  any  cause  or  pro- 
ceeding in  his  own  court,  or  in  another  court  of  which  his 
oi^n  court  has,  or  has  had  or  may  have  jurisdiction/^ 

The  questions  made  by  the  record  in  this  case  tfrise  out 
of  the  construction  of  the  foregoing  statute. 

The  ordinary  of  Crawford  county  being  a  practicing 
attorney  at  law,   as   such   attorney   brought   suit   upon 
an  administrator's  bond  in  the  superior  court  for  such 
county.    At  the  trial  term  of  the  case,  defendants,  by 
their  counsel,  moved  to  dismiss  the  same  upon  the  ground 
that  it  appeared  and  was  admitted  that  R.D.  Smith,  Esq., 
w^ho  sued  said  case  and  signed  said  declaration  as  the  sole 
attorney  for  the  plaintiff,  was,  at  the  time  of  signing  and 
the  bringing  of  said  suit,  the  plaintiff  therein  and  the 
ordinary  for  the  county  of  Cra^ibrd ;  and  that  the  court 
of  ordinary  for  said  county  had  jurisdiction  of  the  admin- 
istration upon  which  said  suit  was  brought.     Pending  the 
argument  of  this  motion,  plaintiff's  counsel  moved   to 
amend  by  placing  the  signature  of  B.  M.   Davis,  Esq., 
nunc  pro  tunc^  as  plaintiff's  attorney  to  said  declaration* 
which,  upon  objection  by  defendant's  counsel,  was  refused 
and  disallowed,  to  which  ruling  plaintiff  then  and  there 
excepted. 

The  court  then  sustained  the  motion  of  defendants' 
counsel  and  dismissed  the  plaintirs  suit,  to  which  ruling 
the  plaintiff  agai|i  excepted. 

The  first  question  to  be  settled  in  this  case  is,  ^}^^^^^^^ 
the  suit  grew  out  of  a  cause  or  proceeding  over  whieU  ^     ^^ 
court  of  ordinary  has  or  has  had  or  may  have  jurisdiot  xo^. 
If  it  did,  then  it  is  clear  that  it  is  such  a  suit  as  the  ^^"^^^^ 
ary,  being  an  attorney,  could  not  as  such  ^^^'^"^^J.  ^^"^ 
All  estates  administered  upon  must  be  by  proeeedii\S^ 
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Sniltb,  oTdliULrr.  lor  um  n.  ADdrewi,  ftdmlalMi*.tot.  <<  at 

the  court  of  ordinary.  There  must  have  been,  therefore, 
a  petition  in  writing  made  to  the  ordinary  for  the  appoinl- 
ment  of  this  administrator;  the  very  bond  upon  which 
suit  in  this  case  was  brought  must  have  been  fixed  in 
amount  by  him;  the  securities  thereto  must  have  been 
approved  by  him.  The  returns  made  by  the  administra- 
tor annually  must  have  been  made  to  and  approved  by  him ; 
the  liability  of  the  administrator  under  those  returns  so 
approved,  is  prima  facie  evidence  against  him ;  the  whole 
proceeding,  from  his  appointment  to  the  final  settlement 
of  the  administration,  is  one  over  which  the  ordinarj'  hai 
jurisdiction,  even  to  the  extent  of  trying  the  question  of 
the  amount  due  upon  his  acconnts,  if  the  wards,  when  of 
age,  see  tit  to  cite  him  to  appear  before  the  ordinary  for 
such  settlement. 

Whilst  it  is  true  that  the  bond  itself  must  be  sued  in  the 
superior  court,  it  is  but  the  ultimate  security  for  the  lia- 
bility appearing  upon  the  books  of  the  returns  passed 
upon  by  the  ordinary.  It  could,  therefore,  be  scarcely 
claimed  thitt  he  should  sit  in  judgment  in  his  own  court 
on  matters  that  create  a  prima  fade  liability  against  the 
administrator,  and  then  sue  the  bond  and  make  testimony 
from  his  own  records  to  establish  the  amount  due  thereon. 

Hence,  it  seems  to  us  clear  that  this  suit  was  illegally 
brought,  and  one  which  the  ordinary,  as  an  attorney,  could 
not  bring,  even  though  broug*'*  ■'"  — "■ — * 

But  it  is  said  that  the  judg 
counsel  to  amend  by  placin, 
Esq.,  nuncpi'o  tunc,  as  plaini 
ation.  To  this  we  say  that  thi 
none  that  the  law  could  re 
that  could  be  amended. 

The  suit,  as  brought,  was  ■ 
the  case  was  forbidden  by  la 
claimed  that  when  such  a  suit 
the  ground  that  the  law  forbi 
all  in  that  way,  that  it  may 
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Barrr  A  COl.  rl  Vwrj  ^  o'- 


it  by  a  nunc  pro  tunc  orderi  Whatsoever  the  law  forbids 
to  be  done  is  widely  different  from  that  which  is  permis- 
sive or  discretionary. 

The  suit  was  brought  contrary  to  a  positive  law,  and 
therefore  void ;  no  amendment  can  be  made  to  a  void  suit. 
We  are  referred  to  the  decision  in  the  case  of  Tatum  et 
al.  vs.  Allison^  Anderson  db  Co.,  31  Ga.^  337,  where  it  was 
held  that  a  writ  might  be  signed  by  an  attorney  in  fact  of 
the  plaintiffs,  and  that  if  the  signing  be  imperfect,  it  is 
curable,  even  under  the  act  of  1818.  We  apprehend  that 
if  there  had  been  a  positive  law  forbidding  a  writ  to  be 
signed  by  an  attorney  in  fact,  as  it  is  in  this  case  that  an 
attorney  at  law  shall  not  bring  such  a  suit,  that  the  court 
in  that  case  would  have  ruled  as  we  do  in  this. 

Judgment  affirmed. 


♦Barry  &  Company  vs.  Usry  et  aL 

1.  A  merchant  always  warrants  that  what  he  sells  is  reasonably  suit- 
ed to  the  use  for  w^hich  it  is  sold.  Therefore,  in  a  suit  on  a  note 
given  for  chemicals  to  be  used  as  a  fertilizer,  the  plea  being  failure 
of  consideration,  there  was  no  error  in  charging  that  **  if  the  jury 
believed  from  the  evidence  that  the  fertilizer  for  which  the  note 
was  given  was  properly  and  skillfully  applied  by  defendants,  that 
the  soil  was  suitable  and  the  seasons  favorable,  and  that  the  fer- 
tilizer failed  to  produce  any  result  as  to  an  increase  in  the  crops,  then 
the  fertilizer  was  not  reasonably  suited  to  the  purpose  for  which 
it  was  sold,  and  you  should  find  for  the  defendants,"  the  con- 
verse of  the  proposition  being  fully  given. 

2.  There  was  sufficient  evidence  to  support  the  verdict. 
Judgment  affirmed. 

AprU  17,  1SS8. 

Jackson,  Chief  Justice. 

[Barry  &  Company  sued  Usry  et  at  on  a  promissory 
note.  Defendants  pleaded  the  general  issue  and  failur** 
of  consideration,  in  that  the  note  was  given  for  a  fi*rtili2«*r 


<■  No  full  reports  or  opinions  are  published  iu  the  following  coaei,  uudvr  ih«i  pr<^ 
▼Inoni  of  the  act  of  March  2, 1875.    (R.) 
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Johnson,  executrix,  v$.  Marietta  and  North  Georgia  fiallroad. 

purchased  for  the  purpose  of  increasing  the  productiveness 
of  defendants'  land  in  1878 ;  that  the  lands  were  well  pre- 
pared, the  fertilizer  properly  applied,  the  crops  well  cul- 
tivated and  the  seasons  tolerably  propitious ;  but  the  fer- 
tilizers were  worthless  and  of  no  benefit. 

On  the  trial,  plaintiffs  introduced  the  notes  sued  on. 
Defendants  introduced  evidence  in  support  of  their  plea 
of  failure  of  consideration,  which  it  is  unnecessary  to  recite 
here.  The  jury  found  for  the  defendants.  Plaintifis 
moved  for  a  new  trial,  because  the  verdict  was  contrary  to 
law  and  evidence,  and  because  the  court  charged  as  set 
out  in  the  first  head-note. 

The  motion  was  overruled,  and  plaintiffs  excepted.] 


Johnson,  executrix,  vs.  Marietta  and  North  Georgia 

Railroad. 

1.  The  fact  that  a  judge  of  the  superior  court  had  formerly  been  a  di- 
rector of  a  railroad  company,  and  was  so  at  the  time  that  an  attor 
nay  rendered  professional  services  to  the  company,  did  not  dis- 
qualify him  from  presiding  at  the  trial  of  a  suit  for  such  senrices,  ii 
at  that  time  he  had  ceased  to  be  a  director,  owned  no  stock,  and 
was  not  otherwise  interested.  It  is  present,  not  past,  interest 
which  disqualifies  a  judge. 

2.  In  no  case  will  the  first  grant  of  a  new  trial  be  reversed,  unless  ii 
be  made  to  appear  that  the  discretion  vested  in  the  presiding  judge 
had  been  abused.    Such  is  not  the  case  here. 

Judgment  afiSrmed. 

MuTCh  13,  1B8S. 

Jackson,  Chief  Justice. 

[Mrs.  Johnson,  executrix  of  Abda  Johnson,  deceasedi 
sued  the  Marietta  and  North  Georgia  Railroad  for  $1,000, 
alleged  to  be  due  for  services  rendered  by  the  testator  as 
attorney  for  the  company.  The  jury  found  for  the  plain- 
tiff $600.  Defendant  moved  for  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence.  It  was 
granted,  and  plaintiff  excepted.  One  assignment  of  error 
was  that  the  presiding  judge  had  been  a  director  in  de- 
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feadant  at  the  time  the  services  which  formed  the  basis  of 
the  suit  were  rendered,  though  he  had  since  ceased  to  be 
such,  and  that  he  was  not  qualified  to  grant  the  new  trial. 
The  judge  certifies  that  no  objection  was  made  on  this 
ground  before  him.] 


Phikizy  &  Clayton  vs.  Porter  et  aL 

Possession  must  be  actual  in  order  to  protect  land  purchased  from 
a  defendant  in  fi.  fa»  by  a  bona  fide  purchaser,  after  the  lapse  of 
four  years.  That  the  purchaser  had  the  land  surveyed,  and  find- 
ing the  fence  of  a  neighbor  a  little  over  his  line,  permitted  it  to 
remain  there,  on  condition  that  he  might  join  a  fence  thereto  if  he 
should  desire  to  clear  his  land  and  build  a  fence,  does  not  alone 
show  such  possession  as  will  relieve  the  land  from  the  lien  of  a 
judgment  against  the  vendor.  Code,  ^83;  55  Ga.,  44,  224;  64 
76.,  46. 

Judgment  reversed. 
March  IS,  1883. 

Jackson,  Chief  Justice. 

[A  ii,fa.  was  levied  on  land,  and  a  claim  was  interposed. 
The  claimant  was  a  purchaser  from  the  defendant  in  fi-  /«- 
after  the  date  of  the  judgment,  but  claimed  to  be  relieved 
from  the  lien  of  the  judgment  by  reason  of  four  years    pos- 
session under  §3583  of  the  Code.     The  evidence  of  P^^®^^" 
sion  relied  on  was  that  the  purchaser  ^*^  ^^®  ^*     ,.^^^e 
veyed  and  found  that  a  neighbor  had  run  her  fence  a  ^^^^ 
over  his  line,  in  order  to  avoid  a  swamp ;   and  he  ^^    ^:^^^ 
with  the  neighbor's  agent  that  her  fence   might  re^^  ^^ 
where  it  was  over  the  line,  with  the  privilege  ^^^^^\^-^ct. 
him  of  joining  it.     The  jury  found  the  land  ^/>^^^^-^ 
Plaintiff  moved  for  a  new  trial  on  the  ground  ^*^* "iotx 
diet  was  not  supported  by  the  evidence.      The  mo  lo 
overruled,  and  plaintiff  excepted.] 
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Moreland  t«.  Troup  County ;  City  of  Atlanta  m.  Wilson. 


MORELAND  V8.    TrOUP  CoUNTY. 

The  right  to  recover  damages  resulting  from  a  failure  of  a  county  to 
keep  its  bridges  in  proper  repair  was  not  affected  by  the  adoption 
of  the  constitution  of  1877.  Whether  or  not  the  reBtrictioD  im- 
posed by  that  instrument  (art.  7,  sec.  6,  par.  2)  on  the  taxing 
power  of  a  county  would  prevent  the  plaintiff  from  realizing  the 
amount  of  his  demand,  does  not  affect  the  right  of  recovery;  nor 
does  it  furnish  any  ground  of  demurrer  to  the  declaration. 
Judgment  reversed. 

April  3,  1883. 

Crawford,  Justice. 

[Moreland  brought  suit  against  the  county  of  Troup  w 
recover  damages  for  an  injury  to  him,  alleged  to  haie 
been  sustained  on  account  of  the  negligence  of  the  county 
in  not  keeping  one  of  the  public  bridges  in  repair.  Defend- 
ant demurred  to  the  declaration,  on  the  ground  that  it 
showed  on  its  face  that  the  injury  complained  of  had  been 
sustained  since  the  adoption  of  the  constitution  of  1811 
The  demurrer  was  sustained,  and  plaintiff  excepted.] 


City  op  Atlanta  trs.  Wilson. 

[Two  juBtlces  presiding. J 

1.  A  case  was  brought  in  the  superior  court,  dismissed  and  re-l 
in  the  city  court  of  Atlanta ;  when  called,  a  motion  was  made  to 
dismiss  because  the  costs  in  the  superior  court  had  not  been  paid; 
the  jury  found  that  they  had  been  paid ;  a  motion  was  made  fori 
new  trial,  which  was  granted  unless  the  plaintiff  would  pay  a  cer 
tain  sum  of  additional  costs  which  the  judge  found  to  be  duels 
the  superior  court ;  this  was  done ;  exception  was  taken  thereto: 

Held,  that  the  object  of  the  law  is  to  have  the  costs  paid;  they  bite 
been  paid,  and  under  the  facts  of  the  case  a  new  trial  is  onneces- 
sary  on  this  ground. 

2.  This  case  has  been  before  this  court  three  times ;  the  law  of  the 
case  was  settled  by  the  decisions  then  announced ;  the  chai)^  of 
the  court  submitted  the  same  to  the  jury  fairly  and  fully,  and  i 
new  trial  is  not  required.    69  <?o.,  644 ;  60  Ih.,  474 ;  63  Ih.,  291. 

(a.)  In  illustrations  by  the  court  in  his  charge,  allusions  to  what 
counsel  has  said,  especially  in  a  concluding  argument,  Ja  bad 
practice,  and  has  a  tendency  to  indorse  the  comcladiog  q>eecb. 


FEBRCAKY  TERM,  1SS3.  715 


Pfttillo  nt.  Mayer  A  Glaaber. 


Under  the  facte  of  this  ca^,  however,  and  taking  the  entire  charge 
together,  a  new  trial  is  not  necessary. 
3.  The  verdict  has  settled  the  questions  of  £Bct,  the  damages  were 
not  excessive,  and  nothing  said  hy  the  court  injured  the  defendant . 
Judgment  affiimed. 

August  '27,  1883 

Jackbox,  Chief  Jasdce. 

[To  the  report  contained  in  the  head-notes,  it  is  only 
necessary  to  add  that  this  case  has  been  before  the  court 
three  times  before.  See  59  (?a.,  594 ;  60  lb..  4T4 ;  63"  /*., 
291 ;  where  it  will  be  found  reported.  In  connection  with 
head-note  2  (a),  it  may  be  stated  that  the  court,  in  charg- 
ing as  to  what  barriers  might  be  necessary  to  protect 
passers  from  injury  resulting  from  an  embankment  in  a 
street,  referred  to  the  barriers  described  by  counsel  for 
plaintiff  in  the  concluding  argument.] 


Patillo  v8.  Mayer  &  Glauber. 

1.  A  person  drew  a  draft  on  a  firm,  payable  to  hin-self  or  order,  for 
an  amount  stated,  *'  for  supplies,  etc.,  furnished  me  to  make  my 
crops,  this  to  be  an  advance  to  me  under  my  mortgage  *'  of  same 
date,  waiving  homestead  and  other  exemptions.  There  was  no 
acceptance  of  this,  but  the  drawer  and  after  him  a  third  party  signed 
their  names  across  the  face  of  the  paper,  and  it  was  delivered  to 
the  drawees : 

Held,  that  it  was  in  legal  effect  a  promissory  note,  and  could  be  de- 
clared on  in  the  statutory  form  as  such. 

2.  The  effect  of  the  signature  of  the  third  person  on  the  face  of  the 
paper  was  to  make  him  a  surety  for  the  principal  debtor.  The  form 
of  a  contract  is  immaterial,  provided  the  fact  of  suretyship  exists ; 
hence,  an  accommodation  indorser  is  considered  merely  as  a  surety. 
Code,  §2151;  2  G'a.,  159. 

3.  This  case  having  been  apparently  brought  here  for  delay  only,  ten 
per  cent,  damages  are  awarded  against  the  plaintiff  in  error. 
Judgment  affirmed  with  damages. 

Mareh  20.  18SS. 

Hall,  Justice. 

[Plaintiffs  sued  on  the  paper  stated  in  the  first  head- 
note*    On  the  trial,  defendant  moved  for  a  non-suit,  which 
was  refused,  and  this  was  assigned  as  error.] 
V  7(M6 
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Otboro  H.  Oabom:  Bider  A  ol  n.  Waton  a  al.,  executon. 


OSBOBK  Vt.  OSBOBN. 

A  conditioQ  precedent  to  isauing  the  writ  o 
party  seeking  it  shall  produce  i 
decision  or  judgment  in  the  bi 
coBta  which  may  have  accnied 
This  condition  is  not  met  by  a 
tiorari  has  paid  "the  court  c 
3685. 

Judgment  affirmed, 
iinch  u,  18S3. 

Jackson,  Chief  Justice. 

[Thejudgment  excepted  1 
tiorari  on  the  hearing,  tor  v 
to  costs.  The  only  certifica: 
certiorari  had  paid  "  all  con 


Rider  et  al.  vs.  Wi 

Title  by  prescription  was  not  ehowi 
a  perfect  title  from  the  state  hai 
verdict  for  the  latter  was  not  ci 
42679. 

(a.)  PoHsesBion,  to  furnish  a  baai 
public,  continuous,  exclusive,  u 
a  tramway  or  sluice  boxes  for  t 
ing  lot  touched,  or  just  passed 
volved  in  suit,  does  aot  constitu 
lot  under  claim  of  right  as  will  r 
cially  wtiere  sach  construction 
coatinuoasly,  but  was  allowed 
tion  of  the  time. 

(b.)  Qesidesthere  was  conflict  as 
this  case,  and  the  credibUity  ( 
jury. 
Judgment  affirmed. 


Jackson,  Chief  Justice. 
Cited  for  plaintiffs  in  erro 
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ROGEBS   r«.   ChKEOKKE   IltOS   A5D  RuLWAT    COMFAXT. 

1.  Where  is  a  iBodoo  i«.c  nev  triju  the  moTant  is  allowi^i  luiti;  a  oer* 
tain  dar,  time  or  lerai  to  pref<mre  juid  &je  the  isotk^  axhI  «p> 
proved  brief  ot  eii'itrnce,  the  w«  ird  *"  until "  iaoJniie*  s^uoh  dj»y, 
term  or  tinie,  and  if  premier  aetioa  be  taken  ai  that  tinie<»  it  i:>  in 
eemsaiL.    67  On.,  765. 

2.  TThere  the  respondent  in  the  motion  mored  to  dismi$:!&  it  iMt  the 
ground  that  the  m«.»ii..«  and  hritri  oi  evidence  were  ni^  apjMvnxNl 
and  filed  in  time,  Imt  no  (■•int  vas  made  on  the  ah^aeiKie  i^  a  r>.> 
nisi  or  waiver  thereof,  the  point  cannot  be  rai$«eil  for  the  fir?t  time 
in  thi£  coorty  as  a  reaem»n  for  reversing  the  refasal  to  di^mi^  the 
motion.    69  Gn.,  729. 

(a.)  Besidea,  cooneel  for  re^»ondent  were  senreil  with  the  motion, 
were  i^esent  at  the  hearing,  and  participated  in  the  pnx«edini!^ 
and  this  was  a  waiver  of  the  ruh  hi>i.    69  Ga.,  7$2, 

3.  This  was  the  first  grant  of  a  new  trial  the  evidence  was  conflicting, 
and  there  was  no  abase  of  discretion  in  the  judgment. 
Jodgment  affirmed. 

17. 


ELalx,  Jastice. 


WiKLE,  receiver,  vs.  Silva  et  aL 

1.  The  custody  of  property  by  the  receiver  of  the  court  is  the  custo^ly 
of  the  court.  One  who  dispossesses  the  receiver,  therefore,  of  pri>p* 
erty  consigned  to  him  by  the  court,  dispossesses  the  court,  and  of 
course  becomes  in  contempt  of  court ;  and  he  may  be  punished 

.  for  contempt,  and  the  property  may  be  restored. 

2.  In  this  case  the  question  of  possession  by  the  receiver  was  con- 
tested ;  the  affidavits  were  conflicting ;  the  chancellor  refused  to 
grants  order  for  the  restoration  of  the  property  in  contest,  Uieri»by 
passing  on  contested  facts ;  and  we  will  not  control  his  discretion, 
unless  it  be  made  clearly  to  appear  that  he  hsF  abused  it. 

(a.)  Title  should  not  be  tried  on  such  a  summary  proceeding;  po«- 
s^ssiQn  alone  is  in  issue. 
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Wlmblab  ta.  The  SUte  ol  GeoiFl>- 

3.  In  rasea  where  the  chancellor  has  discharged  a  ruU  niti  and  raleJ 
that  the  defendant  was  not  in  contempt,  this  court  vill  stilt  morr 
reluctantly  interfere. 
Judgment  atfirmeil. 

April  >,  IMS. 

Jackson,  Chief  Justice. 


WiMBisH  vs.  The  State  op  Georgia. 

1.  The  evidence  of  the  guilt  of  the  defendant  in  thia  cue  ie  o^n- 
whelming. 

2.  A  demurrer  to  the  indictment  should  have  been  in  nriting,  mil 
shown  to  have  been  so,  before  arraignment ;  otherwiae  its  o^ej- 
ruling  on  that  ground  will  be  affirmed.  Code,  44tt39 ;  22  Gn.,  4?). 
503,  Wo,  546;  41 /6.,  484,  500;  60  J6.,  126.  • 

3.  One  question  in  a  criminal  case  being  in  regard  to  the  loc*tioii<^ 
a  county  line,  so  as  to  fix  the  venue,  hearsay  evidence  is  adiiii«»>- 
ble.  Lines  between  large  tracts  of  country,  as  between  i-oa>t- 
tiea,  may  be  proved  by  hearsay,  reputation  or  tradition.  Vw 
numbers  of  people  are  interested  and  large  interests  at  Kiif. 
and  many  will  know  and  talk  about  the  lines ;  what  is  mid  wJ 
what  is  handed  down  from  father  to  son  thus  becomes  evident* 
to  be  weighed  by  the  jury;  and  a  charge  that  such  testinnaF 
could  be  considered  by  the  jury,  with  the  other  facta  and  ciitoic- 
alsnces,  W  show  where  the  line  ran,  was  not  error.  Tj'ln*" 
Boundaries,  SS6  and  citations. 

(a.)  As  to  private  boundaries  the  extent  of  the  rule  la  in  qnettioii 

Tyler  on  Boundaries,  296  et  teq 
(A. )  In  this  case  no  objection  was  made  to  the  admission  of  testinKXi; 

by  a  witness  that  he  had  heard  people  atate  where  the  coonl;  liix 

was ;  but  error  was  assigned  in  the  charge  of  the  court  thereon  i- 

follows:  "If  a  witness  swears  positively  to  a  matter,  jon  nuf  nh- 

that  into  consideration ;  alao  take  Into  consideration  his  immo' 

why  he  knew  where  the  county  line  was.    County  lines  tKJf 

quently  a  matter  of,  you  migl 

friends  as  to  where  a  county  li 

things  hearsays  are  permitte 

told  where  the  line  was,  and  I 

in  one  county  or  the  other  froo 

facts  and  all  others  the  jury  i 

from  them  whether  they  are 

that  this  man  committed  tlie  < 

4.  The  same  degree  of  evidence  i 
•The  ilsmuirei  wu  on  (emit,  and  It  d 
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X5c^ote  •».  Wlit'jdb^  *?  -i- .  &:Ci£  t^  Tbe  Stait  .-^  v^^^w-cat 


a  criming  c*s«^  »5  u>  {^mre  the  tLJun  irLi:Tv*ii«*nts  \^  xh^  \-rInw.  but 
no  more. 
ra.}  In  thi*  ca.'Si?  the  jn-i^e  chArpt-d  th*:  tbe  renue  mc<t  V  es:a*0:>htxi 
beyon«i  a  re*.'!«»r^bie  ^i- >a''^4,  amd  ear^-  the  'Vft-ndant  the  fiiri  K  :>e- 
fit  of  that  d-  ^-tricrf-  TrK*  chjirve  i*  fnll,  a  We.  oivJir  *nd  cvai;>i\- hen- 
si  ve,  and  is  the  law  of  the 
Jn^iimQent  adinDed. 


Jacksox,  Chief  Jastice, 


Nichols  r#.  Whelchkl  et  a/. 

1-  The  record  in  thla  case  i«  ansatisfactonr ;  the  testimony  fHils  to 
show  all  the  facts  necessary  to  a  pi\>per  adjudication  of  the  rii^ht^ 
of  the  parties,  but  it  shows  enoujrh  to  require  a  new  trial. 

(a.)  The  judgments  under  which  a  sale  was  made,  by  virtue  of  which 
claimant  claims  in  this  case,  were  rendered  in  cases  ixnumenctHl  to 
enforce  a  mechanic's  lien,  but  in  what  manner  does  not  ap^H'ar ; 
nor  is  it  apparent  how  a  general  judirment  was  obtained  in  a  cam* 
begun  by  a  seiztire  under  ttfi.fa.  issued  on  a  mei»hanic's  lien. 

2.  Where  a  judgment  renderwi  in  1876  was  in  1879  levied  on  i*ertain 
land,  to  which  a  claim  was  interposed  by  one  claiming  title  under 
a  sheriff's  deed  made  in  1874,  the  plaintiff  in  the  last  judgment 
attacking  the  former  sale  as  void,  it  wa.s  error  calculatetl  to  mis- 
lead the  jury  for  the  court  to  charge  that,  if  the  claimant  hail  Innm 
in  possession  of  the  land  levied  on  for  four  years  and  was  a  bona 
fide  purchaser  for  a  valuable  consideration  without  notice  of  the 
plaintiff 's  judgment,  the  land  would  not  be  subject.  The  claimant , 
having  bought  two  years  before  the  date  of  the  judgment,  could 
not  have  had  notice,  and  the  jury  may  have  been  misled. 
Judgment  reversed. 
March  18. 188S. 

Crawford,  Justice. 


RoLiN  v8.  The  State  of  Georgia. 

1.  a  motion  in  arrest  of  judgment  in  a  case  of  larceny  from  the  house, 
predicated  on  the  grounds  that  the  indictment  was  so  fatally  do* 
fective  that  no  legal  judgment  could  be  rendered  theret)n,  that  it 
did  not  charge  the  defendant  with  a  violation  of  any  penal  law  of 
this  state,  and  that  under  it  she  should  only  have  been  sentenced 
for  a  misdemeanor,  should  specify  the  fatal  defects  in  the  indict- 
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Srollb,  ordiDUT,  li>r  uM.  n.  Aadrewi,  xlmlnlMrttof.  A  ol. 

The  jury  found  the  property  subject.  A  motion  for  a 
new  trial  was  made  and  granted,  and  plaintiff  excepted. 

A.  G.  McCcRRT,  by  brief,  for  plaintiff  in  error. 

J.  H.  Skelton  ;  Woslit  &  Carlton,  by  J.  H.  Lukpkis, 
for  defendant. 

Jacksos,  Chief  Justice. 

This  is  the  first  grant  of  a  new  trial.  In  such  a  case  the 
action  of  the  judge  is  never  closely  scanned,  and,  unless 
the  verdict  be  demanded,  that  action  granting  the  new 
trial  is  always  affirmed.     It  is  not  demanded  in  this  case. 

The  judgment  which  sought  to  subject  the  land  was 
hardly  rendered  on  a  note  for  purchase  money ;  at  lea^t 
we  shall  not  interfere  with  the  court  below,  who  wishes  to 
review  his  ruling  on  the  law  of  the  case  as  applied  to  the 
facts  reported  above.  See  65  Oa.,  177;  60/6.,  456;  40 
lb.,  423,  428.  If  the  consideration  of  the  note  was  not 
purchase  money,  of  course  the  claimant's  homestead  should 
have  prevailed  over  the  judgment  on  that  note. 

Judgment  affirmed. 


Smite,  ordinary,  for  use,  vs.  Ar""' 


1.  The  ordinary  of  &  county  having 
is  inoom potent  ae  an  attorney  to 
minietrator. 

2..  A  guit  so  instituted  by  the  ordinal 
uould  not  he  amended  by  addin 
nunc  pro  tunc  to  the  declaration. 

(a.)  This  case  differa  trom  that  in  31 
to  be  done  ie  widely  different  frot 
eretionary. 

April  17^  IMS. 


FEBRUARY  TERM,  1883.  709 

Smith,  ordinary,  for  use,  vs.  Andrews  administrator,  et  al. 

Crawford,  Justice. 

Section  339  of  the  Code  is  in  the  following  language : 
"  No  ordinary  shall  engage,  directly  or  indirectly,  in  the 
practice  of  law  in  his  own,  or  in  the  name  of  another,  as 
a  partner,  open  or  silent,  or  otherwise,  in  any  cause  or  pro- 
ceeding in  his  own  court,  or  in  another  court  of  which  his 
own  court  has,  or  has  had  or  may  have  jurisdiction." 

The  questions  made  by  the  record  in  this  case  Aise  out 
of  the  construction  of  the  foregoing  statute. 

The  ordinary  of  Crawford  county  being  a  practicing 
attorney  at  law,  as  such  attorney  brought  suit  upon 
an  administrator's  bond  in  the  superior  court  for  such 
county.  At  the  trial  term  of  the  case,  defendants,  by 
their  counsel,  moved  to  dismiss  the  same  upon  the  ground 
that  it  appeared  and  was  admitted  that  R.  D.  Smith,  Esq., 
who  sued  said  case  and  signed  said  declaration  as  the  sole 
attorney  for  the  plaintiff,  was,  at  the  time  of  signing  and 
the  bringing  of  said  suit,  the  plaintiff  therein  and  the 
ordinary  for  the  county  of  Crawford ;  and  that  the  court 
of  ordinary  for  said  county  had  jurisdiction  of  the  admin- 
istration upon  which  said  suit  was  brought.  Pending  the 
argument  of  this  motion,  plaintiff's  counsel  moved  to 
amend  by  placing  the  signature  of  B.  M.  Davis,  Esq., 
nunc  pro  tunc^  as  plaintiff's  attorney  to  said  declaration, 
which,  upon  objection  by  defendant's  counsel,  was  refused 
and  disallowed,  to  which  ruling  plaintiff  then  and  there 
excepted. 

The  court  then  sustained  the  motion  of  defendants' 
counsel  and  dismissed  the  plaintiff's  suit,  to  which  ruling 
the  plaintiff  aga||i  excepted. 

The  first  question  to  be  settled  in  this  case  is,  whether 
the  suit  grew  out  of  a  cause  or  proceeding  over  which  the 
court  of  ordinary  has  or  has  had  or  may  have  jurisdiction. 
If  it  did,  then  it  is  clear  that  it  is  such  a  suit  as  the  ordin- 
ary', being  an  attorney,  could  not  as  such  attorney  bring. 
All  estates  administered  upon  must  be  by  proceedings  in 
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Smith,  ordinary,  for  uie   n.  Andrewa,  ftdmlnlMialor.  et  oL 

the  court  of  ordinary.  There  must  have  been,  therefore, 
a  petition  in  writing  made  to  the  ordinary  for  the  appoint 
ment  of  this  itdministratoi ;  the  very  bond  upon  which 
suit  in  this  case  was  brought  must  have  been  fixed  in 
amount  by  him;  the  securities  thereto  must  have  been 
approved  by  him.  The  returns  made  by  the  adminJEtra- 
tor  annually  musl  have  been  made  to  and  approved  by  him ; 
the  liability  of  the  administrator  under  those  returns  so 
approved,  is prlvia  facte  evidence  against  him;  the  whole 
proceeding,  from  hia  appointment  to  the  final  settlement 
of  the  adminisf ration,  is  one  over  which  the  ordinary  has 
jurisdiction,  even  to  the  extent  of  trying  the  question  of 
the  amount  due  upon  his  accoants,  if  the  wards,  when  of 
age,  see  lit  to  cite  him  to  appear  before  the  ordinary  for 
such  settlement. 

Whilst  it  is  true  that  the  bond  itself  must  be  sued  in  the 
superior  court,  it  is  but  the  ultimate  security  for  the  lia- 
bility appearing  upon  the  books  of  the  returns  passed 
upon  by  the  ordinary.  It  could,  therefore,  be  scarcely 
claimed  that  he  should  sit  in  judgment  in  his  own  court 
on  matters  that  create  a  prima  facie  liability  against  the 
administrator,  and  then 
from  his  own  records  to 

Hence,  it  seems  to  ue 
brought,  and  one  which  1 
not  bring,  even  though  I 

But  it  is  said  that  the 
counsel  to  amend  by  p 
Esq.,  nunc  p I'd  tunc,  as  ] 
ation.  To  this  we  say  th 
none  that  the  law  cou! 
that  could  be  amended. 

The  suit,  as  brought, 
the  case  was  forbidden 
claimed  that  when  such 
the  ground  that  the  law 
all  in  that  way,  that  it 
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Barry  &  Co.,  V8.  Usry  d  a2. 


it  by  a  nunc  pro  tunc  order?  Whatsoever  the  law  forbids 
to  be  done  is  widely  different  from  that  which  is  permis- 
sive or  discretionary. 

The  suit  was  brought  contrary  to  a  positive  law,  and 
therefore  void ;  no  amendment  can  be  made  to  a  void  suit. 
We  are  referred  to  the  decision  in  the  case  of  Tat^im  et 
al.  vs.  Allison^  Anderson  cfe  (7o.,  31  G^a.,  337,  where  it  was 
held  that  a  writ  might  be  signed  by  an  attorney  in  fact  of 
the  plaintiffs,  and  that  if  the  signing  be  imperfect,  it  is 
curable,  even  under  the  act  of  1818.  We  apprehend  that 
if  there  had  been  a  positive  law  forbidding  a  writ  to  be 
signed  by  an  attorney  in  fact,  as  it  is  in  this  case  that  an 
attorney  at  law  shall  not  bring  such  a  suit,  that  the  court 
in  that  case  would  have  ruled  as  we  do  in  this. 

Judgment  affirmed. 


♦Barry  &  Company  v8.  Usry  et  al. 

1.  A  merchant  always  warrants  that  what  he  sells  is  reasonably  suit- 
ed to  the  use  for  which  it  is  sold.  Therefore,  in  a  suit  on  a  note 
given  for  chemicals  to  be  used  as  a  fertilizer,  the  plea  being  failure 
of  consideration,  there  was  no  error  in  charging  that  **  if  the  jury 
believed  from  the  evidence  that  the  fertilizer  for  which  the  note 
was  given  was  properly  and  skillfully  applied  by  defendants,  that 
the  soil  was  suitable  and  the  seasons  favorable,  and  that  the  fer- 
tilizer failed  to  produce  any  result  as  to  an  increase  in  the  crops,  then 
the  fertilizer  was  not  reasonably  suited  to  the  purpose  for  which 
it  was  sold,  and  you  should  find  for  the  defendants,^'  the  con- 
verse of  the  proposition  being  fully  given. 

2.  There  was  sufficient  evidence  to  support  the  verdict. 
Judgment  affirmed. 

Apill  17,  18SS. 

Jackson,  Chief  Justice. 

[Barry  &  Company  sued  Usry  et  ah  on  a  promissory 
note.  Defendants  pleaded  the  general  issue  and  failure 
of  consideration,  in  that  the  note  was  given  for  a  fertilizer 


^  No  full  reports  or  opiDlons  are  published  iu  the  following  cases,  under  the  pro- 
Tinons  of  the  act  of  March  2, 1875.    (B.) 
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JohiuoD,  eieculili.  m.  KirteUm  tud  North  OcoikIk  Ballntd. 

purchased  for  the  purpose  of  increHsing  the  productivenew 
of  defendants'  land  in  1878 ;  that  the  lands  were  well  pre- 
pared, the  fertilizer  properly  applied,  the  crops  well  cul- 
tivated and  the  seasons  tolerably  propitious ;  but  the  fer- 
tilizers were  worthless  and  of  no  benefit. 

On  the  trial,  plaintiff's  introduced  the  notes  sued  on. 
Defendants  introduced  evidence  in  support  of  their  plea 
of  failure  of  consideration,  which  it  is  unnecessary  to  recite 
here.  The  jury  found  for  the  defendants.  Plaintiffs 
moved  for  a  new  trial,  because  the  verdict  was  contrary  to 
law  and  evidence,  and  because  the  court  charged  as  set 
out  in  the  first  head-note. 

The  motion  was  overruled,  and  plaintifi's  excepted.] 


Johnson,  executrix,  vs.  Marietta  and  North  Gsoiteti 
Railroad. 

1.  Thefact  that  a  judge  of  the  superior  court  had  formerlv  been  »  di- 
rector of  a  railroad  company,  and  was  so  at  the  time  that  an  iltor 
ney  rendered  professional  services  to  the  company,  did  not  dir 
qualify  him  from  presiding  at  the  trial  of  a  suit  for  such  sarrims,  il 
at  that  time  he  had  ceased  to  be  a  director,  owned  no  stock,  u>d 
was  not  otherwise  interested.  It  is  present,  not  past,  inteMt 
which  disqualifies  a  judge. 

2.  In  no  case  will  the  first  grant  of  a 
be  made  to  appearthatthe  discreti< 
had  been  abused.  Such  is  not  the 
Judgment  affirmed. 

Hiircta  13.  ItOi. 

Jackson,  Chief  Justice. 

[Mrs.  Johnson,  executrix  of 
sued  the  Marietta  and  North  & 
alleged  to  be  due  for  services  n 
attorney  for  the  company.  Thi 
tiff  $600.  Defendant  moved  fo 
that  the  verdict  was  contrary  tc 
granted,  and  plaintiff  excepted, 
was  that  the  presiding  judge  h 
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Phlnizy  A  Clayton  vt.  Porter  el  al. 

fendant  at  the  time  the  services  which  formed  the  basis  of 
the  suit  were  rendered,  though  he  had  since  ceased  to  be 
such,  and  that  he  was  not  qualified  to  grant  the  new  trial. 
The  judge  certifies  that  no  objection  was  made  on  this 
ground  before  him.] 


Phinizy  &  Clayton  vs.  Porter  ei  al. 

Possession  must  be  actual  in  order  to  protect  land  purchased  from 
a  defendant  in  fi.  fa.  by  a  bona  fide  purchaser,  after  the  lapse  of 
four  years.  That  the  purchaser  had  the  land  surveyed,  and  find- 
ing the  fence  of  a  neighbor  a  little  over  his  line,  permitted  it  to 
remain  there,  on  condition  that  he  might  join  a  fence  thereto  if  he 
should  desire  to  clear  his  land  and  build  a  fence,  does  not  alone 
show  such  possession  as  will  relieve  the  land  from  the  lien  of  a 
judgment  against  the  vendor.  Code,  ^3583;  55  Oa.,  44,  224;  64 
76.,  46. 
Judgment  reversed. 

March  U,  )S83. 

Jackson,  Chief  Justice. 

[A  fi.fa.  was  levied  on  land,  and  a  claim  was  interposed. 
The  claimant  was  a  purchaser  from  the  defendant  in  fi.fa. 
after  the  date  of  the  judgment,  but  claimed  to  be  relieved 
from  the  lien  of  the  judgment  by  reason  of  four  years'  pos- 
session under  §3583  of  the  Code.  The  evidence  of  posses- 
sion relied  on  was  that  the  purchaser  had  the  land  sur- 
veyed and  found  that  a  neighbor  had  run  her  fence  a  little 
over  his  line,  in  order  to  avoid  a  swamp ;  and  he  agreed 
with  the  neighbor's  agent  that  her  fence  might  remain 
where  it  was  over  the  line,  with  the  privilege  reserved  to 
him  of  joining  it.  The  jury  found  the  land  not  subject. 
Plaintiff  moved  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  not  supported  by  the  evidence.  The  motion  was 
overruled,  and  plaintiff  excepted.] 
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Morelandtv.  Troup  County;  City  of  Atlanta  tv.  Wilson. 

MORELAND  V8.    TrOUP  CoUNTY. 

The  right  to  recover  damages  resulting  from  a  failure  of  a  county  to 
keep  its  bridges  in  proper  repair  was  not  affected  by  the  adoption 
of  the  constitution  of  1877.  Whether  or  not  the  restriction  im- 
posed by  that  instrument  (art.  7,  sec.  6,  par.  2)  on  the  taxing 
power  of  a  county  would  prevent  the  plaintiff  from  realizing  the 
amount  of  his  demand,  does  not  affect  the  right  of  recovery ;  nor 
does  it  furnish  any  ground  of  demurrer  to  the  declaration. 
Judgment  reversed. 

April  3,  1883. 

Crawford,  Justice. 

[Morelaiid  brought  suit  against  the  county  of  Troup  to 
recover  damages  for  an  injury  to  him,  alleged  to  have 
been  sustained  on  account  of  the  negligence  of  the  county 
in  not  keeping  one  of  the  public  bridges  in  repair.  Defend- 
ant demurred  to  the  declaration,  on  the  ground  that  it 
showed  on  its  face  that  the  injury  complained  of  had  been 
sustained  since  the  adoption  of  the  constitution  of  1877. 
The  demurrer  was  sustained,  and  plaintiff  excepted.] 


City  op  Atlanta  w.  Wilson. 

[Two  Justices  presiding. J 

1.  A  case  was  brought  in  the  superior  court,  dismissed  and  re*broo^t 
in  the  city  court  of  Atlanta ;  when  called,  a  motion  was  made  to 
dismiss  because  tl.e  costs  in  the  superior  court  had  not  been  paid; 
the  jury  found  that  they  had  been  paid ;  a  motion  was  made  for  a 
new  trial,  which  was  granted  unless  the  plaintiff  would  pay  a  cet- 
tain  sum  of  additional  costs  which  the  judge  found  to  be  doe  in 
the  superior  court ;  this  was  done ;  exception  was  taken  thereto : 

Heldf  that  the  object  of  the  law  is  to  have  the  costs  paid ;  they  hare 
been  paid,  and  imder  the  facts  of  the  case  a  new  trial  is  unneces- 
sary on  this  ground. 

2.  This  case  has  been  before  this  court  three  times ;  the  law  of  the 
case  was  settled  by  the  decisions  then  announced ;  the  charge  o^ 
the  court  submitted  the  same  to  the  jury  fairly  and  fully,  and  a 
new  trial  is  not  required.    59  Oa.,  544 ;  60  Ih.,  474 ;  63  /b.,  291. 

(a.)  In  illustrations  by  the  court  in  his  charge,  allusions  to  what 
counsel  has  said,  especially  in  a  concluding  argument,  Js  M 
practice,  and  has  a  tendency  to  indorse  the  concluding  flpeeeb. 
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FBtUlo  rs.  Mmyer  A  Glauber. 


Under  the  facts  of  this  case,  however,  and  taking  the  entire  charge 
together,  a  new  trial  is  not  necessary. 
3.  The  verdict  has  settled  the  questions  of  fact,  the  damages  were 
not  excessive,  and  nothing  saidhy  the  court  injured  the  defendant. 
Judgment  affii  med. 

August  27,  1883 

Jackson,  Chief  Justice. 

[To  the  report  contained  in  the  head-notes,  it  is  only 
necessary  to  add  that  this  case  has  been  before  the  court 
three  times  before.  See  59  Oa.,  594 ;  60  lb.,  474 ;  63' 7A,, 
291 ;  where  it  will  be  found  reported.  In  connection  with 
head-note  2  (a),  it  may  be  stated  that  the  court,  in  charg- 
ing as  to  what  barriers  might  be  necessary  to  protect 
passers  from  injury  resulting  from  an  embankment  in  a 
street,  referred  to  the  barriers  described  by  counsel  for 
plaintiff  in  the  concluding  argument.] 


Patillo  vs.  Mayer  &  Glauber. 

1 .  A  person  drew  a  draft  on  a  firm,  payable  to  hin*  self  or  order,  for 
an  amount  stated,  "  for  supplies,  etc.,  furnished  me  to  make  my 
crops,  this  to  be  an  advance  to  me  under  my  mortgage  "  of  same 
date,  waiving  homestead  and  other  exemptions.  There  was  no 
acceptance  of  this,  but  the  drawer  and  after  him  a  third  party  signed 
their  names  across  the  face  of  the  paper,  and  it  was  delivered  to 
the  drawees : 

Held,  that  it  was  in  legal  effect  a  promissory  note,  and  could  be  de- 
clared on  in  the  statutory  form  as  such. 

2.  The  effect  of  the  signature  of  the  third  person  on  the  lace  of  the 
paper  was  to  make  him  a  surety  for  the  principal  debtor.  The  form 
of  a  contract  is  immaterial,  provided  the  fact  of  suretyship  exists ; 
hence,  an  accommodation  indorser  is  considered  merely  as  a  surety. 
Code,  §2151;  2  Ga,,  159. 

3.  This  case  having  been  apparently  brought  here  for  delay  only,  ten 
per  cent,  damages  are  awarded  against  the  plaintiff  in  error. 
Judgment  affirmed  with  damages. 

March  20,  1888. 

Hall,  Justice. 

[Plaintiffs  sued  on  the  paper  stated  in  the  first  head- 
note.'    On  the  trial,  defendant  moved  for  a  non-suit,  which 

was  refused,  and  this  was  assigned  as  error.] 
V  70-46 
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Ak^muui.  executrix,  it.  Nccl,  recclTer;  Platan,  la  rr :  ttc 

Akerman,  executrix,  vs.  Nebl,  receirer. 

Proper  eeirice  of  the  bill  of  exceptions  must  appear  from  aa  entiv  in 
doriictl  apon  or  annexed  thereto.  When  there  is  no  entry  whii- 
ever  indorsed  upon  or  attached  to  the  bill  of  exceptions  sbowini 
service,  parol  atatemeota  cannot  be  heard  in  this  court  for  the  piu- 
poae  of  ehowing  that  service  wae  perfected.  Code,  H259;  44  Co., 
652 ;  45  lb.,  316;  69  lb.,  666;  63  lb..  626. 
Writ  of  error  dismiaeed. 

Utrtf  >1.  1BB3. 


Platbn,  in  re. 


At  the  September  term,  1S80,  an  application  'waBmadefbramdndiMiu 
nui  calling  upon  the  judge  of  the  Eastern  circuit  to  show  caiwe 
why  he  should  not  certify  a  bill  of  exceptions,  and  the  same  wm 
refused.  At  the  February  term,  1&S3,  the  movant  made  an  appli- 
cation  to  this  court  in  the  general  form- of  a.  bill  of  review  to  lim 
the  judgment  then  rendered  reviewed : 

Hfld,  that  the  application  must  be  denied. 
>lBy  1,  USt. 


Johnson,  next  friend,  V9.  Crrr  of  Atlanta. 

After  the  bill  of  exceptions  has  been  filed  in  office,  it  cannot  be  wiA- 
drawn  for  the  purpose  of  perfecting  service,  and  if  it  be  withdnw 
and  an  acknowledgment  of  service  be  entered  thereon,  it  i«  »" 
alteration  of  the  bill  of  exceptions.  Therefore,  where  it  qtpttrt 
that  a  bill  of  exceptions  waa  filed  on  January  18,  and  service  «u 
acknowledged  on  January  22,  the  writ  of  error.muat  be  di 

April  17,  1S8Z. 


Continental  National 

^  case  was  brought  in  the  city  ' 
jurisdiction  filed.  When  the  ci 
moved  to  dismiss  such  pleas;  i 
picas  dismissed.  Plaintiff  tbei 
fendant'a  counsel  moved  for  a 
and  the  caae  is  still  pending 
counsel  then  presented  a  bill  of 
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SprooU  daL  V.  Walker  et  al ;  Head  i».  Bridges  et  cd 

striking  of  the  pleas.  The  judge  declmed  to  sign  this  bill  of  ex- 
ceptions, and  a  maiidamut  niii  is  asked  against  him : 
Held,  that  such  mandamus  must  be  refused.  The  case  has  not  been 
finally  disposed  of,  nor  would  it  have  been  finally  disposed  of  had 
the  court  merely  declined  to  strike  the  pleas,  that  being  the  ruling 
sought  by  defendant. 
Application  denied. 

May  I,  188). 


Sproull  et  aL  vs.  Walkbr  et  ah 

The  brief  of  evidence  accompanying  a  m6tion  for  new  trial  must  be 
approved  by  the  presiding  judge ;  and  where  the  only  exception  is 
to  the  overruling  of  a  motion  for  new  trial  based  on  the  evidence 
and  on  charges  and  refusals  to  charge,  in  the  absence  of  an  ap- 
proved brief,  the  writ  of  error  will  be  dismissed. 

(a.)  Where  the  presiding  judge  approved  a  brief  of  evidence  **  sub- 
ject to  the  correction  of  any  error  that  may  be  found  therein  before 
the  final  hearing  of  the  motion  for  new  trial,"  and  no- further  ap- 
proval appears,  the  writ  of  error  will  be  dismissed,  although  the 
bill  of  exceptions  recites  that  "  A  brief  of  evidence  introduced  on 
said  trial  was  duly  approved  by  the  court  and  filed  in  the  clerk's 
office  with  said  motion  for  new  trial,  and  is  a  part  of  the  record  of 
the  cause,  to  which  said  brief  reference  is  hereby  iiad." 
Writ  of  error  dismissed. 
February  S7,  1882. 


Head  vs.  Bridges  et  aL 

This  ease  was  called  and  continued  on  aoeonnt  of  sickness  of  one  of 
counsel  for  plaintiff  in  error.  On  the  next  day,  counsel  for  defend- 
ants in  error  moved  the  court  to  reconsider  its  action,  Mnd  set  the 
case  for  a  later  day  during  the  same  term.  The  motion  alleged  ' 
that  a  common  law  suit  and  the  administration  of  an  estate  was 
held  in  suspense  by  injunction  until  the  decision  of  the  Supreme 
Court  could  be  had ;  that  the  case  had  been  carried  forward  by 
continuances  since  the  August  term,  1882,  of  Monroe  superior 
court ;  that  at  the  last  term  of  the  Supreme  Court  a  diminution  of 
the  record  had  been  suggested,  and -a  continuance  resulted,  and 
that,  on  an  examination  of  the  record,  this  suggestion  proved  to  be 
a  mistake.  The  motion  was.accompaaied  by  an  agreement  of 
counsel  for  plaintiff  in  error  that  the  case  might  be  heard  at  the 
heel  of  the  Ajugusta  circuit,  provided  the  counsel  who  was  ill 
should  then  be  able*  to  appear : 
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Warnock  ii.  Kllpairick,  idminlatnlor;  Xlecklc;  n.  Arorimii:  etc 

Held,  that  after  a  cane  ha^  been  regularly  called  and  contiDae<l  for  the 
term,  it  cannot  be  reinstated  on  the  docket  and  set  b^agreemeDl. 
Motion  denied. 


Warnock  vs.  KiLPAtBicK,  administrator. 

1.  Where  an  exception  is  taken  to  the  refusal  of  a  new  liiil,  a  brief 
of  the  oral  and  copy  of  the  written  testimony  mast  appear  in  tlie 
record,  or  be  incorporated  in  or  exhibited  to  the  bill  of  etceptioos. 
properly  authenticated.  It  is  a  copy  of  the  brief  of  evidence  UBe<l 
in  the  court  below  which  should  be  brought  to  this  court— not  the 
original.  Where  the  evidence  haa  been  brought  to  Ihi*  eonrt  «« 
an  exhibit  to  the  bill  of  exceptions,  and  on  inepectiOQ  it  is  apparent 
tliat  the  original  records  of  the  court  below  have  been  so  used,  in- 
stead of  copies  thereof,  the  writ  of  error  must  be  dismiBsed. 

2.  Where  one  ground  of  a  motion  for  new  trial  was  newly  diicoT«red 
evidence,  and  affidavits  were  used  in  connection  with  the  hearing 
of  the  motion,  if  the  case  be  brought  to  this  court,  such  affidavits 
should  be  included  in  the  bill  of  exceptions,  and  do  not  form  pan 
of  the  record.  A  failure  to  include  in  the  bill  of  exceptions  affi- 
davit used  on  the  hearing  of  the  motion,  will  work  a  dismiani  of 
the  writ  of  error.* 

Writ  of  error  dismissed. 

April  12  1883. 


A  bill  of  exceptions 
"a  brief  of  the  e* 
proved  by  the  con 
brief  of  evidence : 

Hfld,  that  the  writ  < 

Varch  16,  IHSa. 


A  case  cannot  be  bn 
ception  solely  to 
valid  exception  to 
predicate  other  ae 

(a.)  -Ybill  of  except 
ceriain  document 
*SlDce  modUed.   8te ' 
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Osborn  it.  Hale,  sdrntnlstrator ;  Head  t«.  Sticher;  etc. 

the  plaintiff,  ''to  which  ruling  and  decision  of  the  court  in  refusing 
to  admit  said  evidence  and  in  sustaining  the  objection  of  plaintiff, 
defendant  excepts.    The  defendant  having  offered  no  other  testi- 
mony, the  case  was  submitted  to  the  jury.    The  jury  retired  and 
returned  a  verdict  for  the  plaintiff,  and  now  within  the  past  thirty 
days  from  the  close  of  the  term  of  the  court  aforesaid,  the  defend- 
ant tenders  this,  his  bill  of  exceptions,"  etc : 
Heldj  that  there  was  no  proper  assignment  of  error. 
Writ  of  error  dismissed. 
March  13, 1883. 


Osborn  v8>  Hale,  administrator. 

• 

This  case  was  called,  and  dismissed  for  want  of  representation .  Later 
in  the  same  day  abstracts  and  briefs  of  counsel  for  plaintiff  in 
error  reached  the  clerk  by  mail.  On  the  next  day  such  counsel 
appeared  and  made  affidavit  that  he  was  detained  by  the  sickness 
of  his  paternal  grandmother,  and  that  he  had  mailed  his  abstracts 
and  briefs  on  the  evening  before  the  case  was  called  in  time  to 
have  reached  the  clerk,  but  they  had  not  done  so : 

Held,  that  the  case  cannot  be  reinstated.    Due  diligence  on  the  part 
of  counsel  was  not  exercised,  and  the  ProWdential  cause  was  not 
the  sole  cause  of  the  dismissal. 
Motion  denied. 

April  8,  1888. 


Head  vs.   Sticher. 

Where  the  case  is  brought  to  this  court  on  exception  to  the  refusal  of 
a  new  trial  (the  grounds  of  the  motion  being  the  admission  and  re- 
jection  of  evidence  and  that  the  verdict  was  contrary  to  evidence), 
and  there  is  no  approved  brief  of  evidence,  the  writ  of  error  must 
be  dismissed. 
March  80«  1883. 


Osborn  vs.  The  State  of  Georgia. 

Where,  upon  the  call  of  a  criminal  case,  counsel  for  plaintiff  in  error 
stated  in  his  place  that  his  client  had  escaped,  and  remained  with- 
out the  jurisdiction  of  the  court,  the  w^rit  of  error  was  dismissed. 
March  8.  1883. 
V  70-46 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


\\\ttm^  €nti  of  wtat^k, 


AT    ATLANTA. 


SEPTEMBER  TERM,  1883. 


Pfesent— JAMES  JACKSON, Chief  Justice. 

SAMUEL  HALL, Associate  '* 

M.  H.  BLANDFORD, 


WooDBRiDGE  V8.  WooDBRiDGK,  guardian,  et  ah 

1.  AVhen  an  estate  is  to  be  kept  together  for  a  longer  time  than  twelve 
months,  and  there  are  no  debts  to  pay,  the  widow,  or  widow  and 
minor  children,  or  minor  children,  as  the  case  may  be,  are  entitled 
to  a  continuance  of  the  year's  support.  Section  2572  of  the  Code 
must  be  construed  together  with  section  2571 ;  and,  so  construed,  it 
was  not  intended  to  deprive  the  family  of  a  year's  support  in  case 
there  should  not  be  both  a  widow  and  minor  children. 

2.  Wliere  an  estate  was  to  be  kept  together  for  more  than  a  year, 
and  the  widow  applied  for  a  continuance  of  the  year's  support, 
that  she  failed  to  allege  that  there  were  no  debts  to  be  paid  did 
not  render  the  petition  demurrable.  The  existence  of  debts  which 
would  prevent  the  granting  of  a  continuance  of  the  support,  was 
matter  proper  for  defence  against  the  application. 

December  2i,  1888. 

Year's  Support.    Before  Judge  Adams.     Chatham  Su- 
perior Court.     March  Term,  1883. 

Reported  in  the  decision. 

W.  D.  Harden  ;  Geo.  A.  Mercer,  for  plaintiff  in  error. 
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Woodbrl<^ge  t«.  Woodbndge.  guardian,  et  al. 

Chisholm  &  Erwin  ;  Garrard  &  Meldrim,  for  defend- 
ants. 

Blandford,  Justice, 

The  plaintiflf  in  error,  as  the  widow  of  Wylly  Wood- 
bridge,  applied  to  the  ordinary  for  a  twelve  months'  sup- 
port for  herself  out  of  the  estate  of  her  deceased  husband ; 
she  alleged  that  the  estate  had  been  kept  together  for 
three  years ;  she  also  asked  for  an  allowance  for  each  year 
the  estate  had  been  so  kept  together.  She  showed  by  her 
petition  that  there  were  no  minor  children,  and  did  not 
allege  that  there  were  no  debts  to  be  paid.  An  appeal  was 
taken  from  the  judgment  of  the  ordinary  to  the  superior 
court.  The  defendants  demurred  to  the  petition,  and  the 
court  below  sustained  the  demurrer  to  all  of  said  petition, 
except  a  twelve  months'  support  for  one  year,  and  dismissed 
the  same  as  to  the  second  and  third  years.  The  plaintiff 
excepts  to  this  ruling,  and  now  here  assigns  the  same  for 
error, 

1.  It  is  contended  by  defendant  in  error  that,  under  the 
act  of  1865  and  1866,  p.  31,  Code  §2672,  unless  there  be 
a  widow  and  minor  children,  the  widow,  where  there 
are  no  minor  children,  or  the  minor  children  where  there 
is  no  widow,  is  and  are  not  entitled  to  the  benefits  of  the 
provisions  in  this  statute ;  that  is,  the  widow  alone,  when 
there  are  no  minor  children,  or  the  minor  children  when 
there  is^no  widow,  is  and  are  not  entitled  to  be  supported 
out  of  the  estate  of  the  deceased  husband  or  father  for  a 
longer  period  than  twelve  months,  and  not  to  a  year's  sup- 
port for  each  year  the  estate  may  be  kept  together,  as  pro- 
vided in  this  section  of  the  Code.  This  section  must  be 
construed  with  reference  to  other  statutes  and  sections  of 
the  Code  upon  the  subject  of  year's  support  for  the  family 
of  a  deceased  person.  The  title  of  the  act  of  1866-6, 
which  has  been  codified  under  section  2672,  is  to  add  an 
additional  clause,  to  §2531  of  the  Code,  which  is  now  §2671. 
In  §2571  of  the  Code  it  is  declared  that,  among  the  neces- 
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Woodbridge  n.  Wood  bridge,  guAidUn,  <t  al, 

sary  expenses  of  administration  to  be  preferred  above  all 
other  debts,  is  a  provision  for  the  support  of  the  family 
to  be  ascertaincHi,  etc.,  and  it  is  therein  provided :  "  Upon 
the  death  of  any  person  *  *  *  leaving  a  widow,  or  a  widow 
and  minor  child  or  children,  or  minor  child  or  children 
on  Iv,  it  shall  be  the  dutv  of  the  ordinarv,"  etc.  The  2572d 
section  being  but  an  amendment  to  §2571,  which  embraces 
the  acts  of  1838,  Cobb's  Digest,  p.  296;  act  1850,  M, 
297;  acts  of  1853-4,  p.  34;  acts  of  1855-6, 148 ;  acts  of 
1860,  p.  33;  1862  and  1863,  p.  30;  acts  of  1866— we  are 
satisfied  that  the  words  "widow  and  minor  children'"  used 
in  §2572,  means  widow  or  a  widow  and  minor  child  or 
children,  as  used  in  §2571  of  the  Code.  To  give  the  sec- 
tion the  construction  contended  for  by  counsel,  would  be 
to  deny  the  helpless  minor  children  of  a  deceased  person, 
who  had  not  only  lost  their  father  but  their  mother  also, 
the  benefits  of  this  act  of  1865  and  1866,  the  policy  of 
the  law  being  to  make  provision  for  the  support  of  the 
families  of  deceased  persons  while  their  estates  are  being 
kept  together,  whether  such  families  are  composed  of  a 
widow  only,  or  a  widow  and  minor  child  or  children. 

2.  It  is  also  urged  that,  inasmuch  as  the  plaintiflF  failed  to 
allege  in  her  petition  that  there  were  no  debts  to  be  paid 
by  the  estate  of  her  deceased  husband,  the  courts  did 
right  to  sustain  the  demurrer.  We  do  not  think  so.  If 
there  were  debts*  to  be  paid,  and  if  an  allowance  to  the 
widow  for  her  support  for  a  longer  time  than  twelve  months 
should  interfere  with  and  prevent  the  payment  of  such 
debts,  then  this  is  a  matter  of  defence  which  any  creditor 
of  the  estate  might  make ;  or  probably  the  administrator 
might  also  urge  this  defence ;  but  if  the  estate,  under  the 
facts,  should  prove  sufficient  to  pay  off  the  debts  and  also 
provide  a  reasonable  support  for  the  widow  during  the 
time  the  same  may  be  kept  together,  then  the  widow  is 
entitled  to  such  allowance.  Whether  the  estate  has  been 
kept  together  or  not,  or  whether  there  has  been  a  distri- 
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button  of  this  estate,  depends  upon  the  facts  to  l>e  deter- 
mined by  the  jury  on  another  trial.  The  judgment  of  the 
court  below  is  reversed,  upon  the  ground  that  the  court 
erred  in  sustaining  the  demurrer  to  plaintiff's  petition. 
Judgment  reversed. 


Freeman  vs.  The  State  of  Georgia. 

1 .  The  charge  in  this  cose,  as  a  whole,  was  full  and  fair,  and  «>«red 
every  poBHible  theory  of  the  defence  set  up. 

2.  On  a  trial  of  a  defendant  for  murder,  it  ia  the  dvrty  of  ihe  court  to 
g^ve  to  the  jury  the  definition  of  each  ^rade  of  homicide,  and  ik> 
the  law  of  justifiable  homicide,  provided  the  teetimony  wi|]  autlla^ 
be  it;  but  where  there  is  no  evidence  whatever  on  which  Ihejarr 
could  base  a  verdict  finding  defendant  guilty  of  invnluntar;'  msn- 
slaughter,  a  failure  to  charge  on  that  subject  is  not  error. 

(*.)  The  evidence  shows  aplain  case  of  murder. 
(6.)  Every  person  is  presumed  to  intend  the  natural  and  uec«s8tr}' 
consequences  of  his  acts. 

3.  Although  there  may  be  a  mutual  intention  and  agreement  to  fi^t 
yet  it  one  of  the  disputants  kill  the  othernith  malice,  it  is  mutdn. 

(«.)  There  was  no  evidence  on  which  to  base  acharge  as  toa  mutwi 
intention  or  agreement  to  fight,  and  such  a  charge  should  bive 
been  refused. 

4.  There  was  no  error  in  charging  that  the  presumption  of  innorence 
remained  with  the  defendant  until  overcome  by  e«dence Bho^i"* 
his  guilt  beyond  a  reasonahle  doul>t. 

November  18.  ISBS. 

Criminal  Law.     Charge 
Judge  Braniiam.    Floyd 

18^3. 

Reported  in  the  decisior 
Wright,  Mkyerhardt  & 

J.  I.  Wright,  solicitor 

the  state. 
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Ball,  Justice. 

The  prisoner  and  deceased,  confined  in  the  chain-gang 
of  Floyd  county,  were  engaged  in  working  the  road,  the 
latter  digging  up  dirt  with  a  pick,  and  the  former  throwing 
it  into  a  cart  with  a  shovel,  when  an  altercation  arose.  The 
prisoner  accused  the  deceased  of  being  in  his  way ;  alleged 
that  this  was  frequent.  The  deceased  repelled  the  accusa- 
tion, using,  according  to  some  of  the  witnesses  for  the  de- 
fence^ coarse  and  vulgar  language,  and  threatening  to  stick 
his  pick  in  the  rumps  of  some  of  his  fellow -prisoners.  He 
made  no  demonstration  to  that  end ;  got  back  three  or  four 
feet  out  of  the  prisoner's  way,  and  wenton  with  his  work. 
At  this  point,  the  prisoner  struck  him  on  the  temple  with 
the  spade  and  felled  him  to  the  earth,  and  after  he  was 
down,  immediately  repeated  the  blow  with  the  blade  of 
the  spade,  which  struck  him  near  the  top  of  the  head.  He 
died  almost  instantly  from  the  wounds,  each  of  which  was 
shown,  by  the  surgeon  who  made  the  examination,  to  have 
been  mortal. 

Under  this  testimony  and  the  charge  of  the  court,  the 
jury  found  the  prisoner  guilty  of  murder,  and  he  was  sen- 
tenced to  death.  A  motion  was  made  for  a  new  trial,  and 
was  refused  by  Judge  Branham,  who  presided  at  the  hear- 
ing of  the  same,  the  case  having  been  tried  by  Judge 
Stewart. 

Besides  the  usual  grounds  of  the  motion  for  a  new  trial, 
error  was  alleged  to  have  been  committed  in  the  charge 
given  to  the  jury, 

(1.)  "Because  the  court  failed  and  neglected  to  give  in 
charge  the  law  concerning  involuntary  manslaughter, 
thereby  excluding  from  the  consideration  of  the  jury  all 
the  evidence  that  might  have  shown,  or  tended  to  show, 
that  defendant  was  guilty  of  that  offence,  and  was  not 
guilty  of  murder." 

(2.)  In  charging  that,  although  the  parties  had  a  mutual 
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intention  and  agreement  to  fight,  yet,  if  the  killing  was 
done  with  malice,  it  would  be  murder.* 

(3.)  In  charging,  when  the  defendant  filed  the  plea  of 
not  guilty,  he  was  presumed  to  be  innocent,  a  presump 
tion  which  remained  and  continued  with  him  through  the 
case,  unless  it  should  be  overcome  by  evidence.  If  the 
evidence  failed  to  overcome  such  presumption  and  to 
satisfy  the  jury,  beyond  a  reasonable  doubt,  that  he  was 
guilty,  they  should  not  convict;  but  if  it  showed  him 
guilty  of  murder  or  manslaughter,  they  would  find  him 
guilty  of  the  offence  shown ;  but  otherwise,  not  guilty  at 
all. 

The  error  assigned  on  this  charge  is  that  the  last  sen- 
tence is  "too  strong,"  and  tended  "to  mislead  the  jury  as 
to  their  duty  to  find  the  defendant  guilty  of  murder  or 
manslaughter;"  by  which  we  understand  that  it  with- 
drew fronj  their  consideration  any  circumstances  in  eri- 
dence  which  would  have  authorized  them  to  find  a  verdict 
convicting  the  defendant  of  involuntary  manslaughter. 

Neither  of  these  grounds  is  verified  by  the  judge  who 
presided  at  the  trial,  and  from  his  charge,  which  was  writ- 
ten out  at  length,  filed  in  the  case  and  comes  up  as  a  pari  of 
tlie  record,  the  two  last  grounds  of  the  motion  require  cor 
reetion  to  make  them  conform  precisely  to  what  «as 
charged. 

1, 2.  The  charge,  as  a  whole,  was  full  and  fair  and  covered 
every  possible  theory  of  the  defence  set  up.     No  right  W 


"The  language  o(  iho  charge  wm 
these  panlM  met  together  >iid  aa 
■greemeiit  and  inlention  and  purpo 
|[  they  met  togetber.— II  la  tor  you  to 
arose  and  they  agreed  lautually  (o  II 

manHlaughter.  deiKnilliig  upon  whe 
was  duoe  under  a  sudden  Impulse  < 
they  bad  a  mutual  lut«ntloa  andagi 
11  tbe  killing  was  done  wllh  malice 
parllei  had  a  mutual  agreement  to  I 
deieadant  killed  the  deceaaed.  he  w< 
lleve  he  did  It  with  dellberan  >a  a 
charge  la  subBlaatlally  staud  la  the 
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which  the  defendant  was  entitled,  was  withheld ;  justice 
was  meted  out  to  him  liberally  and  mercifully.  The  evidence 
made  a  very  plain  case  of  murder.  There  is  nothing  in  the 
evidence  which  would  authorize  the  jury  to  conclude  that 
the  prisoner  killed  the  deceased  without  any  intention  to 
do  so,  or  to  show  that  the  killing  was  involuntary;  and 
even  if  it  could  be  inferred,  from  the  facts  in  evidence, 
that  it  was  not  the  purpose  of  the  defendant  to  kill,  yet  it 
happened  in  the  commission  of  an  unlawful  act,  which,  in 
its  consequences,  naturally  tended  to  destroy  life,  if  in- 
deed it  was  not  a  felonious  assault,  which  would  have  sub- 
jected the  party  to  imprisonment  in  the  penitentiary  in 
case  death  had  not  ensued,  in  either  of  which  events  it 
was  murder  under  the  law.      Code,  §4337. 

Persons  are  presumed  to  intend  the  natural  and  neces- 
sary consequences  of  their  acts.  Here  was  an  assault  with 
a  weapon  likely  to  produce  death,  without  any  legal  ex- 
cuse or  necessity  for  making  it.  It  was  murderous  and 
persistent.  After  the  deceased  had  received  one  mortal 
blow,  another  was  given.  A  command  to  desist  from  the 
second  blow  was  unheeded  or  disregarded.  This  persist- 
ence indicates  the  original  wicked  purpose  too  plainly  to 
leave  room  for  doubt. 

The  court  did  not  err  in  refusing  to  submit  to  the  jury 
the  law  as  to  involuntary  manslaughter.  There  was  no 
aspect  of  the  evidence  that  made  it  applicable  to  the  case. 
In  Teal's  case,  22  Oa.^  75,  76,  83,  84,  the  law  upon  this 
question  was  thus  laid  down :  "On  a  trial  of  a  defendant  for 
murder,  it  is  the  duty  of  the  court  to  give  to  the  jury  the 
definition  of  each  grade  of  homicide,  as  regulated  by  the 
penal  Code ;  and  also  of  justifiable  homicide,  provided  the 
testimony  will  authorize  it.  If  it  be  apparent,  however, 
that  the  defendant  is  guilty  of  murder  or  voluntary  man- 
slaughter, or  is  not  guilty,  it  is  not  error  in  the  court  so  to 
charge."  Lumpkin,  J.,  delivering  the  opinion,  said :  "Error 
is  assigned  because  the  court  did  not  charge  the  jury  as  to 
involuntary  manslaughter.     Is  there  a  particle  of  proof  to 
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authorize  such  a  charge  ?     In  Davie  v».  The  Stale,  10  6a^ 
101,  citing  the  previous  case  of  Holder  m-   The  Siata,  S 
Oa.,  441,  this  court  did  eay  that,  in  view  of  the  facU  die- 
ciosed  by  the  record,  "the  court  below  ought  to  havepveD 
to  the  jury  the  definition  of  murder,  voluntary  maDslaii^- 
ter  and  the  two  grades  of  involuntary  manslaughter,  and 
also  the  delinition  of  justifiable  homicide,  and  left  it  to  them 
to  find  under  which  definition  it  fell,  and  not  to  have  in- 
structed the  jury  that  they  must  find  the  defendant  guilty 
of  murder,  voluntary  manelaughter,  or  not  guilty.    Could 
we  cay  the  same  thing  here  in  view  of  the  facte  disclosed 
in  this  record.     *    *     *     *    It  was,  then,  as  the  court 
stated,  either  murder  or  voluntary  manslaughter,  or  justi- 
fiable homicide.     And  so  the  jury   was  obliged  to  find. 
And  such   was  the  ruling  of  this  court  in  £oyd  vt-  Thf 
State,  17  Ga.,  193.     •     •     We  hold  that  the  charge  shooM 
apply  to  the  case  by  the  pleadings  and  the  proof;  and 
that,  in  just  such  a  case  as  this,  to  charge  the  jury  as  lo 
the  crime  of  involunt^^^y  manslaughter  would  have  been 
as  inapplicable  to  the  case  as  to  have  instructed  them  as 
to  the  law  of  arson  or  robbery."     Dozier  va.  The  StaU.  26 
Oa.,  156;  Choice  vs.  The  State,  31  Ga.,  424;  Waaklngtm 
vs.  The  State,  36  Ga.,  222;  Hill  vs.  The  Stats,il  iJ.,485. 
504,   505 ;    Brown  vs.   The  State,  25  /i.,  200,  215,  218 
Durham  va.   The   State,   February    term   1883,   in  MS. 
Jonea'   case,   65    Ih.,  148;     Wywne'a   case,   56  Ih.,  113 
O'ShieWa,  55  Ih.,  697  ;  Brmad'a  case,  64  7A.,319;  Bwf- 
er'afase,52  /A.,  607,  611. 
3,  The  defendant's  couuj 
the  law  applicable  to  ca* 
ment  to  fight,  which  he  di 
charge  upon  this  subjeci 
which  such  a  charge  couh 
case.   55    Oa.,   48,  50.      ' 
killing,  in  cases  of  mut.ua! 
with  malice,  it  was  murdc 
ruling  in  Gann's  case,  30 
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4.  What  possible  error  there  was  in  charging  the  jury 
as  to  the  presumption  of  the  defendant's  innocence  until 
the  presumption  was  overcome  by  proof  showing  his  guilt, 
beyond  a  reasonable  doubt,  we  are  unable  to  perceive. 

Judgment  afSrmed. 


Bakes  v$.  Hunt  et  al. 

Where,  in  an  attachment  case,  a  gamishznent  was  served  and  an  an- 
swer filed,  the  plaintiff  might  traverse  the  same  at  the  term  when 
it  was  made ;  but  this  is  not  imperatively  required,  and  he  could 
traverse  the  answer  at  a  Hubeequent  term  before  an  order  had  been 
taken  discharging  the  garnishee. 

(a.)  This  diflfefB  from  a  traverse  of  the  ground  of  an  attachment. 
The  latter  is  a  dilatory  plea  or  a  plea  in  abatement,  and  must  be 
filed  at  the  first  term. 

{h.)  The  bare  fact  of  answering  and  admitting  indebtedness  or  effects, 
does  not  discharge  the  garnishee.  He  should  pay  the  money  into 
court  or  deliver  the  effects  to  the  sheriff,  to  entitle  him  to  a  dis- 
charge ;  and  these  facts  should  clearly  appear  by  the  proceedings 
in  the  case.  When  this  is  done  in  open  court,  and  his  discharge 
moved  for,  if  the  plaintiff  is  dissatisfied  with  the  answer,  he  may 
traverse  it. 

( c. )  It  will  not  avail  the  garnishee  that  the  fnnd  which  he  admits  hav- 
ing may  not  be  subject  to  the  garnishment  because  of  being  daily 
wages  due  to  the  defendant  as  a  mechanic.  When  the  mou^y  is 
paid  into  court,  the  defendant  may  claim  his  exemption  or  waive 
his  right  thereto ;  and  the  plaintiff  has  the  right  to  contest  the 
fact  that  the  fund  arises  from  such  source.* 

O.  tober  Q,  ISflS. 

Garnishment.  Practice  in  Superior  Court.  Debtor  and 
Creditor.  Wages.  Before  Judge  Willis.  Muscogee  Su- 
perior Court.     May  Term,  1883. 

Banks  sued  out  an  attachment  against  Hunt,  November 
18,  1881,  which  was  executed  by  service  of  summons  of 
garnishment  on  Tilman,  the  same  day.  The  declaration 
in  attachment  was  filed  December  6,  1881,  in  the  usual 

•Compare  Pioneer  Co-operative  Co.  vs.  Eacle.  etc.  H'rEigCo.,67  Gki.,  88;  Smith, 
ooostAblc,  «•-  J^UMton,  (September  Term,  188S.) 
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form,  returnable  to  the  May  term,  1882,  of  Muscogee 
perior  court.     At  that  term  Tilman  filed  his  answ^ 
mitting  indebtedness,  but  showing  that  it  was  for 
wages  due  defendant,  and  that  besides  this  he  was 
indebted  otherwise  and  had  no  other  property  or  ei 
belonging  to  him.     At  the  November  term,  1882, 
judgment  was  taken  against  defendant   in    attacl 
plaintiff  in  attachment  traversed  the  answer,  denyingl 
truth,  alleging  indebtedness  and  that  it  was  not  exem] 
daily  wages.     An  issue  was  formed  on  the  answer 
traverse,  which  came  on  for  a  hearing  at  the  May 
1883 ;  on  motion  of  counsel  for  garnishee,  the  trai 
was  stricken,  on  the  ground  that  it  was  not  filed  until 
the  term  of  court  at  which  the  answer  was  made. 
tiff  in  attachment  excepted. 

J.  M.  Russell,  for  plaintiff  in  error. 
McNeill  &  Levy,  for  defendants. 

Hall,  Justice. 

The  question  made  by  this  record  is,  whether  the  answer 
of  a  garnishee  under  an  attachment  can  be  traversed  at  a 
term  of  the  court  subsequent  to  that  at  which  his  answer 
was  made,  and  before  an  order  has  been  taken  dischargiii^ 
him.     The  answer  may  be  put  in  at  the  term  of  the  court 
at  which  he  is  required  to  appear,  but  if  he  fails  to  appear 
at  that  term  and  make  answer,  the  case  stands  continued 
until  the  next  term,  when,  if  he  again  fails  to  answer  the 
plaintiff  may,  on  motion,  have  judgment  against  him  for 
the  amount  of  the  judgment  he  may  have  obtained  against 
the  defendant  in  the  attachment,  or  so  much  thereof  a> 
may  remain  unpaid  at  the  time  the  judgment  is  rendered 
against  the  garnishee,  and  the  court  may  continue  the  case 
until  final  judgment  is  rendered  against  the  defendant. 
Code,  §3304.     This  would  seem  to  authorize  judgment  to 
be  rendered  against  the  defendant  in  attachment  before 
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judgment  goes  against  the  garnishee.  This  order  of  pro- 
ceeding has  been  sanctioned  by  this  court,  though  it  re- 
fused to  interfere  with  the  practice  that  prevailed  in  one 
of  the  circuits  of  the  state,  which  required  the  issue  on 
the  traverse  of  the  garnishee's  answer  to  be  tried  before  the 
suit  against  the  principal  debtor  was  tried.  Wilson  vs. 
The  Bank  of  Louisiana^  55  Oa.^  98.  That  the  garnishee's 
answer  is  in  time,  if  made  on  the  first  day  of  the  second 
term  ai'ter  service  of  the  summons,  has  been  expressly  de- 
cided m  cases  of  attachment.  60  Oa.>  554.  If  the  plain- 
tiff is  satisfied  with  the  answer,  judgment  may  be  entered 
against  the  garnishee  for  the  indebtedness  admitted,  and 
if  effects  are  returned,  they  must  be  delivered  to  the  sheriff 
and  disposed  of  by  him,  under  order  of  the  court.  Code, 
§3405.  But  if  the  plaintiff  is  not  content  with  the  answer 
of  the  garnishee,  he  may,  at  the  term  of  the  court  to  which 
the  return  is  made,  traverse  the  same,  and  the  issue  formed 
upon  such  traverse  shall  be  tried  at  the  same  term,  unless 
cause  is  shown  for  a  continuance,  /i.,  §3406.  It  is  insisted 
that  this  statute  imperatively  demands  that  the  traverse 
shall  be  made  and  the  issue  formed  thereby  shall  be  tried 
at  the  term  of  the  court  to  which  the  garnishee's  answer 
is  made,  and  not  thereafter,  and  if  this  is  not  done,  the 
plaintiff  in  attachment  is  bound  by  the  answer;  and  this  is 
likened  to  a  traverse  by  the  defendant  of  the  grounds  upon 
which  the  attachment  issues,  which  must  always  be  filed  at 
the  term  to  which  the  attachment  is  returnable,  and  not 
thereafter,  (Code,  3312),  and  also  to  the  term  of  the  court 
at  which  the  declaration  in  the  attachment  must  be  filed. 
Code,  §3308.  The  analogy  between  these  cases  and  the 
one  under  consideration,  if  it  exist  at  all,  is  very  incom- 
plete and  remote.  The  traverse  of  the  ground  upon  which 
the  attachment  issues  is  an  objection  to  the  pleading ; 
more  precisely  stated,  "it  is  a  plea  to  the  writ,"  (56  Ga.^ 
375),  and  is  certainly  a  dilatory  plea,  or  plea  in  abatement, 
which  must  always  be  filed  at  the  first  term.  Code,  §3464. 
So,  in  the  other  case,  an  attachment  can  no  more  proceed 
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to  judgment  without  a  declaration  filed  on  it  at  tbe  t«nn 
of  the  court  to  which  it  is  returnable,  than  could  an  ordin- 
ary suit  unless  the  declaration  had  been  filed  twentT  d>y< 
before  the  terra  to  which  the  suit  was  made  returosbl«. 
The  application  of  either  of  these  rules  to  the  traveree  uf 
a  garnishee's  answer  is  not  very  apparent;  that  goes  to  the 
very  merits  of  the  action,  and  may  be  filed  at  any  time 
during  the  pendency  of  the  suit,  like  any  other  plea  to  Ibe 
merits,  which  has  been  omitted,  and  upon  precisely  lite 
same  terms  of  other  pleas  of  like  character  in  other  mjk 

The  bare  fact  of  answering  and  admitting  indebtedne^ 
or  effects  does  not  discharge  the  garnishee ;  he  should  pa; 
the  amount  of  the  indebtedness  admitted  into  conrt  in  ihf 
one  instance,  and  in  the  other  should  turn  over  the  effect- 
in  hand  to  the  sheriff,  in  order  to  entitle  him  to  a  dischar^. 
and  these  facts  should  clearly  appear  by  the  proceedings 
in  the  case.  When  this  is  done  in  open  court,  and  his  dis- 
charge is  moved  for,  if  the  plaintiff  is  dissatisfied  with  Ibe 
answer,  he  may  traverse  it.  It  may,  perhaps,  not  avul 
him  that  the  fund  to  which  he  answers  as  being  in  hand 
may  not  be  subject  to  the  garmsfament,  because  of  its  be- 
ing daily  wages  due  the  defendant  as  a  mechanic.  Wbeo 
paid  into  court,  the  defendant,  if  he  sees  proper  so  to  do. 
may  claim  its  exemption  from  the  garnishment  on  thsi 
ground,  or  he  may  wwve  his  right  to  have  it  exempted,  and 
the  plaintiff  has  the  right  to  contest  the  fact  that  the  fund 
returned  as  in  hand  arises  from  duly  wages  due  the  dt- 
fendant  as  such  mechanic. 

In  any  view  that  we  can  take  of  this  case,  we  think 
there  was  error  in  refusing  to  allow  the  plaintiff  in  attach- 
ment to  traverse  the  garnishee's  answer  at  the  time  be 
proposed  so  to  do ;  of  coun 
to  file  it  upon  the  terms 
amendments  to  pleadings 
broad  question  that  he  hac 
he  made  his  application,  t 
denied  him. 

Judgment  reversed. 


SEPTEMBER  TERM,  1SS3.  745 

Ingnm  tv.  Flsh«r. 

IneKAM  VS.  Fisher. 

^Wliere  a  plaintiff  in  ejectment  relied  upon  a  deed  which  described 
the  land  only  by  the  nombeni  of  the  lots,  but  not  by  metes  and 
l>ouzidfi,  it  wasadmisaiblo  for  the  defendant  to  prove  by  parol  that, 
prior  to  the  sale  to  plaintiff,  a  road  had  been  opened  on  the  south 
of  said  lots;  that  they  only  extended  to  the  road,  and  that,  before 
the  plaintiff  bought,  defendant  had  shown  him  the  boundaries  of 
the  land  extending  to  the  road  on  the  south.  Such  evidence  did 
not  contradict  the  deed,  but  identified  the  land  conveyed  by  it. 
Dvoember  21,  lass. 

Evidence.    Deeds.    Title.     Before  Judge  Adams.     Mc- 
intosh Superior  Court.    November  Adjourned  Term,  1882. 

Seported  in  the  decision. 

Fra8£R  &  Wilson,  by  W.  G.  Charlton,  for  plaintiflF  in 
error. 

Lester  &  Ravenel,  for  defendant. 

Blandford,  Justice. 

This  was  an  action  of  ejectment,  brought  by  plaintiff 
against  defendant,  for  the  recovery  of  lots  of  land,  num- 
bers 9, 10  and  11,  in  Mcintosh  county.  The  jury,  on  the 
trial,  found  for  the  defendant.  Plaintiff  moved  ior  a  new 
trial  on  several  grounds.  The  court  overruled  the  motion, 
and  plaintiff  excepted,  and  assigned  as  error  the  refusal 
to  grant  said  motion. 

On  the  trial  of  said  cause,  plaintiff  introduced  a  deed 
from  Chas.  Spalding  to  said  lots,  made  to  said  Fisher,  with 
a  plat  thereto  attached ;  also  a  deed  from  Fisher  to  plain- 
tiff to  said  lots,  without  any  description  of  boundaries,  or 
number  of  acres  mentioned  therein.  The  defendant  then 
offered  to  prove  that,  before  plaintiff  purchased  said  land, 
he  showed  him  the  boundaries  of  the  same  ;  that,  on  the 
south  of  said  lots,  a  certain  road  had  been  opened,  and 
that  said  lots  only  extended  to   said  road.    The  plain- 
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tiff  objected  to  the  admission  of  said  evidence.  The 
court  overruled  said  objection,  and  this  is  the  main  excep- 
tion now  urged. 

Tliis  testimony  was  admissible.  It  did  not  tend  to  pod- 
tradict,  add  to,  or  vary,  the  deed  from  Fisher  to  Ingram. 
That  deed  did  not  describe  the  lands  conveyed  other  than 
certain  numbers  therein  set  forth.  The  testimony  adnilHe-i 
showed  the  lands  and  their  boundaries,  described  in  tfif 
deed.  This  evidence  was  admissible  to  show  what  land 
had  been  conveyed  by  the  deed  from  Fisher  to  Ingram, 
and  it  is  manifest,  from  the  evidence,  that  Ingram  only 
purchased  the  lands  mentioned  by  numbers  or  bounded  bj 
the  road  which  had  been  laid  out  and  opened  by  the  de- 
fendant before  the  sale,  57  Ga.,  109;  48  A,  179:1'* 
Pick.,  250;  36   Oa.,  290;  16  Ih.,  1+1. 

The  judgment  of  the  court  below,  refusing  the  new  trial, 
is  affirmed. 

Judgment  affirmed. 

WEEM8,  trustee,  V8.  Cokbr. 

1.  Upon  the  trial  of  an  issue  formed  on  the  foreclosure  oEft  mortpp. 
it  was  necessary  to  show  "--' ''-  ^-'-'  -""-  ■---•--  >-'— j--<'"iI"' 
plaintiff  was  still  outsta 

an  insue  was  formed  up' 
secure  a  negotiable  note, 
duce  the  note,  or  satisfai 
neither  was  ilone,  a  non- 
theretor. 

2.  A  chancellor  may  grant 
gage  the  trust  extate,  on 
powerto  allow  a  sale  luc 

in.)  The  case  of  Irerson  et 
790,  reviewed ;  the  majo 
opinion  of  Jackson,  C.  J. 

3.  The  evidence  in  regard  t 
Taentis  is  too  meagre  to 
separate  defence  was  ma 

(a.)  Ah  a  new  trial  will  be  ! 
to  protect  her  rights,  an 
tial  to  that  end. 

October  2,  lEBS. 
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Mortfrage.     Trusts.     Sales.     Equity.     Before    Judge 
RoNET.     Lee  Superior  Court.    March  Term,  1SS3. 

Reported  in  the  deci^on. 

B  B.  HtXTox,  for  plaintiff  in  error. 

Hawkd^s  &  Hawkixs,  for  defendant. 

Hall,  Justice. 

This  was  a  proceeding  to  foreclose  a  mortgage.  In* 
response  to  the  rule  ni^i^  calling  on  the  defendant  to  show 
cause  why  ^  should  not  pay  into  court  the  money  due  on 
the  mortgage,  or,  in  default  thereof,  why  the  equity  of 
redemption  in  and  to  the  premises  should  not  be  barred 
and  foreclosed,  he  replied  that  the  mortgage  was  made  by 
a  trustee,  in  pursuance  of  an  order  granted  at  chambers 
by  the  judge  of  the  superior  court ;  that  such  judge  had 
no  authority  to  make  the  order  at  chambers,  and  that  the 
mortgage  thus  executed  was  void  and  of  no  effect ;  and 
upon  the  issue  formed,  the  case  was  submitted  to  a  jury. 
The  plaintiff  introduced  his  mortgage  to  the  jury,  and 
closed  his  case.  The  defendant  thereupon  moved  a  non- 
suit, because  the  note  the  mortgage  was  given  to  secure 
was  not  forthcoming,  and  its  absence  bad  not  been  ac- 
counted for.  This  motion  was  refused,  and  the  defendant 
excepted. 

1.  We  must  presume  that,  when  the  rule  nisi  was  grant- 
ed, the  court  had  before  it  evidence  that  the  debt  for  which 
the  mortgage  was  given,  was  still  outstanding  and  unsat- 
isfied. At  the  trial  of  this  issue,  that  was  the  important 
fact  to  be  shown.  The  debt  was  the  principal  and  the 
uiortgage  the  incident;  the  non-existence  of  the  former, 
or  its  extinction,  was  the  destruction  of  the  latter.  If  the 
mortgage  was  material  to  determine  the  issue  submitted, 
surely  the  note  upon  which  it  was  founded,  and  without 
which  it  had  neither  force  nor  vitality,  was  material.  It 
V  7(M8 
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was  demajided  by  the  motioD  made ;  oyer  was,  id  effect, 
craved ;  and  it  should  have  been  produced,  or  its  absence 
accounted  for.     The  proceedings  in   the  case  show  thai 
the  note  was  negotiable,  and  the  plaintiflTs  failure  to  pro- 
duce it,  or  to  give  any  account  of  it  when  called  upon  to 
do  so,  would  warrant  the  conclusion  that  he  had  ceased  to 
control  it.     If  it  was  in  the  hands  of  an  innocent  btmajidt 
holder,  the  defendant  would  not  have  been  protected  id  i 
8uit  brought  upon  it,  by  such  a  transferee,  and  could  not 
have  successfully  defended  himself  against  such  a  suit.  It 
is  apparent,  from  what  transpired  on  the  trial,  that  ttu.« 
note  was  not  present,  and  that  the  fot«closure  of  the  mort- 
gage was  granted  in  its  absence.    In  the  fac^of  the  facts 
disclosed  by  this  record,  it  would  be  going  t^  far  to  pn 
sume  that  this  procee  Hng  was  regular,  and  that  the  court 
had  before  it  this  paper  when  the  judgment  of  foreclosure 
was  entered.    To  permit  a  judgment  to  go,  in  the  abeeow 
of  proof  of  the  indebtedness  on  which  the  mortgage  is 
founded,  would  be  to  sanction  an  unauthorized  and,  as  it 
seems  to  us,  a  dangerous  practice.     When  att^ntiiw  vw 
called  to  the  fact  that  the  note  had  not  been  introdnced. 
and  the  motion  in  question  was  made,  if  the  note  hadbwn 
present,  or  if  it  had  been  in  the  custody,  or  under  the  cob 
trol  of  the  plaintiff,  and  absent  for  any  caune.  or  if  it  hwi 
been  lost  or  destroyed,  an  announcement  of  either  of  the* 
factswouldhaves"*'"*'"''*'""^''''""''""*'" '•'■''"'*'"■•  ■"""""' 
let  in  other  proof 
for  such  a  disposi 
the  righte  of  the 
sel  were  experim 
be  had  upon  ina 
portion  of  it  unde 
their  fairness  and 
indulge,  and  whic 
statute  (Code,  |3a 
-ent  to  a  rnle  for 
self  of  any  defeut 
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ordinary  suit,  instituted  on  the  debt  or  demand  secured  bv 
such  mortgage,  and  which  goes  to  show  that  the  applicant  is 
not  entitled  to  the  foreclosure  sought,  or  that  the  am9unt 
claimed  is  not  due/' 

Could  there  be  a  more  conclusive  defence  to  the  fore- 
closure than  that  the  party  prosecuting  it  was  not  the 
holder  of  the  debt  or  demand  secured  by  the  mortgage, 
which  he  failed  to  produce  when  called  on,  and  oflFered 
nothing  to  show  that  he  controlled  it,  or  to  explain  why  it 
was  not  forthcoming  at  the  trial  ?  Surely,  it  will  not  be 
contended  that  judgment  could  be  rendered  in  an  ordinary 
suit  upon  this  demand,  without  the  production  of  some 
evidence  of  its  existence,  and  the  right  of  the  plaintiff  to 
control  it. 

On  this  exception  the  judgment  of  the  court  below  must 
be  reversed. 

2.  The  next  question  presented  for  our  determination 
is,  whether  the  judge  of  the  superior  court  has  power,  by 
an  order  made  at  chambers,  upon  a  petition  regularly  pre- 
sented by  all  the  proper  parties,  to  incumber  a  trust  estate 
by  authorizing  the  execution  of  a  mortgage  upon  it  ?  It  is 
conceded  that  he  has  jurisdiction  to  order  a  sale,  but 
it  is  said  that  this  power  does  not  include  the  power 
to  direct  a  mortgage;  and  so  it  was  ruled  by  a  ma- 
jority of  this  court,  in  Iverson  et  al,  vs.  Saulsbury^ 
Hespess  dk  Co.^  68  Oa,^  790.  The  Chief  Justice,  however, 
delivered  a  dissenting  opinion  in  that  case,  to  which  he 
adheres,  and  in  which  the  other  members  of  the  court  concur. 
It  is  the  unanimous  judgment  of  this  court  that  the  dis- 
senting opinion  contains  the  law  of  the  question ;  that 
the  power  to  order  a  sale  includes  the  power  to  order  a 
mortgage;  and  that  the  judgment  of  the  court  in  that  case 
be,  and  the  same  is,  hereby  overruled.  Those  who  were 
cotemporaneoiis  with  the  passage  of  the  act  %t  1853-4, 
placed  upon  it  the  construction  now  given,  and  for  nearly 
thirty  years  previous  to  the  decision  above  referred  to,  the 
courts  of  the  state,  as  far  as  we  have  been  able  to  ascertain. 
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acted  upon  that  construction,  and  passed  just  such  orders 
as  that  now  in  question.  It  is  settled,  and  so  laid  down 
in  all  the  elementary  treatises,  that,  where  power  is  given 
to  raise  money  to  pay  debts,  or  remove  incumbrances  by 
a  sale,  the  power  is  well  execut-ed  if  the  money  is  raised 
upon  a  mortgage.  1  Sugden,  Powers,  513,  485 ;  Hill  on 
Trustees,  475 ;  Lewin  on  Trusts,  416,  and  many  others  that 
might  be  cited.  They  all  refer  to  Mills  vs.  Banks,  3  P. 
Wms.  1,  as  the  leading  case  upon  the  subject.  It  is  cer- 
tainly the  earliest  that  we  have  found,  having  been  deter- 
mined in  1724.  Lord  Macclesfield,  who  delivered  this 
judgment,  was  reviewing,  on  a  rehearing,  the  decision  of 
his  predecessor,  Lord  Cowper,  who  had  ordered  this  mort- 
gage and  said  that  he  "'should  not  have  made  the  decree,  but 
the  same  having  been  made,  and  this  being  a  rehearing, 
as  it  is  in  the  discretion  of  the  court  whether  they  will 
grant  a  rehearing,  it  is  equally  so  whether  they  will  do 
anything  thereon.  Moreover,  when  an  infant's  money 
has  been  lent,  under  a  decree  and  by  the  approbation  of 
a  master,  for  the  court  to  make  another  decree,  setting 
aside  this  security,  would  be  to  make  the  court  fight 
against  itself  and  act  inconsistently.  *  *  *  The  court 
never  gives  any  aid  against  a  purchaser  or  mortgagee  with- 
out notice.  This  is  a  stronger  case ;  for,  though  here  is 
notice  of  the  settlement,  here  is  also  notice  that  the  court 
has  declared  and  decreed  ♦^hat  the  term  thereby  raised, 
and  the  trusts  declared  concerning  the  same,  empower  the 
trustees  to  sell  the  premises  for  raising  the  money ;  and  a 
power  to  sell  implies  a  power  to  mortgage,  which  is  a  con- 
ditional sale." 

In  this  state,  the  judge  of  the  superior  court,  as  chan- 
cellor, has  jurisdiction  over  the  sale  of  trust  estates,  upon 
a  petition  at  chambers,  and  a  decree  rendered  upon  such 
a  petition  is  as  valid  and  as  little  liable  to  attack  as  it 
would  be  had  it  been  made  in  open  court  by  the  judge 
and  jury,  upon  a  bill  filed  for  the  purpose.  It  should 
afford  protection  to  a  purchaser  under  it. 
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We  do  not  find  anything  in  Mrs.  Weems' .  marriaire  set- 
tlements as  was  insi>ted  by  the  alile  counsel  for  the  de- 
fendant in  erron  that  would  anthorize  this  tnin>;iotion. 
She  and  her  husband  jointly  have  the  right  to  use  the  prop- 
erty for  the  support  of  themselves  and  family,  without  ac- 
count to  the  trustees,  and  the  latter  are  empowered,  with 
her  written  consent,  to  sell  for  investment,  A  sale  or 
mortgage  to  raise  money  for  the  support  of  the  family,  or 
for  the  improvement  and  use  of  the  trust  estate,  would 
not  be  a  proper  execution  of  either  of  thes*i  powers. 

3.  It  is  insisted  by  counsel  for  plaintifi'in  error,  that  the 
chancellor  had  no  authority  to  order  Miss  Ingram's  portion 
of  this  land  and  stock  to  be  mortgaged,  because  she  is  noh 
compos  mentis^  and  her  property  is  not  held  in  trust  in 
such  a  sense  as  would  give  him  jurisdiction  over  it.     No 
separate  defence  was  made  for  her  to  this  proceeding  for 
foreclosure,  and  the  evidence  is  entirely  too  meagre  to 
enable  us  to  pass  upon  the  questions  raised.    There  are 
intimations  in  this  record  that  her  mother  was  her  guar- 
dian ;  whether  she  was  her  guardian  as  a  minor,  or  as  an 
adult  non  compos  mentis^  does  not  appear.   This  property 
was  conveyed  to  another  person  for  her  use.  Whether  she 
was  then  under  age,  or  had  attained  her  msgority  and  was 
under  disability,  is  equally  doubtful,  from  the  facts  in  this 
record.     As  this  case  goes  back  for  another  hearing,  the 
pleadings  may  be  so  amended,  if  deemed  advisable,  as  to 
protect  her  rights  in  the  premises,  and  to  admit  proof  on 
all  questions  essential  to  that  end.    None  of  the  questions 
in  this  case  could  be  made  on  the  motion  in  arrest  of  judg 
naent.    The  documents  on  which  it  was  based  formed  no 
part  of  the  record  ;  they  were  a  part  of  the  proof,  and  the 
motion  is  necessarily  founded  on  errors  in  the  record. 
Judgment  reversed. 


762  SUPREME  COURT  OF  GEORGIA. 

Goode  VB,  The  State. 

GooDE  VS.  The  State  of  Oeoroia. 

Where  a  defendant  was  tried  and  acquitted  under  an  indictment  chari^ 
ing  him  with  larceny  from  the  house  and  alleging  the  ownership 
of  the  house  and  of  the  goods  stolen  to  he  in  the  prosecutor,  and 
was  subsequently  arraigned  under  another  indictment  for  larceny 
from  the  house,  alleging  a  different  ownership  of  the  house,  and  of 
the  goods  stolen,  and  a  different  day  on  which  the  offence  was  com^ 
mitted,  a  plea  of  autre  faU  acquit,  setting  out  fully  the  first  indict- 
ment and  the  proceedings  had  thereunder,  and  averring  that  the 
transactions  embraced  in  both  indictments  were  one  and  the  same, 
was  good  and  should  not  have  been  stricken  on  demurrer. 

(a.)  The  facts  in  this  case  are  the  reverse  of  those  in  63  Oa,,  307. 

(6.)  The  first  indictment  does  not  appear  to  have  been  defective. 
The  place  of  the  larceny  was  stated  with  sufficient  certainty  to 
enable  the  jury  easily  to  understand,  with  the  aid  of  proof,  the  house 
indicated ;  and,  though  the  goods  alleged  to  belong  to  the  prosecu- 
tor in  fact  belonged  to  a  firm  of  which  he  was  a  member,  he  had 
a  right  to  their  custody.  Even  if  the  indictment  did  not  fully  and 
accurately  describe  these  circumstances,  it  would  not  prevent  the 
defendant  from  pleading  former  acquittal. 

November  6,  1883. 

Criminal  Law.  Former  Acquittal.  Verdict.  Before 
Judge  Branham.    Henry  Superior  Court.    April  Term, 

1883. 

• 

Richard  Goode  was  indicted  for  larceny  from  the  house, 
and  was  acquitted..  The  body  of  the  indictment  was  as 
follows : 

"The  grand  jurors  ♦  ♦  ♦  charge  and  accuse  Richard  Goode, 
of  the  county  and  state  aforesaid,  of  the  offence  of  larceny  from  the 
house ;  for  that  the  said  Richard  Gtoode,  on  the  first  day  of  Septem- 
ber, in  the  year  1880,  in  the  county  aforesaid,  did  then  and  there, 
with  force  and  arms,  the  house  of  one  R.  T.  Harper,  there  situated, 
did  enter  in  the  daytime,  and  after  having  entered,  two  hams  of 
bacon  of  the  value  of  ten  dollars,  one  hundred  and  ten  dollars  of 
United  States  treasury  notes,  or  national  bank  bills,  of  the  denomi- 
nation of  twenty,  ten,  five,  two  and  one  dollar  bills,  of  the  value  of 
one  hundred  and  ten  dollars,  ten  dollars  in  silver  coin  in  dollars,  half 
dollars,  quarters  and  ten  cents,  of  the  personal  goods  of  the  said  R. 
T.  Harper,  in  said  store-house  being  then  and  there  found,  did 
wrongfully  and  fraudulently  take  and  carry  away, with  the  intent  then 
and  there  to  steal  the  same,  contrary  "etc. 
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He  was  then  reindicted,  the  second  indictment  charging 
that  on  the  first  day  of  October,  1880,  defendant  commit- 
ted the  offence  of  larceny  from  the  house.  The  ownership 
of  the  house  was  alleged  to  be  in  Mrs.  M.  E.  Harper,  and 
that  of  the  goods  stolen  to  be  in  Harper  <fe  Turner,  a  firm 
composed  of  K.  T.  Harper  and  6.  F.  Turner,  doing  business 
in  the  house.  Defendant  pleaded  autrefois  acquit^  alleg- 
ing that  the  two  indictments  were  based  on  the  same  trans- 
action, and  were,  in  fact,  two  indictments  for  the  same 
crime.  On  demurrer,  the  plea  was  stricken,  and  defend- 
ant excepted. 

J.  L.  Tye;  S.  0.  Mc Daniel;  W.  H.  Hulsey,  for  plain- 
tiff in  error. 

E.  WoMACK,  solicitor  general,  for  the  state. 

Hall,  Justice. 

Richard  Goode  was  indicted,  tried  and  acquitted  upon 
an  indictment  charging  him  with  larceny  from  the  house. 
The  larceny  was  charged  to  have  been  committed  in  a 
house  belonging  to  R.  T.  Harper,  the  prosecutor,  and  the 
goods  stolen  were  charged  to  be  his  property. 

Upon  his  acquittal,  he  was  held  and  another  bill  of  in- 
dictment was  preferred  and  found,  charging  him  with  the 
same  offence,  in  stealing  m  a  house  belonging  to  M.  E. 
Harper,  the  goods  jointly  owned  by  R.  T.  Harper  &  Tur- 
ner. A  different  day  was  alleged  in  this  indictment  from 
that  laid  in  the  first  on  which  the  theft  was  committed. 
When  the  defendant  in  this  last  indictment  was  arraigned 
and  called  upon  to  answer  to  it,  he  pleaded  autre  fois  ac- 
quit^ setting  out  in  his  plea  the  fir^t  indictment  and  the  pro- 
ceedings had  thereon  in  hoBc  verba^  and  averring  that  the 
transactions  embraced  in  both  indictments  were  one  and 
the  same.  This  he  offered  to  prove  and  demanded  judg- 
ment upon  his  plea.  Instead  of  taking  issue  thereon,  the 
state  demurred  to  this  plea,  and  the  demurrer  was  sustained, 
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and  this  makes  the  question  presented  for  our  determin- 
ation. 

It  does  not  appear  tliat  the  flrst  indictment  was  defective; 
indeed  the  plea  avers  that  it  wa^  not,  though  the  larcetiT. 
out  of  which  the  prosecution  grew,  is  differently  set  forth 
in  the  two  indictments,  as  to  the  ownership  of  the  house  in 
which  it  was  committed,  and  of  the  goods  alleged  to  liav*' 
been  stolen,  and  the  day  on  which  the  theft  is  charged  to 
have  been  committed;  and  the  discrepancies  are  fully  ex- 
plained by  the  plea,  and  what  would  seem  to  be  distinct 
transactions  upon  the  face  of  the  indictments  are  fully 
identified  as  one  and  the  same  larceny. 

'•  In  all  pleas  of  former  acquittal  ur  former  conviction, 
the  proof  of  the  plea  has  to  consist  partly  of  matter  of 
record  and  partly  not  of  record.  And  the  identity  of  the 
two  cases  is  the  part  of  the  plea  which  it  is  the  peculiar 
business  of  the  evidence,  which  is  not  of  record,  to  make 
out,"  per  Banning,  J.,  Sweeny's  cass,  16  Oa-,  468,  469. 
Affirmed  in  Stringfield'a  case,  25  Oa.,  476,  in  which  Mc- 
Donald, J.,  delivered  the  opinion.  That  the  demurrer  ad- 
mitted the  allegations  i"  " '""  — ''  '"'■"*  **""  :-'""':•-"'' 

the  crime  charged  in  bi 
sufficiently  set  forth,  hs 
lection  of  all  these  casi 
rably  classified  and  ai 
§1579  to  1581,  both  inc 

The  case  at  bar  fal 
Buhler's  case,  64  Ga., 
There  the  defendant  w 
ing  "  a  brindle  cow,  w 
inches  from  the  point  i 
head,  and  white  on  hei 
the  value  of  110.00,  th 
the  same  term  of  the  c 
and  acquitted  upon  an 
ing  stolen  a  small  red  i 
of  the  value  of  seven 
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Howell.  The  acquittal  on  this  indictment  was  pleaded  in 
bar  of  the  other,  and  it  appearing  that  Peter  Howell  had 
but  one  cow,  and  that  he  had  never  prosecuted  the  defend- 
ant exc-ept  for  the  stealing  of  the  one  cow,  it  was  held  that 
both  indictments  covered  the  same  transaction,  and  that 
the  acquittal  on  the  first  indictment  tried  barred  the  pros- 
ecution on  the  last  and  entitled  the  defendant  to  his  dis- 
charge. 

It  is  true,  that  this  court  held  in  MorgarCn  case,  63  Oa,^ 
307,  where  a  burglary  was  charged  to  have  been  commit- 
ted in  a  dwelling-house  of  a  certain  woman,  and  it  ap- 
peared in  evidence  that  it  was  rented  by  her  husband  and 
occupied  by  him  and  his  family,  including  her,  and  no  other 
right  or  title  to  it  in  her  was  shown,  the  evidence  did  not 
support  the  indictment.  Because, in  legal  contemplation, 
it  was  his  house  as  the  head  of  the  family,  and  not  hers." 
Precisely  the  reverse  of  this  proposition  is  true  here ;  the 
store-house  in  which  the  larceny  was  committed,  though 
belonging  to  the  wife,  was  in  the  occupancy  of  the  hus- 
band and  his  partner,-  who  were  carrying  on  business  in  it 
at  the  time ;  he  had  a  right  to  its  possession,  and  the  legal 
presumption  on  which  Morgan's  case  was  put  did  not  exist 
in  this  case. 

The  place  of  the  larceny  set  out  in  the  first  of  these  in- 
dictments was,  under  our  system  of  criminal  pleading, 
sufficiently  certain  to  enable  the  jury  easily  to  understand, 
with  the  aid  of  proper  proof,  the  house  indicated. 
Code,  §4628.  These  considerations  are  equally  applicable 
to  the  misdescription  of  the  property  in  the  goods  alleged 
to  have  been  stolen ;  true,  they  were  not  the  goods  of  the 
prosecutor  only,  but  belonged  jointly  to  him  and  his  part 
ner;  he  was  seized  jper  my  and  per  tout,  he  had  a  right  to 
their  custody,  had  them  in  his  actual  possession  at  the 
time,  and  upon  conviction  there  would  have  been  no  dif 
ficulty  in  restoring  them  to  the  proper  owner.  StringfielcPs 
case,  25  6'^a.,  ut  supra. 

Even  conceding  the  correctness  of  the  position  as  to 
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these  minor  matters  assumed  by  oouasel  for  the  Btat«,  then 
it  does  not  follow  that  the  defendant  could  not  have 
availed  himself  of  an  acquittal,  where  he  was  tried  opon 
an  indictment  that  did  not  fully  and  accurately  deseribe 
these  circumstances.  The  indictment  upon  it«  face  wis 
not  defective,  and  the  only  material  question  for  consider 
atlon  is,  whether  the  transaction  set  oat  in  both  indicC- 
metits  is  the  same. 

The  plea  in  this  case  was  not  demurrable,  and  tlte  coon 
erred  in  so  holding. 

Judgment  reversed. 


Brown  vs.  Moushoit. 

An  entry  ot  levy  in  these  temiB:  "I  have  this  day  levied  the  wtUub 
fi.  fa.  on  loto  of  land  numberB  30S,  309,  310,  332,  all  levied  on  » 
the  property  of  (defendant  in  jl.  /».,)  to  satisfy  an  executioD  latmi 
from  the  9o7th  diatrict  of  Baker  county,  G.  M. ;  property  pwnltd 
out  by  the  plaintiff,"  was  void  for  wi>nt  of  aufflcient  deaciiptioi, 
and  when  offered  in  evidence,  together  witti  the  deed  based  thenv, 
they  were  inadmissible. 

(a.)  Where  the  sheriff,  ir  "-  •^— '  ' ■■ •■  -' —   ■ *■*" 

locate  the  land  by  coui 
the  levy. 

(6,)  The  execution,  levy  i 
mitted  to  the  jury,  to  e 
an  might  have  been  ad' 
CHFie  differs  from  thos 
adopts  the  dissenting  ^ 

(c.)  That  the  execution  t 
not  an  error  against  th 
did  not  except  thereto 
SeplembcT  u,  ISS3. 

Levy  and  Sale.  Ev 
Baker  Superior  Cour 

Afi.fa.  in  favor  of 
certain  land  as  the  p 
was  interposed  by  Mj 
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On  the  trial,  claimant  offered  in  evidence  a^,/a,  against 
Brown,  with  an  entry  of  levy  thereon,  and  a  sheriff's  deed 
under  the  sale.  The  entry  of  levy  was  as  follows :  "  I 
have  this  day  levied  the  within  ^.yb.  on  lots  of  land  num- 
bers 308,  309,  310,  332 ;  all  levied  on  as  the  property  of 
Enoch  0.  Brown,  to  satisfy  an  execution  issued  from  the 
957th  district  of  Baker  county,  G.  M.  Property  pointed 
out  by  plaintiff." 

The  sheriff's  deed  contained  the  same  description,  ex- 
cept that  it  located  the  lots  as  being  in  the  7th  district  of 
Baker  county.  These  papers  were  rejected  as  a  convey- 
ance of  title  out  of  defendant  in^.^b.,  but  were  admitted 
as  color  of  title. 

The  jury  found  the  property  subject,  and  claimant  ex- 
cepted. 

• 

A.  L.  Ha  WES,  for  plaintiff  in  error. 

R.  HoBBS ;  D.  H.  Pope  ;  D.  A.  Vason,  for  defendant. 

Hall,  Justice. 

The  execution  offered  with  the  sheriff's  deed  to  sustain 
this  claim  was  issued  from  a  j  ustice's  court  in  Baker  county, 
and  levied  by  a  constable  of  that  county,  on  certain  lots 
of  land,  giving  their  numbers  only,  without  any  further 
description  as  to  their  locality;  the  county  and  district  in 
which  they  are  located  is  not  set  forth  in  the  levy,  nor  are 
they  described  as  being  in  the  possession  of  the  defendant 
or  any  other  person.  In  the  deed  conveying  them  to  the 
purchaser  at  the  sale  under  this  levy,  the  sheriff  under- 
takes to  locate  them  by  county  and  district.  It  is  evident 
that  the  deed  does  not  conform  to  the  levy,  which  is  so  un- 
certain as  to  the  land  sold  as  to  render  it  impossible  from 
the  description  to  locate  it ;  it  should  have  been  specified  in 
the  levy  and  advertisement  with  such  precision  that  it 
could  have  been  ascertained  what  land  it  was  that  was 
sold.    The  observance  of  this  requirement  is  said  to  be 
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Specially  important  in  the  case  of  sheriff  sales.  The  rule 
ie  an  excellent  one  to  prevent  fraud  and  speculation  K 
such  sales.  Such  levies  are  void  for  uncertainty.  The 
reasons  for  requiring  this  particularity  are  strongly  set 
forth  and  amply  gustained  by  authority  in  the  luminous 
opinion  delivered  by  Lumpkin,  J.,  in  Whatley  vs.  Doe,  ei 
dem.  Nemsom^  10  Oa.,  74. 

But  it  is  urged  in  argument  here  that,  notwithstanding 
this  fatal  defect,  the  execution  and  levy  together  with  the 
sheriff's  deed  purporting  to  convey  the  property  sold 
thereunder,  should  have  been  submitted  to  thejury,  to  en- 
able them,  witli  tlie  aid  of  such  other  facts  as  might  have 
been  advanced,  to  locate  and  identify  the  land.  Such  a 
course,  we  think,  would  enhance  the  very  evils  which  the 
rule  was  designed  to  suppress.  In  a  single  case  a  majority  of 
this  court  has  sanctioned  its  relaxation  to  a  limited  extent, 
but  in  that  case  the  description  of  the  property  was  per- 
haps somewhat  more  definite  than  it  is  in  ihe  present  levy. 
The  cases  cited  from  12  Ga.,  440;  and  69  Ih.,  649.  are  not 
in  point.  In  the  tirst,the  levy  described  the  property  fully 
and  accurately  ;  the  description  of  the  property  levied  on 
in  the  advertisement  of  its  sale  was  somewhat  vague  and 
indetinite;  and  the  court  directed  the  question  to  be  sub- 
mitted to  the  jury,  to  ascertain  from  the  evidence  whether 
the  property  advertised  wi      "  ..    .  .     ■  i  __ 

In  the  other  case,  it  appean 
itiea  in  the  notice  given  of 
sion,  in  the  advertisement,  i 
to  the  jury  was  whether  thi 
had  notice  of  these  irregula 
to  as  sustaining  this  posit 
more  nearly  tiian  either  oi 
Hams  tfe  Company  vs.  Havi 
the  judgment  of  a  full  com 
the  opinion,  plainly  and  ope 
of  his  colleagues,  using  thi 
"  My  brethren  think,  and 
tion  for  the  jury,  under  al 
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bought  it  at  public  sale);  where  the  rights  of  a  purchaser 
intervene  they  uphold  it,  but  before  sale  and  purchase,  all 
agreed  that  the  levy  would  be  insuflScient.  My  own  judg- 
ment would  be  that  it  is  too  vague  and  indefinite  a  descrip- 
tion to  pass  title  to  any  purchaser  to  a  house  and  lot  in 
the  village.  The  only  description  is  '  nine  hundred  acres 
of  land  in  and  in  the  vicinity  of  Union  Pdint.'  It  is  not  even 
said  that  it  was  known  to  be  the  property  of  James  B. 
Hart  (the  defendant  in  execution).  That  such  a  descrip- 
tion should  authorize  the  sale  of  a  dozen  houses  and  lots, 
occupied  by  diflFerent  families  in  a  town,  though  unincor- 
porated, as  well  as  a  plantation  outside  the  town,  a  steam 
saw  mill,  etc.,  would  be,  it  seems  to  me,  to  open  wide  the 
door  to  all  manner  of  fraud,  and  no  man  ought  to  buy, 
under  such  a  levy,  improved  lots  and  houses  in  the  town, 
and  expect  to  hold  them.  The  statute.  Code,  §3640,  de- 
clares that  the  oflScer  making  a  levy  '  shall  plainly  de- 
scribe the  property  levied  on,  and  the  amount  of  interest  of 
defendant  therein ;'  and  section  3647  declares  that,  in  the 
'advertisement,  he  shall  give  a  full  and  complete  descrip- 
tion of  the  property  to  be  sold,  making  known  the  name  of 
the  plaintiff  and  defendant,  and  the  person  who  may  be  in 
the  possession  of  such  property.'  How  anybody  could  im- 
agine that  he  was  buying  improved  property,  occupied  by 
tenants  in  a  town,  under  an  advertisement  of  land  'in  the 
vicinity'  of  the  town,  passes  my  comprehension ;  and  how  a 
levy  on  nine  hundred  acres  of  land'  in  and  in  the  vicinity  of 
a  town,  plainly  describes  houses  and  lots  in  the  town,  it  is 
equally  difficult  for  me  to  see.  My  brethren  agree  that  it  is  a 
circumstance  going  to  show  fraud,  but  that  it  is  for  the  jury 
to  say  whether  or  not  the  houses  and  lots  were  so  levied  on 
and  advertised  as  to  convey  title  to  the  purchaser,  while  I 
hold  that  such  a  levy  and  advertisement  cannot  pass  title 
at  all,  so  far  as  the  improved  lots  laid  off  and  built  upon 
and  occupied  in  the  town  are  concerned." 

It  is  the  unanimous  opinion  of  the  present  court  that 
this  dissenting  view  embodies  a  correct  exposition  of  the 
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law;  and  we  bo  bolcl.  In  conformity  to  the  hallowed 
orison,  "  lead  us  not  into  temptation,"  it  appears  to  os  to 
be  sound  policy  to  take  away  all  inducements  to  commit 
fraud.  The  sections  of  our  Code  above  cited  were  evi- 
dently framed  with  this  view.  The  first  accomplishes  tins 
object  in  prescribing  the  requisites  of  a  levy,  and  is  in 
strict  accordance  ^itii  the  rule  laid  down  in  WhatUi/  vt. 
Doe,  ex  dem.  Newsom,  a  case  which  appears  to  have  been 
overlooked  in  determining  Williams  dk  Co.  v*.  HarU,  while 
the  second,  in  requiring  like  particularity  in  advertisiDi: 
the  sale  under  the  levy,  is  in  furtherance  of  the  same  wise 
and  conservative  policy.  Judge  Wairner  was  on  the  benoh 
when  Wkatley  vs.  Doe,  ex  dem.  Nmosom,  was  decided,  and 
concurred  with  his  associates  in  that  judgment,  notwith- 
standing he  gave  his  consent  to  the  views  of  the  miyority 
in  the  case  of  Williams  <&  Co.  iw.  Hart.  The  two  appear 
to  us  irreconcilable,  and  we  can  account  for  the  difference 
only  by  the  fact  that  thatdecision  was  overlooked  when  the 
last  was  made. 

The  court  below  may  have  committed  error  in  the  pres- 
ent case   in  allowing  the  execution  and  levy  to  go  to  liie 
jury   as  color  of  title,  when  the  claimant  did  not  set  up 
prescriptive  title,  or  rely  upon  adverse  possession  under 
such  color  for  the  statutory        '   ^      >•  -    -•    •■'       -.  ^.-i  — 
not,  is  quite  immaterial,  in  ^ 
if  error  it  be,  did  not  hurt 
waives  the  point  by  refrai 
cision. 

Judgment  afGrmed. 


Wilder  &  Company  vs. 

1.  Uniler  the  charter  of  the  oitj 
nicipal  authorities  have  powt 
buainetwea,  trades,  etc.,  carri 
BnbjtTlfl  for  taxation  as  m«] 
claseificatioii  has  been  made, 
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ggged  in  the  businesB  of  commission  merchants  or  factors,  and 
also  upon  agents  of  steamboats  and  vessels,  and  upon  agencies  for 
ocean  steamships,  persons  conducting  more  than  one  of  these  busi- 
nesses could  be  required  to  pay  a  tax  upon  each,  unless  it  should 
be  made  to  appear  that  there  was  a  custom  of  conducting  the  two 
occapations  together  of  such  universal  practice  as  to  justify  the 
conclusion  that  by  implication  they  were  one  and  the  same  busi- 
ness. 
2.  Authority  to  tax  all  persons  exercising  any  profession  or  business 
may  be  exercised  by  taxing  each  member  of  a  firm  so  engaged 
separately. 

February  9,  1884. 

Municipal  Corporations.  Taxes.  Custom.  •  Partner- 
ship. Before  Judge  Adams.  Chatham  Superior  Court. 
June  Term,  1883. 

Reported  in  the  decision. 

J.  R.  Saussy,  for  plaintiffs  m  error. 

H.  C.  Cunningham,  for  defendants. 

Hai-l,  Justice. 

There  are  only  two  questions  in  this  case  which  it  is  ma- 
terial to  consider,  raised  by  the  facts  which  appeared  upon 

the  trial : 

(1.)  Whether  commission  merchants,  who  unite  with  that 
department  of  business  an  agency  for  steamboats,  vessels, 
or  other  agency,  are  subject  to  a  separate  city  tax  upon 
such  branch  of  the  business;  and 

(2.)  Whether  each  individual  of  a  firm  conducting  such 
business  is  liable  to  the  said  tax. 

The  mayor  and  aldermen  of  the  city  of  Savannah,  by 
their  tax  ordinance,  passed  February  6,  1879,  imposed  a 
business  tax  on  every  commission  merchant  or  factor,  each 
and  every  individual  member  of  a  firm  or  partnership,  fifty 
dollars.  Every  steamboat,  vessel  or  other  agency,  fifty 
dollars.  Every  agency  for  ocean  steamships,  one  hundred 
dollars. 
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The  plaintifTs  in  error  wen 
of  the  said  taxes,  commission 
corai»o8ed  of  two  or  more  m< 
city,  and  engaged  in  the  shi 
for  vessels,  both  steam  and  sai 
transient  ships.  They  tende: 
ties  a  business  tax  of  fifty  dc 
ness  as  commission  merchar 
plaint  sought  to  enjoin  the  m 
lectinjE  any  further  or  other  b 
alleged  that,  as  commission  q 
a  port  of  their  legitimate  busi 
be  the  agents  and  consigne 
business  they  charged  and  re 
that  the  commission  businesi 
was  not  a  distinct  and  sepa 
part  of  a  commission  and  fa« 
as  the  consignment  of  cotton 
in  error  offered  no  testimony 
jury  that  the  complainants  W( 
to  be  enjoined,  and  directed 
favor  of  the  defendant, 

1.  The  legislative  grant  of 
thorities  of  the  city  of  Savan 
prehensive ;  they  are  author] 
make  such  assessments  as  tl 
the  safety,  benefit  and  advant 
prohibited  or  exempted  by  th 
thority  of  the  United  States,  u 
on  any  business  in  the  city,  i 
erty  therein  located,  "  capiti 
money  corporations,  choses  ir 
sions  derived  from  the  pursui 
trade  or  calling,  dividends, 
and  other  agencies,  and  all 
profit,"    Code,  §4847. 
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In  the  Mayor  and  Aldermen  of  Savannah  V8,  Feely^ 
66  Oa.y  31,  37,  this  court  held  that,  whether  the  right  to 
tax  omnibuses,  baggage  wagons  and  other  vehicles  run  by 
a  livery  stable  keeper,  who  had  paid  his  city  tax  for  the 
livery  stable  alone,  to  and  from  the  railroad  depots  in  Sa- 
vannah, was  included  in  that  tax,  would  depend  upon  the 
custom  of  such  trade  or  business  in  the  city;  but  that  the 
custom  was  binding  on  the  city  authorities  only  when  it 
was  of  such  universal  practice  as  to  justify  the  conclusion 
that  by  implication  the  two  occupations  were  one  and  the 
same  business. 

There  was,  in  the  present  case,  no  evidence  whatever 
of  a  universal  practice,  to  justify  the  conclusion  that  the 
occupations  united  by  the  complainants  were  one  and  the 
same  business.  That  they  were  and  had  been  united  in 
specified  instances,  was  not  proof  of  a  custom  so  univer- 
sal as  to  make  it  binding.  Robertson  vs.  Wilder  cfe  Cfe., 
69  (?a.,  340.  Under  the  charter  of  the  city  of  At- 
lanta, a  merchant  doing  a  dry  goods  business  united  there- 
with several  branches  of  trade  usually  treated  as  distinct 
therefrom,  and  having  paid  the  tax  on  his  principal  occu- 
pation, resisted  that  which  was  imposed  on  the  others  he 
had  combined  therewith,  but  h^  was  held  liable  for  each 
separate  imposition.  Keely  vs.  The  City  of  Atlanta^  69 
Oa.j  583.  It  is  true  that,  in  this  instance,  express 
authority  was  given  "  to  classify  and  arrange  the  various 
businesses,  trades,  etc.,  carried  on  in  the  city,  into  such 
classes  of  subjects  for  taxation  as  might  be  just  and  proper. 
In  what  does  this  differ  from  a  discretionary  power  to  lay 
such  taxes  and  make  such  assessments  as  may  be  deemed 
expedient  for  the  safety,  benefit  and  advantage  of  the  city? 
We  can  perceive  none  but  a  verbal  difference ;  in  substance 
the  two  grants  are  identically  the  same. 

2.  The  question  as  to  taxing  the  individual  members  of 
firms  per  capita  is  controlled  by  the  decision  of  this  court, 
in  Lanier  vs.  The  Mayor^  etc.j  of  Macon^  59   Ga..^  187. 
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There  was  no  error  in  the  » 
low,  and  no  other  verdict  tl 
been  rendered. 
Judgment  affirmed. 


Hart  t 

1.  The  birth  of  a  posthumone  chi 

2.  An  owner  of  property  died  leai 
letters  of  admin  istFation  nith  i 
administrator  made  oath  and  ) 
the  will  according  to  law.  Af 
humoue  child  was  bom  to  him 

Held,  that  the  birth  of  the  child  i 
revocation  of  the  letters  of  ad 
administrator,  and  the  bond  b 
faithful  execution  of  the  wilt, 
ministration  of  the  estate  as  i 
intestacy  was  declared  by  thi 
as  to  the  administration  of  tl 

.     would  have  originally  stood,  h 
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Wills.     Administrators  ai 
Fort.     Schley  Superior  Cou 

Reported  in  the  decision. 
B.  B.  HiNTON,  for  plaintil 
E.  M.  Butt;  Guerrt  &  < 

Blandford,  Justice- 
Isaac  Hart  having  died,  ] 
ment,  the  same  was  probatet 
no  executor  having  been  nai 
ministration  were  granted  to 
who  gave  bond  with  security ; 
there  wa,s  a  posthutnouschih 
Upon  application  to  the  co 
set  aside  and  an  intestacy  d( 
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ministration  granted  to  Samuel  G.  Hart  were  revoked. 
This  judgment  of  the  court  of  ordinary  was  carried  by 
appeal  to  the  superior  court,  which  latter  court  aflSrmed 
the  proceedings  had  before  the  court  of  ordinary,  and  this 
action  of  the  superior  court  is  the  subject  of  complaint 
now  here  before  this  court. 

The  birth  of  a  posthumous  child  revoked  the  will  of 
Isaac  Hart,  the  testator.  But  the  plaintiff  in  error  insists 
that  it  does  not  revoke  the  letters  of  administration  cum 
iestamento  annexe  granted  to  Samuel  G.  Hart,  the  plain- 
tiff in  error. 

The  oath  of  this  administrator  required  him  to  execute- 
the  will  annexed  to  his  letters.  The  bond  which  he  gave- 
bound  him  and  his  sureties  for  the  faithful  execution  oT 
the  will  according  to  law,  and  he  and  his  sureties  were 
not  bound  for  the  administration  of  the  estate  of  sai^ 
Isaac  as  in  cases  of  intestacy ;  and  where  there  was  an  in- 
testacy declared  by  the  revocation  of  this  will,  the  mat- 
ter as  to  the  administration  of  this  estate  stood  precisely 
where  it  would  have  originally  stood  had  there  been  no 
will.  The  judgment  of  the  superior  court  was  in  accord- 
ance with  these  views,  and  the  same  is  hereby  aflSissed. 

Judgment  affirmed. 


Turner  vs.  The  State  of  Georgia. 

1 .  Grounds  of  error  abandoned  will  not  be  considered. 

(a. )  Where,  after  the  discharge  of  the  traverse  jurors  for  the  first  week 
of  the  regular  term  of  court,  but  during  the  attendance  of  those 
summoned  for  the  second  week,  the  judge  ordered  that  the  traverse 
jurors  of  the  regular  term  attend  a  special  term  to  be  held  at  a  time 
fixed,  a  reasonable  construction  of  such  order  would  be,  that  the 
jurors  in  attendance  when  the  order  was  put  upon  the  minutes, 
should  attend  such  special  term,  not  those  which  had  been  dis- 
charged. 

(6.)  The  court  may  draw  a  new  jury  for  a  sx>ecial  term,  or  may  com- 
pel the  attendance  of  those  from  the  regular  term ;  and  jurors  from 
the  regular  term,  competent  when  drawn^,  axo  competent  on  the 
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trial,  although  there  may  have  been  a  revision  of  tbejurrboimnce 
they  were  dravn. 

2.  Motions  for  continuance  are  addressed  to  the  eound  diseretioD  (ri 
the  presiding  judge,  and  anlessabusediSuch  discretion  will  not  be 
controlled. 

(aO  A  motion  for  continuance  being  based  on  the  absence  of  a  wit- 
ness who  was  in  another  state,  and  whose  testimony  would  be  only 
corroborative  of  that  introduced,  and  no  means  of  procuring  the 
attendance  of  such  witness  being  shown,  there  was  no  abase  of 
discretion  in  refusing  the  continuance. 

(b.)  Where  a  continuance  was  asked  in  a  criminal  case  on  the  ground 
of  the  sickness  of  one  of  defendant's  attorneys,  but  the  defeudaDl 
swore  that  another  one  of  his  attorneys,  of  whom  he  had  four, 
was  leading  attorney,  and  did  not  swear  that  he  could  not  go  safely 
to  trial  without  the  services  of  the  absent  attorney,  there  ma  no 
abuse  of  discretion  in  refusing  the  continuance ;  nor  was  it  ren- 
dered necessary,  on  a  renewal  of  the  motion,  because  of  the  intro- 
duction of  testimony  tending  to  show  that  the  absent  attorney  «m 
the  leading  one  for  the  defendant. 

3.  Where,  onatrial  lormurder,  another  indictment  for  murder  agaiiui 
the  defendant,  in  which  the  deceased  was  the  prosecutor,  tss  ad- 
mitted in  evidence,  it  was  not  error  of  which  the  defendiLni  rould 
complain  that  the  court  confined  the  jury  to  the  consideratioo  of 
that  indictment  for  the  purpose  of  illustrating  motive  or  malice 
towards  the  deceased,  and  stated  that  the  presumption  wu  that 
the  accused  was  inn 

4.  A  witness  who  bad 
ion  of  the  letter's  cl 

(a.)  Whether  a  witne: 

the  jury.     If  so  imj 

orated,  he  may  be  I 

cumstances  or  by  ot 
(6.)  Section  4234  of  th 

5.  Where  one  knows  tl 
where  he  once  lived 
acity,  although  the 
try.     The  weight  of 

(a.)  A  charge  that  "ii 

of  homicide,  the  di 

under  the  indlclmei 

izc  it,  butif  not  guil 

slaughter,  if  the  evi 

the  words  "  authori 

pressioD,  could  not  I 
Oi.)  The  verdict  is  sup 

6.  Where  the  surety  on 


SEPTEMBER  TERM,  1883.  767 

Turner  m.  The  State. 

tlie  presiding  judge  to  say  to  the  sheriff  that  if  the  defendant 
^wafl  tried,  he  desired  to  be  relieved  as  soon  as  the  trial  com- 
menced, which  message  was  delivered,  and  after  a  motion  for  a 
continuance  had  been  overruled,  and  at  the  dinner  recess,  before 
any  of  the  jury  were  empanelled,  the  defendant  was  taken  into 
custody  by  the  sheriff,  there  was  nothing  in  this  to  require  a  new 
trial,  it  not  appearing  that  the  defendant  was  kept  in  such  custody 
as  not  to  have  freedom  of  intercourse  and  consultation  with  his 
counsel. 

7.  Unless  the  attention  of  the  court  is  called  to  the  use  of  vitupera- 
tion by  counsel  towards  defendant  in  a  criminal  case,  and  the 
making  of  statements  of  fact  outside  of  the  evidence,  a  failure  to 
stop  counsel  in  argument  is  not  good  ground  for  new  trial. 

8.  Where  allegations  of  partiality  on  the  part  of  a  juror  are  met  and 
rebutted  by  his  own  affidavit  and  those  of  others,  showing  his  im- 
partiality, sustaining  his  character  for  uprightness  and  truthful- 
ness, and  that  bad  feeling  existed  between  him  and  the  witnesses 
who  testified  as  to  his  partiality,  there  was  no  .error  in  refusing  a 
new  trial. 

November  18,  1883. 

Criminal  Law.  Continuance.  Attorney  and  Client. 
Evidence.  Witness.  Charge  of  Court.  Jurors.  Before 
Judge  Hakris.  Meriwether  Superior  Court.  December 
Special  Term,  1882. 

Pleasant  M.  Turner  was  indicted  for  the  murder  of  John 
E.  Shuttles. 

On  the  trial,  the  evidence  showed  that  the  defendant  shot 
Shuttles  in  the  back  with  a  pistol  and  killed  him.  The 
defence  was  that  the  deceased  and  defendant  had  had  nu- 
merous difficulties ;  that,  before  the  killing,  the  deceased 
had  threatened  the  life  of  defendant ;  that  he  had  pursued 
the  defendant  about  the  town  of  Greenville  on  the  day  of 
the  killing,  was  armed,  and  sought  to  force  a  difficulty  with 
the  defendant,  who  avoided  him  ;  that  he  finally  followed 
defendant  into  a  bar-room  where  the  killing  occurred ; 
that  the  deceased  was  drinking,  and  when  in  that  condi- 
tion was  a  violent  and  dangerous  man ;  and  defendant's 
own  safety  required  that  he  commit  the  homicide. 
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In  opposition  to  this,  the  state  introduced  testimony  to 
show  that,  at  the  time  of  the  homicide,  defendant  had  just 
taken  a  drink,  and  was  standing  in  the  bar-room ;  that  t!ie 
deceased  came  in,  and  walked  pa^t  the  defendant  without 
noticing  him,  and  that  the  defendant  shot  him  in  the  b&ck 
without  saying  a  word ;  that  after  the  difficulty  or  threit- 
ened  conflict  set  up  by  the  defence,  there  had  been  a  re 
conciliation,  and  no  danger  was  immineDt  when  the  homi 
cide  took  place;  also,  thatdefendant  had  made  some  threat- 
ening speeches  in  regard  to  the  deceased,  and  had  anned 
himself  during  the  morning  preceding  the  killing. 

The  evidence  was  voluminous,  and,  in  parts,  conflicting 
but  it  is  unnecessary  for  it  to  be  set  out  in  detail. 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  on  the  following  grounds : 

(1 ),  (2),  (3.)  Because  the  verdict  is  contrary  to  law  and 
evidence. 

(4),  (5.)  [Abandoned.] 

(6.)  Because  the  court,  on  demurrer,  struck  the  motiMi 
made  by  defendant  to  quash  the  panel  of  jurors  on  the 
following  grounds:     First,    [abandoned.]      Second,   be- 
cause, at  the  August  term  of  court.  lSfi2.  the  cnort  nassed 
an  order  that  the  jurors  : 
attend  a  special  term  at  w 
fact,  only  the  jurors  of  I 
term  attended  the  adjoun 
defendant,  and  the  jury  i 
term  were  entirely  omil 
two  weeks.    Jurors  were 
flrst  week  and  were  disc 
panelled,  and  upon  the  p; 
the  special  term.]    Thirc 
vised  August  7,  while  the 
of  the  jurors  at  the  specii 
and  defendant  was  entitl 
revision. 

(7),  (8.)  Substantially 
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(9,)  Because  the  court  refused  to  continue  the  case  on 
the  ground  of  the  absence  of  one  Carlile.  [It  appeared 
that  the  witness  had  moved  to  Florida,  and  his  testimony, 
if  obtained,  would  be  cumulative  to  that  which  was  intro- 
duced.] 

(10.)  Because  the  court  refused  a  continuance  on  the 
ground  of  the  sickness  of  A.  H.  Freeman,  Esq.,  one  of 
counsel  for  defendant,  he  being  present  but  unable  to  par- 
ticipate actively  in  the  case.  [It  appeared  that  defendant 
T^as  represented  by  four  attorneys,  and  there  was  some 
questioji  as  to  who  was  the  leading  one.  The  defendant 
stated  that  he  considered  A.  H.  Cox,  Esq.,  as  his  leading 
counsel.  The  motion  was  renewed  later  on,  and  other 
testimony  was  introduced  to  show  that  Freeman  was  most 
familiar  with  the  case,  and  had  been  first  employed.  The 
motion  was  first  made  after  the  beginning  of  the  introduc- 
tion of  testimony,  when  Freeman  became  so  unwell  as 
not  to  be  able  to  give  his  usual  attention  to  the  case.] 

(11.)  Because  the  court  refused  to  continue,  on  the 
ground  just  stated,  the  motion  being  again  urged  later  in 
the  trial. 

(12.)  Because  the  court  erred  in  the  following  practice : 
An  indictment  for  a  former  homicide  against  the  defend- 
ant was  put  in  evidence  to  show  that  the  deceased  appeared 
as  prosecutor  therein.  The  court  remarked,  in  admitting 
the  indictment,  "  It  is  simply  the  isolated  fact  that  he  was 
prosecutor  in  that  case  alone.  That  is  all  the  jury  can 
consider  in  reference  to  that  testimony." — The  objection 
was  that  this  was  an  expression  of  opinion. 

(13.)  Because  the  court  admitted  the  following  testi- 
mony of  Adams,  one  of  the  witnesses:  "  I  would  not  con- 
sider him  (deceased)  a  dangerous  man — a  man  calculated 
to  disturb  a  peaceable  community,  unless  he  was  imposed 
on.  I  do  not  think  he  was  afraid  of  anybody.  I  don't 
think  he  would  raise  a  difficulty."  [The  witness  testified 
afterwards  that  he  did  not  know  what  people  said  of  the 
deceased,  or  what  was  his  general  reputation  in  the  neigh- 
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borhood.  The  objection  was  that  the  opinion  of  the  witness 
as  to  tlie  character  of  deceased  was  inadmissible,  except  as 
to  his  general  reputation.  The  witness  testified  that  he 
was  well  acquainted  with  the  deceased ;  bad  known  him 
ever  since  the  war;  and  then  gave  his  opinion  as  stated.] 

(a.)  Because  the  court  charged  as  follows :  "Aniodicl- 
ment  has  been  offered  in  evidence  against  the  defendanl. 
in  which  the  deceased  was  prosecutor.  This  is  offered  lo 
illustrate,  if  it  does,  the  question  of  motive.  The  law  pre- 
sumes the  defendant  is  not  guilty  of  that  charge,  and  yon 
will  only  consider  this  evidence  on  the  question  of  mo- 
tive." 

(J.)  Because  the  court  charged  that  a  witness,  when 
eucceasfuHy  impeached,  should  not  be  believed ;  it  is  for 
the  jury  to  determine  whether  a  witness  has  been  success- 
fully impeached  or  not;  a  witness,  when  impeached,  if 
corroborated  by  other  witnesses  or  circumstances,  maj  be 
believed. 

(c.)  Because  the  court  failed  to  give  section  4334  of  the 
Code  in  charge. 

(14.)  Because  the  court  allowed  the  testimony  of  a  wit- 
ness, introduced  for  the  purpose  of  impeaching  another.to 
the  effect  that  he  had  known  tlie  latter,  who  had  been  a 
drayman  in  the  town  of  Greenville  for  about  a  year,  bnl 
his  home,  at  the  time  of  the  trial,  was  about  four  miles  in 
the  country ;  that  he  could  only  answer  as  to  his  character 
in  that  town — how  he  was  regarded  there — and  not  as  to 
his  general  character. 

(a.)  Because  the  court 
as  the  crime  of  murder  em 
cide,  the  defendant  can  bt 
under  the  bill  of  indictm 
should  authorize  it,  but  i 
convicted  of  voluntary  m 
quire  it." 

(A.)  Because  the  verdic 
the  court. 
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(15.)  Because,  after  overruling  the  motion  for  a  con- 
tinuance, the  judge,  in  open  court,  instructed  the  sheriff 
to  take  the  prisoner  into  custody,  and  from  that  time  the 
defendant  was  kept  in  the  court  house  under  the  surveil- 
lance of  guards.  [The  court  stated  in  a  note  that  one  of 
the  securities  on  defendant's  bond  requested  the  presiding 
judge  to  say  to  the  sheriff  that  if  defendant  was  tried,  he 
desired  to  be  relieved  as  soon  as  the  trial  commenced ;  that 
this  message  was  delivered,  and  after  the  overruling  of  the 
motion  for  continuance,  at  the  dinner  recess,  and  before 
any  of  the  jury  were  impanelled,  the  defendant  was  taken 
into  custody  by  the  sheriff,  on  his  own  motion.] 

(16.)  Same  as  (21.) 

(17.)  to  (20.)  Because  C.  D.  Phillips,  foreman  of  the 
jury,  and  William  Strozier  and  C.  J.  Jackson,  members  of 
the  jury,  were  not  impartial.  [Numerous  and  conflicting 
affidavits  were  introduced  by  both  sides  on  this  subject. 
Oh  the  one  hand,  it  was  sought  to  show  that  these  jurors 
had  made  remarks  unfavorable  to  the  defendant  before  the 
trial.  In  the  case  of  the  juror  Jackson,  the  remarks  were 
to  the  effect  that  he  had  stated  that,  if  he  were  on  the  jury, 
he  would  hang  defendant,  and  he  "  hoped  to  God  "  he 
would  get  on  the  jury  to  help  hang  him.  On  the  other 
hand,  affidavits  of  the  jurors  were  introduced  denying  the 
making  of  improper  statements,  and  asserting  their  im- 
partiality ;  also  affidavits  of  all  the  jurors  of  the  impar- 
tiality of  the  verdict;  that  the  whole  jury  thought  defend- 
ant guilty,  and  the  only  question  discussed  was  as  to 
recommending  that  he  be  imprisoned  for  life,  and  that  this 
was  decided  almost  at  once  in  favor  of  capital  punishment. 
As  to  statements  made  by  Jackson,  affidavits  of  several 
members  of  a  family,  known  as  the  Coleman  family,  were 
introduced  in  favor  of  the  movant.  The  juror  stated  that 
there  was  ill  feeling  between  him  and  them,  and  that  they 
were  seeking  to  injure  him  in  public  estimation  by  their 
affidavits.    Other  affidavits  were  introduced  on  this  sub- 
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ject,  aDd  also  sustaining  the  credibility  of  the  different 
affiants.] 

(21.)  Because  of  the  use  of  vituperation  concerniDg  the 
defendant  by  counsel  for  the  »tiite,  in  his  concluding  arpi- 
ment,  without  restraint  by  the  court.  [It  appeared  that, 
on  a  previous  interruption  by  counsel  for  defendant,  coud- 
sel  for  the  state  replied  that  defendant's  counsel  bad  aptei 
not  to  interrupt  him.  This  was  admitted;  argument  pro- 
ceeded, and  the  vituperative  language  was  used  afterwards 
without  interruption.] 

The  motion  was  overruled,  and  defendant  excepted. 

A.  H.  Fbbbman;  W.  A.  Tdrnbb;  H.  W.  Hill;  A.  H. 
Cox;  P.  F,  Smith,  for  plaintiff  in  error. 

H.  M.  Reid,  solicitor  general ;  J.  W.  Park  ;  B.  F.  Me 
Lauohun;  T.  a.  Atkinson,  for  the  state. 

Jaceson,  Chief  Justice, 

The  defendant  was  indicted  for  murder,  found  guilty, 
and  sentenced  to  suffer  capital  punishment  therefor. 

1.  The  verdict  is  supported  by  evidence  enough  to  up- 
hold it,  and,  therefore,  is  not  contrary  to  law  because 
without  that  support.     It  remains,  then,  to  see  whethetit 
be  illegal  and  shou! 
ruling  of  the  presit 
of  law  and  the  endi 
The  case  will  be  i 
and  argued  by  the 
pressed,  with  great 
his  unhappy  client 

The  first    three 
by  him  as  formal, 
as  they  relate  to  th 
of  defendant,  were . 
the  first  position  oi 
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taken  and  maintained,  as  best  could  be  done.     It  is  a  mo- 
tion to  quash  the  panel  of  jurors,  on  the  following  grounds : 
(1.)  The  term  of  court  was  not  lawfully  called  and  not 
a  lawful  court.     This  ground  was  abandoned. 

(2.)  The  judge  ordered  that  the  petit  or  traverse  jurors 
impanelled  at  the  August  term,  1882,  do  attend  this  special 
court,  and  the  traverse  jury  now  put  upon  defendant  is 
not  composed  of  said  traverse  or  petit  jury  of  said  August 
term,  1882,  but  the  entire  traverse  jury  of  the  first  week 
of  said  court  has  been  left  off  of  the  list  served  on  defend- 
ant and  put  upon  him ;  and  only  the  traverse  jurors  for 
the  second  week  are  in  attendance  and  put  upon  the  de- 
fendant. 

So  far  as  this  point  is  concerned,  the  facts  are  that  the 
traverse  jurors  for  the  first  week  had  been  discharged 
when  the  order  was  taken  that  the  traverse  jurors  of  the 
regular  term  be  ordered  to  attend  the  special  term,  and 
that  order  necessarily  meant  the  traverse  jurors  in  attend 
ance  when  the  order  was  put  on  the  minutes,  and  not 
those  discharged ;  that  is,  it  meant  those  of  the  second 
week  and  not  those  of  the  first.  It  could  not  have  meant 
anything  else,  for  the  reason  that  forty-eight  jurors  of  the 
regular  panels,  called  to  serve  at  different  times,  could  not 
compose  a  panel  of  forty-eight  to  be  put  on  the  prisoner, 
but  the  first  twenty-four  and  talesmen  always  would  make 
such  panel  first  put  on  the  prisoner  as  the  array.  So  that 
the  court  was  right  so  to  construe  its  own  order  and  to  tell 
the  sheriff  to  summon  under  it  only  the  traverse  jurors  of 
the  second  week  of  the  regular  term  for  the  special  term. 
(3.)  The  motion  to  quash  the  array  was  based,  thirdly, 
on  the  ground  that  the  jury-box  had  been  revised  since 
jurors  were  drawn  for  the  regular  term,  and  therefore,  the 
defendant  was  entitled  to  a  newly  drawn  jury  for  the 
special  term.  But  the  law  allows  the  court,  either  to  draw 
a  new  jury  for  the  special  term,  or  to  compel  the  attend- 
ance of  those  from  the  regular  term.     Code,  §3245.     It  is 
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well  settled  that  jurore, 
petent  on  the  trial,     42 

The  7th  and  8th  groi 
are  covered  by  the  aboi 
wise  properly  overruled 
court  below,  on  the  mot 
for  plaintiff  in  error,  ia 

2.  The  second  point  r 
to  continue.  These  mc 
discretion  of  the  presid 
paid  to  his  judgment  on 
as  the  motion  rests  on  I 
pears  that  he  was  in  tlit 
jurisdiction  of  our  court 
matter  resting  in  the  di 
means  being  shown  v 
could  be  got  to  court,  a 
only  corroborative,  it  is 
and  many  others  which 
of  discretion  in  overruli 
ground;  and  counsel  rea 

The  motion  was  then 
of  Mr,  Freeman,  after  tl 
timony  in  ;  but  the  deft 
Freeman,  was  leading 
swear  that  he  could  m 
Freeman's  services.     Ci 

It  was  then  renewed 
in,  and  two  arguments  I 
the  continued  sickness  i 
evidence  was  put  befon 
leading  counsel,  but  tht 
bibed  from  the  first  os 
was  the  leader,  especi 
thing  which  then  remai 
the  entire  transaction  ii 
having  full  knowledge 
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tact,  ability  and  eloquence  of  the  several  counsel,  we  can- 
not say  that,  when  the  judge  held  that  the  man  whom 
the  defendant  relied  on  as  the  leading  counsel,  was  such 
in  truth  and  fact,  he  thereby  abused  his  discretion.  In  a 
case  where  there  was  but  one  counsel,  and  he  much  wearied 
and  wasted  with  labor,  so  much  so  as  not  to  have  been  able  to 
prepare  the  case  as  he  insisted,  this  court  held  that  the 
presiding  judge  was  better  prepared  to  pass  on  the  issue 
of  continuance  than  this  court,  and  left  his  discretion  un- 
disturbed. 54  Qa.^  660.  And  in  Cox  vs.  The  State^  where 
the  defendant  himself  had  been  shot  in  the  mouth,  and 
had  not  recovered  from  it,  and  his  inability  to  communi- 
cate distinctly  and  without  pain  to  counsel  on  the  trial 
was  pressed  as  ground  for  continuance,  this  court,  on  the 
same  ground  of  reluctance  to  interfere  where  the  judge 
below  had  the  discretion,  ajid  so  much  superiority  over 
this  court,  from  eyesight  and  immediate  supervision,  re- 
fused to  intervene,  and  put  the  refusal  on  this  reasoning. 
64  Ga.,  374. 

The  conclusion  must  be  that  this  court  cannot  now  say, 
on  this  case,  so  much  stronger  than  those  cited  against  the 
grant  of  the  continuance,  in  view  of  all  the  shifts  and 
turns  and  changes  of  scene  under  the  eye  of  the  court  be- 
low, and  of  the  three  counsel  besides  Mr.  Freeman,  left  to 
defend  the  prisoner,  and  of  our  own  knowledge  of  the  ex- 
perience and  ability  of  two  of  the  three,  to  say  nothing  of 
the  growing  promise  of  the  younger,  that  the  court  below 
80  abused  his  discretion  as  to  require  us  to  condemn  its 
exercise  and  reverse  its  judgment  as  abuse  of  law. 

3.-  The  12th  ground  is  rested,  not  on  the  admissibility 
of  another  indictment  for  murder  against  the  defendai^t, 
in  which  the  deceased  was  the  prosecutor,  but  on  the  mari.- 
ner  in  which  it  was  admitted  and  the  confined  view  witln 
which  the  jury  was  allowed  to  look  at  it,  as  involving  € 
pressions  or  intimations  of  opinion  on  the  evidence, 
appears  that  the  court  said,  in  ruling  the  indictment  in 
evidence,  that  -it  is  put  in  evidence  for  the  fact  that 
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appeared  aa  prosecutor,  and  for  that  evidenc«  aod  that 
alone,"  and  because,  in  charging  the  jury,  the  court  re- 
peated, "  it  is  simply  the  isolated  fact  that  he  wag  prose- 
cutor in  that  case,  and  in  that  case  alone  ;  that  is  all  tbxl 
the  jury  can  consider  in  reference  to  that  testimony."  ll 
appears  from  the  general  charge  that  the  court  confined 
them  to  the  consideration  of  that  indictment,  to  illustrate 
motive  or  malice  towards  deceased,  and  laid  down  the  law 
clearly  thereon.  There  is  no  legal  expression  or  intima- 
tion of  opinion  about  it — none  of  any  sort,  except  to  pre- 
vent the  jury  from  using  it,  as  they  might  have  otherwiee 
done,  as  evidence  of  the  repeated  homicides  of  the  ac- 
cused. Nothing  was  said  to  hurt,  all  to  help,  the  prisoner.  . 
The  jury  were  told  that  the  presumption  was  the  accuEed 
was  innocent  in  that  case,  and  they  could  only  consider  it 
to  show  motive. 

4,  The  13th  ground  of  the  motion  has  nothing  objection- 
able in  it  when  the  factd  in  t«stimony  are  considered.  A 
witness  may  give  his  opinion  of  the  character  ot'  a  man  as 
dangerous  or  otherwise,  if  he  has  known  him  long — ever 
since  the  war. 

Surely  it  is  for  the  jury  to  determine  when  a  witness 
is    successfully    impeacl; 
opinion,  he  should  not 
he  may  be  believed,  and  1 
cumstances  or  other  witm 

Section  4334  of  the  Co 

These  embrace  the  hetf 
in  the  13th  ground,  with 
the  12th. 

6.  The  14th  ground  en 
or  complaints  equally  unt 
character  of  a  witness  gen 
lived,  he  may  testify  as 
though  the  witness  has  mo 
country,  and  the  evidence 
sidered  and  weighed  for 

A  charge  that, "  tnasmu< 
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grades  of  homicide,  the  defendant  can  not  only  be  convicted 
of  murder  under  the  indictment  in  this  case,  if  the  evidence 
should  authorize  it,  but  if  not  guilty  of  murder,  may  be 
guilty  of  voluntary  manslaughter,  if  the  evidence  require 
it,"  is  the  law.  The  word  "require"  was  used  merely  to 
avoid  tautology  in  repeating  "authorize,"  and  could  not 
have  hurt  defendant,  in  all  human  probability,  no  matter 
where  used  in  the  charge ;  but  where  the  language  occurs 
in  the  opening  of  the  case  to  the  jury,  as  is  the  case  here, 
it  is  impossible  to  conjecture  how  it  could  be  so  construed 
as  to  hurt  defendant. 

Whether  the  verdict  was  contrary  to  the  charge  com- 
plained of  in  this  ground,  depends  on  whether  it  was  con- 
trary to  law  because  the  evidence  was  insufficient  to  con- 
vict in  reference  to  rules  of  law  about  reasonable  doubts, 
the  eflFect  and  weight  of  positive  and  negative  testimony, 
and  of  assault  by  the  deceased,  etc.  We  do  not  see  that  it 
is  not  supported  by  the  evidence  on  these  points  of  law, 
ruled  by  the  court  and  uncomplained  of  as  law  by  the  de- 
fendant. 

6.  The  15th  ground  is  robbed  of  all  sting  by  the  judge's 
statement. 

The  prisoner's  surety  requested  the  judge  to  say  to  the 
sheriff,  if  the  defendant  was  tried,  that  he  desired  to  be 
relieved  as  soon  as  the  trial  commenced.  This  message 
was  delivered,  and  after  the  motion  for  continuance  was 
overruled,  at  the  dinner  recess,  and  before  any  of  the  jury 
were  empanelled,  the  defendant  was  taken  in  custody  by 
the  sheriff  on  his  own  motion.  This  appears  to  us  right, 
and  does  not  show  or  certify  anything  like  the  complaint 
made  by  the  defendant,  that  the  court  ordered  him,  while 
under  bond,  publicly  in  open  court,  into  custody,  and  from 
that  time  until  the  end  of  the  trial,  he  was  kept  under  guards 
specially  deputized  for  that  purpose.  It  is  not  pretended 
that  he  was  so  in  custodv  as  not  to  have  freedom  of  inter- 

If 

course  and  consultation  with  his  counsel. 

7.  In  respect  to  other  grounds,  that  counsel  for  the  state 
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indulged  in  vituperation  and  abuse  of  the  defendant,  and 
made  statements  of  facts  outside  of  the  evidence,  it  is 
enough  to  say  that  the  record  shows  that  the  counsel  was 
not  interrupted  by  the  defendant's  counsel  while  so  ani- 
madverting on  the  conduct  of  their  client ;  and  that  it  had 
been  agreed  between  the  concluding  counsel  on  each  side 
not  to  interrupt  each  other. 

It  is  well  settled  in  this  court  that  unless  the  attention 
of  the  court  be  called  to  such  lines  of  discourse,  failnre  to 
stop  counsel  is  not  good  ground  for  a  new  trial,  65  Ga- 
525 ;  57  lb.,  42  ;  46  Jb.,  26 ;  11  lb.,  629  • 

8.  The  last  point  is  the  partiality  of  certain  of  the  jurors 
as  alleged  by  defendant  and  undiscovered  until  after  the 
trial. 

On  a  careful  examination  of  the  affidavits  pro.and«)D^ 
it  seems  to  us  clear  that  the  judge  committed  no  error  in 
overruling  the  motion,  so  far  as  it  rests  on  this  ground. 
Tliere  is  really  nothing  arising  to  the  position  of  deserving 
serious  comment  except  in  the  case  of  Jackson.    A  family 
by  the  name  of  Coleman,  consisting  of  a  man  and  wife  and 
two  daughters,  swear  to  statements  of  his  which,  if  troe. 
would  show  bias  and  prejudice  to  such  extent  as  to  dis- 
qualify him;  but  bad  feelin     '    '  "     '  ' "" 
family  is  proved  by  tlie  jure 
his  neighbors,  and  the  motiv 
is  alleged  in  his  affidavit. 
all  bias  or  prejudice  of  any 
right  and  truthful  citizen  is 
quite  an  array  of  witnesses ; 
come  to  his  rescue,  and  the 
only  disagreement  was  but 
to  the  penalty  only  in  whii 
more  active  part  than  the  i 
mind  that  the  rule  is  well 
against  witness,  a  new  trial  oi 
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because  oath  balances  oath.  Here,  it  is  true*  there  are 
four*  bat  it  is  one  familT,  on  one  occasion ;  nobodr  else 
present  by  whom  to  contradict  them,  and  bad  feeling  ex- 
istiiig.  This,  in  connection  with  the  sustaining  depositions, 
makes  such  a  case  as  does  not  per  9e  disqualify  the  juror, 
and  the  depositions  of  his  fellow-jarors  turn  the  scales  de- 
cidedly in  favor  of  his  own  solemn  and  repeated  oath  of 
impartiality ;  and  when  to  this  is  superadded  the  fact  that 
he  did  not  know  personally,  or  very  sli^tly  if  at  all,  either 
the  accused  or  the  deceased,  it  would  appear  that  the  trial 
was  fair,  so  far  as  his  impartiality  was  necessary  to  render 
it  so.  5  Ga.^  139;  U  /J.,  712 ;  15  /ft.,  544;  17  76.,  512; 
11  /J.,  616;  38  /*.,  296;  43  /ft.,  238,  516;  45  /ft.,  279; 
58  /ft.,  577;  61  /ft.,  182;  68  lb..  696. 

In  view  of  the  whole  case,  we  do  not  feel  at  liberty  as 
a  reviewing  court  to  reverse  the  judgment  and  set  aside  the 
verdict. 

The  testimony  furnishes  abundant  evidence  to  support  the 
verdict;  the  presiding  judge  is  satisfied  with  it;  the  charge 
is  apposite,  clear  and  full ;  and  though  the  penalty  be 
capital  punishment,  it  is  inflicted  under  the  law  by  a  jury 
of  the  vicinage,  upon  facts  fully  investigated,  and  from 
which  the  truth  of  the  case  was  elicited  by  them. 

Disregard  of  human  life  is  too  common  everywhere: 
the  use  of  the  deadly  weapon,  too  frequent ;  and  while  no 
man  should  suffer,  if  innocent ;  if  guilty,  none  should 
escape. 

Judgment  afSrmed. 


Trustees  of  Chester  Church  vs.  Blount,  executor. 

1.  Ejectment  was  brought  by  certain  persons  as  trustees  of  a  church ; 
the  defendant  died ;  when  the  case  was  called,  his  executor,  though 
a  year  had  not  elapsed,  was  voluntarily  made  a  party ;  during  the 
trial,  counsel  for  plaintifis  stated  that  a  deed  made  to  the  church, 
or  former  trustees  thereof,  had  been  supposed  to  be  lost,  but  had 
been  found  by  the  deceased  defendant,  and  was  in  possession  of 

v70    50 
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counsel  for  defendant ;  he  introduced  a  witness  who  swore  that 
the  deceased  defendant  had  told  him  about  a  year  previously  of 
the  finding  of  the  deed,  and^charged  him  to  keep  it  secret,  which 
he  had  done  until  since  the  trial  began ;  counsel  for  plaintiffs 
moved  to  require-  counsel  for  defendant  to  deliver  the  deed; 
the  court  refused  to  do  so,  or  to  require  counsel  for  defendant  to 
answer  questions  as  to  his  possession ;  plaintiffs  then  moved  for  a 
continuance  to  give  time  for  a  notice  to  produce ;  it  was  refused : 

Heldt  that  this  was  error.  Wherever  a  paper  is  in  court  belonging 
to  one  party  and  surreptitiously  secured  and  secreted  by  the  other, 
and  handed  to  counsel,  not  to  prepare  a  legitimate  defence  by  the 
use  of  a  link  in  the  title,  but  to  keep  under  cover  of  privilege  and 
confidence,  semble  that  its  instant  delivery  to  the  party  to  which 
it  belonged  should  be  ordered. 

2.  If  notice  to  produce  was  necessary,  a  continuance  should  have 
been  allowed  to  give  time  for  that  purpose.  Under  the  facts,  the 
plaintiffs  were  not  in  laches.  The  defendant  had  died ;  his  exec- 
utor had  just  been  made  a  party ;  counsel  had  just  learned  of  the 
possession  of  the  deed. 

a.)  The  deed  desired  was  good  as  color  of  title  to  support  prescrip- 
tion, whether  made  to  trustees  or  the  cestui  que  trust, 

September  18,  1888. 

Practice  in  Superior  Court.  Attorney  and  Client.  Con- 
tinuance. Before  Judge  Bower.  Decatur  Superior  Court. 
May  Term,  1883. 

Reported  in  the  decision. 

D.  A.  Russell,  by  J.  H.  Lumpkin,  for  plaintiffs  in  error. 

O.  Q.  GuRLEY ;  J.  E.  Donaldson,  for  defendant. 

Jackson,  Chief  Justice. 

In  the  view  we  entertain  of  the  law,  it  is  unnecessary 
to  consider  but  one  of  the  exceptions  to  the  rulings  of  the 
court,  and  that  is  based  on  the  refusal  of  the  court  to  con- 
tinue so  as  to  enable  the  plaintiffs  to  give  notice  to  defend- 
ant and  his  counsel  to  produce  the  deed. 

The  facts  on  the  point  are,  that  the  deed  had  been  lost, 
vas  over  thirty  years  old,  and  had  been  found  by  defend- 
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ant,  and  was  then  in  possession  of  his  attorney,  Mr.  Gur- 
ley,  and  plaintiffs  had  just  received  information  of  the 
fact  of  its  being  found  and  in  possession  of  the  other  side. 

Plaintiffs  moved  that  the  paper  bft»  surrendered  by  the 
said  counsel,  and  proposed  to  ask  him  whether  he  had  it. 
James  English  was  introduced  as  a  witness  on  this  motion, 
and  testified  "  that  about  a  year  ago  Jacob  Blount  (who 
had  been  the  defendant)  told  him  he  found  the  Chester 
church  deed  among  the  old  papers  of  Jesse  L.  Collins,, 
now  deceased,  and  told  witness  to  say  nothing  about  it, 
but  keep  it  a  secret.  Witness  never  told  any  one  about 
it  until  since  the  beginning  of  this  trial.  Mr.  Blount  said 
it  was  an  old  deed  from  Stephen  Swain  to  the  Chester- 
Church."  The  court  denied  the  motion  to  produce  the^ 
deed  or  interrogate  the  counsel  as  to  his  possession  of  it. 
Thereupon  plaintiffs  made  a  motion  to  continue  in  order- 
to  serve  notice  on  defendant  and  his  counsel  to  produce^ 
the  paper.  The  executor  of  Blount,  who  had  died  since- 
the  last  term,  was  made  a  party  by  consent  that  day  on> 
the  call  of  the  case. 

1.  We  hardly  think  that  the  facts  in  the  case  at  bar 
come  up  to  the  ruling  of  this  court  in  Dover  vs.  Harrell^ 
58  (?a.,  572,  and  therefore,  are  inclined  to  the  opinion  that 
counsel  should  have  replied  to  the  question  as  to  his  pos- 
session of  the  deed,  and  if  he  had  it,  should  have  been, 
directed  to  produce  it.  In  Dover  vs.  ffarrellj  the  grant 
which  the  counsel  was  forced  to  produce  was  a  title 
paper  of  the  client  which  had  been  entrusted  to  the  coua- 
sel  "  to  prepare  his  defence."  In  the  case  at  bar  the  deed 
was  a  deed  to  the  plaintiffs,  belonging  to  the  church,  and. 
which  the  defendant  had  got  from  the  effects  of  a  dead 
man,  doubtless  a  trustee  or  officer  of  the  church,  which* 
the  defendant  had  secreted  with  the  fraudulent  intent  not 
to  divulge  that  it  had  been  found,  which  was  no  muni- 
ment of  title  to  him,  nor  confided  to  his  counsel  to  prepare 
his  defence.  It  was  a  naked  effort  to  deprive  his  adver- 
sary of  a  paper  which  belonged  to  it,  and  to  which  it  had. 
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the  exclusive  title.    It  was  a  fraud  to  secrete  it,  and  no 
less  a  fraud  to  withhold  it. 

Wherever  a  paper  is  in  co  '  '  ' 
and  thus  surreptitiously  secure) 
and  handed  to  counsel,  not  b 
fence  by  the  use  of  a  link  in  tl 
keep  under  color  of  privilege 
think  ^od  law,  as  certainly  go 
its  instant  delivery  to  the  partj 

2.  But  let  that  pass.  Itisqt 
were  in  no  laches  in  respect  toi 
They  had  no  reason  to  believe  > 
sary  had  it  hid.  They  were  i 
They  proved  it  by  a  witness, 
of  party  or  counsel,  it  should  \ 
timated  above ;  if  not,  or  if  ] 
necessary  because  of  extreme 
counsel  and  the  confidence  of 
case  should  have  been  continue 
tor  of  the  man  who  secreted  tl 
both,  with  notice  to  produce  it. 

The  -xecutoc  was  just  made  i 
been  served  with  notice  before, 
known;  but  the  information  i 
late  to  give  the  notice  in  the  ti 
too  plain  for  further  discussion  : 
to  have  been  granted.  The  di 
vas  good  color  to  support  presci 

ito  cestui  que  trust,  to  forme: 
snccessors,  or  to  the  Chester  CI 

It  is  bad  enough  for  a  man 
dnct;  it  is  worse,  infinitely  wot 
for  the  worship  of  God  accordii 
place  of  worship  thereby. 

Judgment  reversed. 
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1.  After  an  action  of  ejectment  has  been  brought,  and  the  declaration 
filed,  if  it  becomes  necessary  to  perfect  any  muniment  of  title  or 
link  in  its  chain  by  a  proceeding  in  another  court  to  alter,  amend 
or  add  to  the  records  thereof  touching  such  muniment  or  link, 
notice  should  be  given  to  the  adverse  party ;  and  if  it  appear  that 
the  order  nunc  pro  tunc  was  taken  without  such  notice,  the  exem- 
plification thereof  should  be  rejected  as  evidence  in  the  ejectment 
caae. 

2.  If,  pending  an  action  of  ejectment,  an  order  nunc  pro  tunc  was  ob- 
tained from  the  court  of  ordinary  affecting  the  title  involved  in  the 
ejectment  case,  when  in  fact  there  had  never  been  a  precedent 
order  granted  at  all,  and  this  was  done  ex  parte  and  without  notice 
to  the  adverse  party  in  the  ejectment  cause,  such  judgment  would 
be  one  obtained  by  fraud,  and  could  be  collaterally  attacked  when 
offered  in  evidence. 

September  18. 1883. 

Practice  in  Superior  Court.  Notice.  Evidence.  Judg- 
ment. Fraud.  Before  Judge  Bower.  Calhoun  Superior 
Court.    March  Term,  1883. 

Wimberly  et  ah^  as  heirs  of  Griggs,  deceased,  brought 
ejectment  against  Mansfield,  as  real  claimant,  and  Ruth, 
as  tenant  in  possession.  Plaintiffs  claimed  under  their 
father,  Griggs,  who  died  in  possession.  Defendant,  Mans- 
field, claimed  by  a  chain  of  conveyances  under  one  J.  J. 
Sessions,  as  administrator  of  Griggs,  who  sold  the  lot  at 
administrator's  sale. 

Defendant,  Mansfield,  offered  in  evidence  an  exemplifi- 
cation of  the  record  from  the  court  of  ordinary  of  Calhoun 
county,  showing  an  order  of  that  court  purporting  to  estab- 
lish an  order  granted  by  it  in  1868,  authorizing  the  sale  of 
the  land  by  the  administrator.  This  nunc  pro  tunc  order 
was  granted  on  the  petition  of  L.  C.  Hoyl,  Esq.,  adminis- 
trator of  Sessions,  deceased,  who  had  been  the  administra- 
tor of  Griggs.  It  was  granted  in  March,  1883,  after  the 
commencement  of  this  action  of  ejectment,  and  without 
any  notice  to  the  plaintiffs.    They  objected  to  it,  one 
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ground  of  objection  being  this  want  of  notice.  The  objec- 
tion was  overruled. 

Plaintiffs  then  introduced  witnesses  and  proposed  to 
prove  that  there  liad  been  no  such  original  order,  that  ao 
order  was  granted  for  the  sale,  and  it  took  place  without 
order.     This  testimony  was  rejected  on  objection. 

The  jury  found  for  defendants.  Plaintiffs  excepted,  and 
assigned  as  errors,  among  other  things,  the  following : 

(1.)  The  court  erred  in  admitting  in  evidence  the  ex- 
emplification from  the  court  of  ordinarj'. 

(2.)  The  court  erred  in  rejecting  the  evidence  offered 
to  show  that  there  was  no  original  on  which  to  base  the 
nunc  pro  tunc  order. 

L.  G.  CARTLBDaB ;  C.  B.  Wootkn,  for  plaintiffs  in  error. 

J.  J,  Beck,  by  A.  Hood,  Jr.,  for  defendants. 

Jackbon,  Chief  Justice. 

The  only  questions  in  this  case  necessary  to  be  decided 
are  whether,  pendi 
order  to  sell  in  the 
ment  of  title  and  t 
record  In  that  cou 
dence  can  have  a 
notice  to  the  other  s 
in  such  a  case,  the 
nunc  pro  tunc  ord€ 
the  superior  court, 
order  to  sell  ever  i 
whole  proceeding  \ 

1.  We  think  tha 
ment  in  the  super 
brought  and  the  dec 
to  perfect  any  mur 
proceeding  in  ano 
the  record  tiiereof 
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ness  and  the  prevention  of  fraud  demand  notice  to  the  ad- 
verse party ;  and  if  it  appear  that  the  order  nunc  pro  tunc 
-was  taken  without  such  notice  to  the  adverse  party,  the 
exemplification  should  be  rejected  as  evidence. 

In  the  case  of  Cleghom  V9.  Johnson^  and  rice-versa^ 
69  Oa.j  369,  this  court  ruled,  in  respect  to  the  estab- 
lishment of  a  lost  paper,  that  the  usual  practice  was 
to  establish  it  instanter^  on  motion  and  without  notice ; 
but  that,  where  the  lost  paper  is  a  part  of  a  muni- 
ment of  title  in  ejectment  pending  in  another  court,  and 
a  material  link  in  the  chain,  the  better  practice  is  to  give 
notice  of  the  proceeding  to  establish  the  lost  paper  to  the 
other  party  in  the  ejectment.  The  practice  there  indi- 
cated as  proper,  we  now  rule  to  be  necessary  ;  and  rule 
that  an  exemplification  of  such  record  without  notice  is 
not  admissible. 

2.  Moreover,  a  judgment  obtained  by  fraud  may  be  at- 
tacked anywhere,  when  it  stands  in  the  path  of  the  rights 
of  any  litigant ;  and  if  it  can  be  shown  that  no  original 
order  to  sell  ever  was  passed  by  the  court  of  ordinary,  and 
that  an  order  nunc  pro  tunc  was  obtained  when  there 
never  had  been  a  precedent  order  granted  at  all,  and  that 
this  had  been  all  done  ex  parte  and  without  notice  to  the 
other  party  in  the  ejectment  suit,  and  with  a  view  to  make 
a  title  and  win  the  case,  which  could  not  otherwise  be 
gained,  we  can  conceive  of  no  more  fraudulent  proceed- 
ing to  procure  a  judgment,  and  none  therefore  on  which 
an  attack  collaterally  should  have  been  more  readily 
allowed.  Of  course  we  do  not  say  whether  the  facts  can 
be  proved  or  not.  It  is  enough  that  the  plaintiff  in  error 
proposed  to  prove  them,  and  the  court  refused  him  the 
privilege  to  try  to  do  so.    Code,  §3596. 

The  admission  of  the  exemplification  of  the  nunc  pro 
tunc  judgment  of  the  court  of  ordinary,  making  a  record 
after  the  action  of  ejectment  was  brought,  without  notice 
to  the  other  side  opposed  to  the  necessary  link  of  title  so 
made,  and  which  did  not  exist  at  the  commencement  of 
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the  suit,  and  the  refusal  to  permit  the  plaintiff  in  eTiorto 
assail  the  nunc  pro  tune  order  or  judgment  of  the  court  of 
ordinary  for  fraud,  in  our  judgment  necessitate  thp  gruil 
of  a  new  trial. 
Judgment  reversed. 


Mablind,  Jr.,  et  ux.  vf.  Kemp  ei  al. 

1.  Where  evidence  is  brought  up  bs  exhibits  attached  to  the  bill  of 
exceptions,  and  follon-ing  the  certificate  of  the  presiding  jQdi!«. 
such  exhibits  maat  be  identified  by  the  signature  of  the  judge. 
If  the  exhibits  be  not  so  identified,  and  the  facts  are  necernvr 
to  an  adjudication  of  the  questions  made,  the  writ  of  em>r  vill  be 
diamiBsed. 

(a.)  Where  exception  is  takeD  to  the  dismissal  of  a  biU  in  equity  cm 
the  pleadings  and  evidence  after  the  testimony  was  closed  (in  the 
nature  of  a  non-suit  at  law),  the  entire  evidence  is  essential. 

2.  Exception  to  the  refusal  of  a  coutiuuance  because  parties  had  not 
been  served,  if  the  question  of  lachet  of  the  complainant  in  not 
having  service  made  was  involved,  cannot  be  detennined  by  tbi> 
court  withoat  all  the  evidence  on  the  subject  of  laehet. 

3.  Whetherthecourterred  in  requiringcompl&inanta  to  elect  whether 
they  would  pursue  money  or  property,  would  depend  on  the  c»« 
made,  not  only  by  the  pleadings  but  also  by  tbe  proof — the  whole 
case  made ;  and  to  adjudicate  it,  the  evidence  is  necessary. 

4.  To  decide  whether  the  ac 
error,  the  other  testimony  : 

5.  An  exception  to  the  ruling 
may  be  heard  without  the  < 
presents  the  whole  case  on 
considered.  In  all  other  ct 
in  the  bill  of  exceptions  or 
trial  being  made).  If  tbe 
cate,  they  are  embraced  tb 
each  must  be  identified,  as 
eUted  in  38  Oa.,  089;  61  /< 

6.  A  bill  of  exceptions  with  i 
must  be  certain,  especially 
interlineations  in  it  at  all, 
AS  an  interlineation  in  a  de 
it;  but  if  interlined  at  all, 
read.  Bills  of  exceptions 
lining,  or  hereafter  counsel 

September  3S,  1883. 
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Practice  in  Sapreme  Court,     At  September  Term,  1883. 

The  bUI  of  exceptions  in  this  case  shows  that  Masland 
et  ux.  brought  a  bill  against  Kemp  et  aL^  attacking  a  sher- 
iflTs  sale  and  claiming  both  the  land  and  the  money  arising 
therefrom.  At  the  October  term  of  court,  1879,  all  par- 
ties not  having  been  served*  an  order  was  taken  to  perfect 
service.  At  the  April  term,  1 883,  of  court,  the  case  was 
called  for  trial ;  the  attorneys  for  complainants  moved  for 
a  continuance,  because  parties  had  not  been  served.  The 
presiding  judge  certified  that  no  diligence  was  shown,  and 
the  motion  was  overruled.  Complainants  then  struck  the 
party  not  served,  and  proceeded  against  tbe  others. 

The  court  required  complainants'  counsel  to  elect 
whether  they  would  pursue  the  land  or  the  money.  They 
elected  to  pursue  the  money.  (The  court  certified  that  he 
did  not  know  the  reason  that  moved  counsel  to  make  this 
election  without  objection,  but  they  did  so.) 

Evidence  was  then  introduced,  partly  documentary  and 
partly  oral.  This  is  referred  to  as  being  contained  in 
exhibits  A,  B,  and  C.  After  the  certificate  of  the  judge^ 
appeared  what  purported  to  be  exhibits  A,  B,  and  C.  They 
were  not  identified  by  the  signature  of  the  judge,  and 
were  a  confused  mass  of  parol  and  documentary  evidence. 
There  was  much  blurring  and  interlineation. 

Certain  testimony  was  offered  by  complainants,  and 
rejected. 

At  the  close  of  the  complainants'  case,  the  court  dis- 
missed the  bill,  in  the  nature  of  a  non-suit.  Complain- 
ants excepted,  and  assigned  error  in  each  of  the  rulings 
above  stated. 

H.  Morgan  ;  W.  E.  Smith,  for  plaintiffs  in  error. 
D.  H.  Pope,  for  defendants. 
Jackson,  Chief  Justice. 

1.  A  motion  was  made  to  dismiss  this  bill  of  exceptions 
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on  the  ground  that  the  exhibits  to  it  were  not  identified 
by  the  Judge.  The  law  requires  this  identification.  61 
Qa.,  492;  13  lb.,  495;  38  7J.,  689,  containing  10th  nde 
of  this  court.  Tlie  judge's  name  does  not  appear  on  an? 
exhibit,  as  the  rule  of  court  prescribes,  and  as  was  done 
in  the  case  in  the  13th,  and  as  is  laid  down  distinctly  in  the 
61st,  p.  4!)4,  where  the  exhibit  follows  the  judge's  certifi- 
cate, as  it  does  ip  this  case.  Besides,  part  of  what  purports 
to  be  exhibits  is  oral  testimony  on  the  stand,  not  interrc*- 
atorieH ;  and  which  is  not  marked  at  all  as  an  exhibit. 
Moreover,  the  executions  levied,  and  which  purport  to  have 
sold  the  property  and  brought  the  money  which  complain 
anta  sued  for.  and  which  on  their  face  showed  its  distribu- 
tion by  the  sheriif  before  the  application  for  an  iiyunc 
tion,  are  not  marked  or  identified  by  any  reference  at  all 
to  them,  except  in  a  blurred  and  blotted  interlineation 
over  what  is  alluded  to  as  exhibit  B,  and  these  papen 
come  after  exhibit  C,  thus  cutting  in  two  exhibit  B,  if  ever 
part  of  it. 

It  is  clear,  therefor 
case  under  the  law,  ( 
the  facts  be  necessarj 
made.  On  the  point 
is  the  main  error  assi 
after  the  testimony 
essential,  and  this  po 
at  law,  in  the  bill  of 
viewed  without  all  tl' 

2.  But  it  is  said  t 
ground  that  parties 
could  be  heard  with 
seen,  however,  in  a  r 
pose  that  the  judge 
having  the  other  part 
timony  as  to  that  laci 
the  propriety  of  the  i 

Besides,  the  record 
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not  to  have  been  served,  the  clerk  who  acted  as  adminis- 
trator of  McGuire's  estate,  made  answer  to  the  bill,  and 
appearance  and  answer  waive  service ;  and  the  record  also, 
shows  that  the  only  other  party  alleged  not  to  have  been 
served,  Mrs.  Elizabeth  McGuire,  was  not  made  a  party  by 
subpoena  at  all  until  the  term  of  trial,  by  amendment,  and 
that  to  go  upon  property  in  her  possession  and  not  for 
money,  for  which  complainants  elected  to  go  on  the  trial. 
As  to  that  issue  she  was  not  a  necessary  party,  and  when 
that  election  was  made,  the  bill  was  dismissed  as  to  her. 
So  that,  even  if  the  motion  to  continue  could  have  been 
heard  without  the  evidence  as  to  laches^  it  could  not  have 
been  granted,  and  would  have  availed  nothing  in  this 
court. 

3.  It  was  insisted,  however,  that  the  exception  to  the 
court's  ruling  on  the  point  to  elect  whether  complainants 
would  go  for  money  or  property  could  be  heard  without 
evidence.  That  point  is  that  the  judge  forced  the  election, 
and  erred  in  so  doing.  Whether  he  erred  or  not  in  so 
doing,  would  depend  on  the  case  made,  not  only  by  the 
pleadings,  but  by  the  proof — the  whole  case  as  made ;  there- 
fore, to  adjudicate  that,  the  evidence  is  necessary.  Besides, 
the  judge,  in  amending  the  bill  of  exceptions,  says :  "I 
don't  know  the  reasons  that  moved  plaintiffs  to  make  this 
election  without  objection;  only  know  they  did  so," 
thereby  not  verifying  the  bill  of  exceptions  on  this  ground 
of  error. 

4.  The  others  are  exceptions  to  the  introduction  of  tes- 
timony or  ruling  out  the  same.  To  decide  whether  right 
or  wrong,  the  other  testimony  is  absolutely  necessary. 
The  same  evidence  may  have  been  in,  and  the  party  not 
hurt,  or  on  a  view  of  all  that  was  in,  something  may  have 
appeared  in  other  evidence  that  made  that  offered  admis- 
sible or  not. 

5.  In  view  of  the  whole  case,  we  are  clear  that  it  should 
be  dismissed.  A  demurrer  to  a  bill,  or  plea,  or  something 
of  that  sort,  may  be  heard  without  the  evidence  in  the 
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case ;  because  the  record  presents  the  whole  case  on  the 
point,  and  there  can  be  no  alivnde  facts  to  be  considered. 
.In  all  other  cases,  the  evidence  must  be  incorporated  id 
the  bill  of  exceptions  or  exhibited  thereto.  If  that  ei- 
hibit  be  before  the  judge's  certificate,  which  is  the  writ  of 
error,  it  is  embraced  within  that  certificate ;  if  eiliibils 
come  after  the  certiticate  of  the  judge,  each  must  be  iden- 
tified according  to  rule  10  of  the  Supreme  Court,  to  be 
found  in  38th  6a.,  689,  and  the  decision  thereon  in  61  6». 
492. 

6.  Even  if  reference  to  the  exhibits  as  A,  B,  C,  D,  etc. 
would  suffice,  if  made  in  the  body  of  the  bill  of  eicep- 
tions  and  in  the  Judge's  certificate,  all  allusion  tolheei- 
hibits  in  this  bill  is  so  blurred  and  blotted,  besides  obscurelT 
interlined,  that  it  is  extremely  difficult  and  uncertam,  if  no' 
impossible,  to  make  out  the  meaning  of  the  reference.  1 
bill  of  exceptions  with  the  certificate  is  the  writ  of  error, 
and  must  be  certain,  and  certain  especially  as  to  evidence- 
There  should  be  no  interlineations  in  it  at  all,  unless  «pe 
cifically  certified  by  the  judge,  as  an  interlineation  in  a 
deed  must  be  before  the  witness  attesting  it ;  but  if  inter 
lined  at  all,  certainly  it  should  be  done  so  as  to  be  read 
Counsel  prepare  the  bill  of  exceptions  themselves;  tlie 
clerk  of  court  has  nothing  to  do  with  them ;  and  these  bills 
of  exception  must  be  nlainlv  written  without  inferlininf:. 
or  hereafter  counsel  m 

Writ  of  en-or  dismis 


[BUDdlOrd,  lui 

1.  When  a  defendant  in  ai 
defence,  he  must  admit 

2.  Section  24S6  of  the  Cod« 
against  heira,  or  those 
itranger. 

3.  That  an  administratrix  i 
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ivift  wb  ■  soT^eieaff  lier  irx^  MTiMrir^.r.  u#e  v^  .Lrr  .is  ibe  sm«. 

•a."  Code.  i5«*5f.:  ^f?  '.^a.,  ITl  are  nx  «p7.1k-ji:»>, 

4«  A  eoo£tat»je  wiiD  sierr<*i  a  sEsiizKnfu  and  a  jiisao^  of  tbe  fKiaci^ 
nccccdixic  tbe  •  oe  vbo  iamed  it  ai  tbas  ofbce,  auiT  {«v«\^  «ft4 
idenxifr  it ;  ibe  j^s^ire  wb:  iasoed  h  aeiei  d:4  Se  c&lkvi. 

•5.  Where  a  BcsztZZMiest  is  a  JT:snce''s  cecity  baa^i  v>n  a  rUim  lor  iiK«r« 
thaa  fifty  doHan  war  iBRvd  ia  157^,  ai^d  cai:€d  vjvici  the  delnkh 
ant  to  Mi'pemr  wxthis  taa  tbaa  twenir  dav«,  the  jovigaieal  rca^ 
dered,  the  JL  /a.  iaBoed  then^sL.  and  the  sije  made  thetv^aadcr 
weie  Toid.  Thai  the  cc*3it  eontiniied  the  case,  and  rakdeired  the 
judgment  more  than  twentr  days  after  the  isssdn^  ol  the  9CnnBiOBa> 
did  not  resder  the  prooeediBgTahd. 

6.  In  *^*^i»jJ«wrf  for  land,  where  plaintiff  and  defendant  both  bold 
tmder  a  commofi  grantor,  the  title  in  him  need  not  be  proTed. 

7.  The  Terdict  ia  ri^t. 


AdministratorB  and  Executors.  Ejectment.  EstoppeU 
Justice  CourtB.  Judgments.  Nullities.  Before  Judge 
Fort.    Schley  Superior  Court.    March  Term,  ISSS. 

Mrs.  Ingrahamf  as  administratrix  of  Ingraham^  deceased^ 
brought  complaint  for  land  against  Sellars  in  ISSl.  Dur- 
ing the  pendency  of  the  case,  she  married  and  her  letters 
abated.  Cheney  administered  and  was  made  a  party*  On 
the  trial  plaintiff  introduced  a  deed  from  one  Hightower 
to  Ingraham,  dated  in  1850,  proved  possession  in  the  de 
cedent  from  1854  to  1874,  when  the  latter  died,  showed 
plaintiff^s  letters  of  administration,  introduced  evidence  o 
mesne  profits,  and  closed. 

Defendant  moved  for  a  non-suit,  which  was  refused. 

Defendant  introduced  a  sheriff's  deed,  covering  the 
premises  in  dispute,  dated  March  6,  1876,  made  under  a 
justice  court ^. /a.  against  Mrs.  Ingraham,  as  administra- 
trix. He  also  proved  that  Mrs.  Ingraham  was  present 
and  made  no  objection  to  the  sale. 

Plaintiff  then  introduced  the  record  of  the  justice  court 
suit  on  which  thefi./a.  against  the  administratrix  was 
founded,  and  the  justice  court  docket,  proving  the  same  by 
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the  constable  of  the  justice  who  succeeded  the  one  rendei- 
ing  the  judgment.  From  these  it  appeared  that  the  sum- 
mons was  issued  on  February  26,  1876,  and  called  od  the 
defendant  to  answer  on  March  11,  although  the  amouDi  in 
suit  was  $51.53;  that  the  case  was  continued  until  Marrb 
18,  when  judgment  was  rendered  by  default  It  was  ad- 
mitted that  the  tenants  of  Sellara  had  been  in 
since  the  commencemt 
self  had  not  been  eo. 

The  jury  found  for  th 
profits.  Defendant  m 
ing  among  other  grour 

(1.)  Because  the  ve 
dence. 

(2.)  Because  the  evi 
ant  or  his  tenants  wen 
was  brought. 

(3.)  Because  the  co 
mons  without  proof  frc 
proof  was  by  his  succe 

(4.)  Because  the  co 
estoppel  arising  out  of 
istratrix  at  the  sale  un 
ject  thereto. 

(6.)  Because  the  co» 

(6.)  Because  the  cc 
tower  to  Ingraham,  it 
attesting  justice  was  it 
the  deed. 

(7.)  Because  the  cou 
mons  was  returned  in 
sale  thereunder  were  1 

(8.)  Because  the  o 
brought  against  the  o' 
sion. 

The  motion  was  ovei 
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B.  6.  HiNTON,  for  plaintiff  in  error. 
B.  P.  HoLLis,  for  defendant. 

Jackson,  Chief  Justice. 

The  questions  made  in  this  record  and  pressed  here 
mainly  by  the  plaintiff  in  error  are,  first,  that  possession  in 
defendant  in  the  ejectment  case  was  not  proved ;  secondly, 
that  the  administrator  could  not  sue  unless  he  brought 
himself  within  section  2486  of  the  Code,  and  showed  either 
prior  possession,  or  that  the  recovery  was  necessary  to  pay 
debts  or  make  proper  distribution ;  thirdly,  estoppel ;  and 
fourthly,  the  evidence  necessary  to  prove  and  identify  a 
summons  to  a  justice  court  so  as  to  admit  it  in  the  evi- 
dence. 

1.  When  the  defendant  put  in  his  defence  to  the  action, 
the  law  and  rule  of  court  required  him  to  admit  posses- 
sion. 

2.  Section  2486  of  the  Code,  applies  to  suit  by  the  ad- 
ministrator against  heirs  or  those  holding  under  heirs. 
Sellars,  the  defendant  here,  was  neither  an  heir  nor  did  he 
hold  under  one. 

3.  The  estoppel  is  not  good  under  the  facts.  It  is  based 
on  the  idea  that  the  former  administratrix  stood  by  and 
saw  the  sale  under  the  void^.yj?.,  and  thereby  the  admin- 
istrator de  bonis  non  is  estopped  from  attacking  its  inval- 
idity. Even  if  an  administrator  sells  illegally  as  an  indi- 
vidual he  is  not  estopped  as  administrator ;  certainly  then 
he  will  not  be,  if  the  preceding  administratrix  sees  the 
sheriff  sell  illegally  and  says  nothing.  57  Oa.y  425 ;  Sec- 
tion 2966  of  Code,  and  69  (?a.,  171,  are  not  applicable. 

4.  The  constable  who  served  the  summons,  and  the  jus- 
tice of  the  peace  who  succeeded  him  who  issued  it  in  that 
office,  may  prove  and  identify  it,  and  the  justice  of  the 
peace  who  issued  it  need  not  be  called.  The  constable 
who  served  it  certainly  knew  as  much  about  it  as  the  jus- 
tice who  issued  it  for  service. 
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5.  The  justice  court  wae 
tution  of  1868,  and  the  jud 
void ;  the  court  being  heh 
lew,  was  no  court.  56  Oa 
631,  466;  65  /S.,  557. 

6.  Where  plaintiff  and 
common  grantor,  the  title 
6'a.,689j  55/*.,  613. 

7.  llie  verdict  is  right 
Judgment  affirmed. 


Masset  vs.  Cottor  Stai 


Ad  iDBurer  obtained  from  a  life 
policy,  the  character  of  whit 
the  margin  and  in  the  bodjr 
thereon  for  ten  years,  but  Wl 
premium,  he  filed  a  bill  agi 
agents  had  represented  to  hi 
tion  WBB  for  a  t«n  year  paid 
ordinary  policy  ;  that  the  con 
ordinary  life  policy  when  he 
policy ;  complainant  sought 
policy,  or  to  rescind  the  con 

Held,  that  by  the  use  of  rea» 
knowledge  of  the  trath,  and  i 
results  of  hia  own  gross  negU 

NoT«iDbcr«,  18B3. 

Insurance.     Contracts. 
Judge  SiuHONS.    Bibh  Suj 

Reported  in  the  decieioE 

GusTiN  &  Hall,  for  plai 

Lanisr  &,  Andbrsom,  for 
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Blandpord,  Justice. 

The  plaintiff  complains  because  the  court  below  granted 
a  new  trial  in  this  case.  He  makes  this  case :  The  agent 
of  the  defendant  represented  to  him  that  his  application 
was  for  a  ten  years  paid-up  policy,  and  he  believed  that 
the  same  was  in  fact  for  such  policy  in  defendant's  com- 
pany, when  in  fact  it  was  for  an  ordinary  life  policy ;  that 
the  company  issued  and  delivered  to  him  a  policy  for  an 
ordinary  life  policy,  when  he  thought  and  believed  it  to 
be  for  a  ten  years  paid-up  policy  ;  that  he  paid  the  pre- 
mium due  on  said  policy  for  ten  years,  all  the  time  be- 
lieving that  it  was  a  ten  years  paid-up  policy ;  that  when 
called  on  for  the  eleventh  annual  premium,  he  discovered 
that  the  policy  which  had  been  issued  to  him  ten  years 
before  was  only  an  ordinary  life  policy,  although  it  was 
plainly  stated  in  print  on  the  margin,  "  ordinary  life,"  and 
so  in  the  body  of  the  policy.  He  filed  this  bill  to  compel 
defendant  to  issue  a  paid-up  policy  to  him,  or  to  rescind 
the  contract,  and  decree  that  the  money  which  he  had 
paid  defendant  for  premiums  be  paid  back  to  him^ 

The  question  in  this  case  is,  could  the  plaintiflF,  by  ordi- 
nary diligence,  have  discovered  the  truth  as  to  the  repre- 
sentations of  defendant's  agent?  If  he  could,  then  he  is 
too  late  with  his  bill.  The  policy  which  he  received  put 
him  upon  notice  as  to  its  character,  and  whether  it  was  an 
ordinary  life  policy  or  a  ten  years  paid-up  policy.  Code, 
section  3126.  "  If  a  party,  by  reasonable  diligence,  could 
have  had  knowledge  of  the  truth,  equity  will  not  relieve." 

Nothing  but  gross  negligence  could  have  kept  the  plain- 
tiff in  ignorance  of  the  truth  in  this  case,  and  in  such  case 
the  inference  is  the  plaintiff  acquiesced  in  the  action  of 
the  defendant  and  accepted  this  policy  as  it  is,  and  waived 
the  policy  which  he  originally  wished  to  have  issued  to 
him.  If  the  plaintiff  could  not  understand  or  fully  com- 
prehend the  nature  of  the  policy  issued  to  him  by  defend- 
ant, then,  as  an  ordinarily  prudent  man,  he  should  have 

V  70-61 
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made  inquiry  of  some  one  who  could  have  informed  him 
as  to  its  character  and  nature.  Having  failed  to  do  this 
for  eleven  years  from  the  time  the  policy  was  issued  to 
and  received  by  him,  equity  will  not  relieve  him  for  such 
gross  neglect.  DeGive  vs.  Healy^  60  6^a.,  395;  56  <?a., 
161 ;  60  7*.,  449. 

Applying  these  principles  to  the  case  before  us,  it  was 
not  error  to  have  granted  the  new  trial  in  this  case. 

Judgment  affirmed. 


NoRRis  et  al,  vs.  Dunn  et  al. 

1.  Where,  after  the  death  of  a  land-owner,  his  estate,  which  was  of 
less  value  than  $500.00,  was  set  apart  as  a  year's  support  for  his 
widow  and  three  children  by  her,  without  mentioning  two  chil- 
dren of  the  decedent  by  a  former  marriage,  and  the  persons  to 
whom  the  year's  support  was  so  set  apart  took  exclusive  possession 
of  the  property  under  claim  of  title,  this  constituted  a  severance 
from  the  other  children,  and  a  prescriptive  title  began  to  run ;  and 
if  that  claim,  accompanied  by  such  possession,  was  continuous, 
adverse,  open,  notorious  and  peaceable  for  the  statutory  period 
after  the  excluded  children  became  of  age,  then  the  prescription 
ripened  into  a  perfect  title,  unless  it  originated  in  fraud  to  which 
the  claimants  were  parties,  and  which  was  kept  concealed  from 
the  adverse  parties  without  laches  on  their  part. 

(a.)  Adverse  possession  against  a  co-tenant  may  begin  to  run  after 
actual  ouster,  or  exclusive  possession  after  demand,  or  express 
notice  of  adverse  possession. 

(6.)  Although  the  proceedings  may  have  been  irregular,  the  judg- 
ment purporting  to  vest  the  title  in  the  applicants  for  a  year's  sup- 
port was  color  of  title  on  which  prescription  could  be  based. 

(c.)  Fraud  will  not  be  presumed  from  the  mere  omission  from  the 
proceedings  of  the  names  of  some  of  the  children  who  lived  with 
their  grandparents,  and  for  whose  support  provision  had  been 
made  by  the  decedent. 

Jackson,  C.  J.,  concurred. 

Blandford,  J.,  dissented. 
November  13,  1883. 

Year's  support.  Color  of  Title.  Prescription.  Judg- 
ment. Before  E.  Womack,  Esq.,  Judge ^<?  hac  vice.  Pike 
Superior  Court.    October  Term,  1882. 
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Reported  in  the  decision. 

J.  S.  Pope  ;  W.  S.  Whitaker,  for  plaintiffs  in  error. 

E.  F.  DuPREE ;  John  I.  Hall,  for  defendants. 

Hall,  Justice. 

Dunn  died,  leaving  a  widow  and  five  minor  children ; 
,two  of  these  children  were  by  a  former  marriage,  and  had 
been  consigned  by  the  father,  in  his  lifetime,  to  the  care 
and  protection  of  their  maternal  grandfather.  It  is  alleged 
that  they  belonged  to  the  grandfather's  family  at  the  death 
of  the  father,  that  he  had  provided  out  of  his  slender 
means  for  their  support  in  that  family,  and  had  given  up 
all  parental  authority  and  control  over  them,  and  conse- 
quently that  they  were  not  a  portion  of  his  family  at  the 
time  of  his  death. 

His  estate,  at  his  death,  was  not  worth  $500.  His 
widow  applied  to  the  ordinary  of  Pike  county,  to  set  apart 
a  year's  support  for  herself  and  three  minor  children. 
Upon  this  application,  commissioners  were  appointed,  who 
valued  the  entire  estate  at  less  than  five  hundred  dollars, 
and  it  was  set  apart  to  the  widow  and  her  minor  children. 
No  schedule  of  the  property  thus  set  apart  was  returned, 
but  notwithstanding  this,  the  court  of  ordinary,  by  its  judg- 
ment rendered  upon  this  return,  allowed  it  as  a  year's  sup- 
port to  the  widow  and  her  minor  children.  Under  this 
judgment  they  took  possession  of  it,  used  it  exclusively 
as  their  own,  receiving  its  income,  paying  taxes  on  it,  and 
accounting  to  no  one  for  it  or  its  proceeds ;  they  put  im- 
provements upon  it,  and  continued  in  the  exclusive  use  and 
enjoyment  of  it  for  about  fourteen  years  without  inter- 
ruption or  counter-claim,  when  the  present  bill  was  brought 
by  the  children  of  the  former  marriage  for  a  partition  of 
the  land  thus  set  apart,  against  the  widow  and  her  children. 
To  this  bill  the  defendants  pleaded  the  statute  setting  up 
their  prescriptive  title  to  the  premises,  claiming  that  the 
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8uit  was  not  brought  antit  more  than  seven  years  bad 
elapsed  from  the  date  when  the  youngest  of  the  complaiD- 
ant«  had  attained  her  m^ority.  The  evidence  fully  sus- 
tained this  latter  fact ;  indeed  it  was  not  contested.  Under 
the  charge  of  the  judge  pro  hac  vice  presiding  in  place  of 
the  Judge  of  the  circuit,  a  verdict  was  found  in  favor  of 
the  complainanta,  and  the  defendants  moved  to  set  it  aside 
and  asked  for  a  new  trial  upon  various  grounds,  which  was 
refused,  and  exception  was  taken  to  this  judgment  refus- 
ing the  new  trial,  aud  brought  here  by  writ  of  error. 

In  our  view,  it  is  not  material  to  notice  any  other  ground 
than  that  relating  \a  the  defendant's  claim  of  a  prescrip- 
tive title.  The  charge  excepted  to  will  be  found  in  the 
12th  and  13th  grounds  of  the  motion,  and  is  as  follows: 
"If  the  jury  believed,  from  the  evidence,  that  Catherine 
Norris  (formerly  Dunn),one  of  the  defendants  in  the  case, 
and  her  three  minor  children  went  into  possession  of  the 
land  in  dispute  under  a  setting  apart  of  the  same  as  a  year's 
support  to  them,  whether  the  setting  apart  was  legal  or 
not,  and  believed  they  had  a  right  and  title  to  said  land  by 
reason  of  its  having  been  set  apart  to  them  as  a  year's 
support,  and  remained  in  continuous  posBession  of  the 
same  for  seven  yearr     "-  '"        '- "-  -••--- 

next  before  the  filing 
had,  on  arriving  at  ag 
and  claim  of  title  of 
complainants  would  1 
should  find  for  the  de 
complainants'  8olicit< 
who  stated  that  "  he 
the  charge,"  (as  to  ex 
jury  did,"  the  court  i 
saying ;  "  I  charge  yc 
in  order  for  the  statu 
defendants'  prescripti 
express  notice  of  the 
defendante,  and  that  1 
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begin  to  run  from  the  time  of  such  express  notice  to  com- 
plainants. It  makes  no  difference  how  they  receive  notice, 
but  complainants  must  have  had  express  notice." 

Admitting  that  the  complainants  claimed  to  be 
tenants  in  oommon  with  the  defendants,  and  that  they 
were  so  in  fact,  at  the  death  of  Dunn,  the  husband  of  the 
widow  and  father  of  all  the  children,  and  were  originally 
seized  jointly  with  the  defendants,  and  that  the  possession 
of  the  latter  was  that  of  the  former, — that  they  held  in 
subordination  and  not  adversely  to  the  true  title,  yet 
when  there  was  a  severance  of  this  tenancy  in  common  as 
between  the  widow  and  her  children  on  the  one  side  and 
the  complainants  on  the  other,  as  there  ninquestionably 
was  by  the  setting  apart  of  the  premises  to  the  said  widow 
and  her  children  as  a  yearns  support  to  the  exclusion  of 
the  complainants,  then  the  prescriptive  title  of  the  defend- 
ants commenced ;  and  if  this  claim  of  title  was  accom- 
panied by  the  exclusive  possession  of  the  defendants  and 
that  claim  accompanied  by  such  possession  was  continu- 
ous, adverse,  open  and  notorious  for  the  statutory  period, 
then  it  ripened  into  a  perfect  title,  unless  it  originated  in 
a  fraud  to  which  the  claimants  were  parties  and  which 
was  kept  concealed  from  the  adverse  party,  who  were  vig- 
ilant in  their  efforts  to  discover  it  but  failed  to  do  so. 

If  there  were  no  question  of  a  joint  right  of  possession 
in  the  case,  these  positions  would  not  be  questioned  for  a 
single  moment.  But  how  stands  the  law  in  case  of  tenants 
in  common  ?  The  Code,  §2803,  will  answer  it.  According 
to  that,  "  there  can  be  no  adverse  possession  against  a  co- 
tenant  until  actual  ouster,  or  exclusive  possession  after 
demand,  or  express  notice  of  adverse  possession ;  in  either 
of  which  events,  the  co-tenant  may  sue  at  law  for  his  pos- 
session." 

It  is  not  pretended  on  the  part  of  the  defendants  that  they 
rely  upon  either  of  the  two  last  conditions.  They  do  not 
set  up  exclusive  possession  after  demand ;  nor  do  they 
claim  that  they  gave  express  notice  to  the  complainants 
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of  adverse  possession.  Th 
proceedings  before  the  or 
possession,  under  the  right 
the  time  required  by  law, 
when  the  court  charged  th 
to  the  perfection  of  their  c 
ent  case  from  that  made  b; 
withdrew  from  the  consider 
tion  upon  which  they  rei 
complainants;  that  so  fa: 
reach  a  correct  conclusion, 
them  from  the  proper  fiel 
Whether  they  are  right  o 
amounts  to  an  actual  ousi 

In  Doe,  ex  dem.  Horne 
this  court  held  that  "  whi 
veyed  the  whole  lot  to  a 
took  possession,  claiming 
this  action  constitutes  a 
other  tenants  in  commoT 
asserting  their  right  to  sucl 
of  seven  years."  See  alsc 
and  the  numerous  cases  cit 
vs.  Nevers,  4  Mason  C.  C, 
by  Story,  J.:  "  I  take  the  p 
a  person  enters  into  land  u 
a  recorded  deed,  his  entry 
such  title." 

In  tliis  case  it  may  I 
deed ;  but  the  defendants 
as  potent,  viz.:  the  judgme 
risdiction,  purporting  to  v( 
mer's  Lessee  vs.  Dawkins  e 
tiffs  relied  upon  the  fact  th 
title  from  a  judgment  of  \ 
be  absolutely  void ;  certainlj 
the  original  co-tenants)  was 
partitioning  the  land.  The  < 
this  objection,  that  "it  was 
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whether  those  proceedings  were  absolutely  void  or  not ; 
for,  assuming  them  to  have  been  defective  or  invalid,  still, 
as  they  were  matter  of  public  notoriety,  of  which  Clymer, 
the  plaintiff,  was  bound,  at  his  peril,  to  take  notice,  and 
as  Lynch  and  Blanton  (his  original  co-tenants)  under 
those  proceedings  claimed  an  exclusive  title  to  the  land 
assigned  to  them,  adversely  to  Clymer,  if  the  defendants 
entered  under  that  exclusive  title,  the  possession  must  be 
deemed  adverse,  in  point  of  law,  to  Clymer."  Again,  /J., 
p.  689,  it  is  said :  "  When  some  notorious  act  of  ouster 
or  adverse  possession,  which  is  brought  home  to  the  notice 
or  knowledge  of  the  other  co-tenants  occurs,  the  pos- 
session is,  from  that  period,  treated  as  adverse  to  the 
other  tenants,  and  it  will  afterwards  be  as  operative  against 
them,  as  if  the  party  had  entered  under  an  adverse  title. 
Now  such  a  notorious  ouster  or  adverse  possession  may  be 
by  any  overt  act  in  pais^  of  which  the  other  tenants  have 
due  notice,  or  by  the  assertion,  in  any  proceeding  at  law, 
of  a  several  and  distinct  claim  or  title  to  an  entirety  of  the 
whole  land,  or,  as  in  the  present  case,  of  a  several  and  dis- 
tinct title  to  the  entirety  of  the  whole  of  the  tenant's  prop- 
erty under  a  partition,  which,  in  contemplation  of  law,  is 
known  to  the  other  tenants,"  The  learned  Judge  Story, 
delivering  this  opinion,  deems  this  doctrine  so  familiar 
that  it  seems  scarcely  necessary  to  cite  any  authorities. 
He  does,  however,  cite  quite  a  number  of  cases,  both  Eng- 
lish and  American,  in  its  support,  beginning  with  Town- 
send  and  Pastor's  case,  4  Leonard's  R.,  52,  and  continuing 
the  list  down  to  1845,  the  time  of  the  decision  he  was  then 
rendering.  These  citations  need  not  be  repeated  here, 
they  are  set  out  and  commented  upon  in  the  opinion  from 
which  we  have  quoted.  Since  that  time  there  have  been 
others  affirming  and  enforcing  the  same  principle.  Free- 
man's Co-tenancy,  §227. 

If  the  foregoing  cases  lay  down  the  law  correctly,  of 
which  we  entertain  no  doubt,  they  eflFectually  dispose  of 
the  one  at  bar.     Indeed  §2303  of  the  Code  announces,  in 
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a  brief  but  accurate  and  comprebensiTe  form,  the  identi- 
cal doctrine,  and  gives  the  rale  by  which  we  moBt  be 
guided  to  our  conclusion. 

We  cannot  infer  fraud  from  the  bare  fact,  that  the 
names  of  the  complainants  do  not  appear  in  the  proceed- 
ings before  the  ordinary  to  have  the  year's  support  set 
apart.  The  court  may  have  been  apprised  of  all  the  facts, 
and  may  have  deemed  it  unnecessary,  under  the  circum- 
stances of  the  case,  to  make  provision  for  them,  as  that  had 
been  done  in  the  lifetime  of  their  father. 

Judgment  reversed. 

Jackson,  Chief  Justice,  concurring,  said  :  I  concur  in 
the  judgment.  On  the  death  of  the  decedent,  the  title  de- 
scended to  the  widow  and  all  the  children,  and  they  were 
then  all  tenants  in  common.  But  the  law  allows  the 
widow  to  apply  for  and  have  set  apart  a  year's  support  for 
herself  and  the  children  of  the  decedent,  and  this  court 
has  held  that  the  widow  may  sell  the  property  set  apart 
for  a  year's  support,  and  use  it  up  for  the  benefit  of  the 
family.  So  that,  if  the  judgment  of  the  ordinary  was  wrong, 
it  at  least  gave  color  of  title ;  and  if,  instead  of  using  np 
the  property,  it  was  held  under  the  judgment  for  the 

statutory  time,  a  pres    '   ' '      '        ■     •■     > 

to  think  that  the  judg 
in  widow  and  childre 
irregularity  or  otherw 
it  at  least  purported  i 
1;itle ;  and  with  such  j 
prescriptive  title  coul 

Blanpford,  Justice,  d 

The  question  in  thi 
twelve  months  suppoi 
dren  of  her  and  her 
vest  the  property  in 
elusion  of  other  mino 
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to  sach  an  extent  as  to  make  such  setting  apart  by  the 
ordinary  color  of  title  in  favor  of  the  widow  and  her  chil- 
dren named  in  the  application  to  the  ordinary,  which,  with 
posaesfiion  of  the  property  for  the  statutory  period,  will 
bar  the  other  minor  children  of  the  husband  by  a  former 
wife. 

I  maintain  that  the  setting  apart  of  the  property  by  the 
ordinary  for  a  twelve  months^  support  was  not  a  judicial 
bat  a  ministerial  act,  unless  objections  to  the  return  of  the 
commissioners  had  been  made,  and  when  the  ordinary 
passed  upon  the  objections  this  action  was  judicial,  not 
ministerial,  and  unless  objections  be  filed  there  is  no  plain- 
tiff  and  defendant  before  the  court — ^no  case;  so  that  the 
mere  filing  and  recording  of  the  returns  of  the  commis- 
sioners as  provided  by  §2573  of  the  Code,  by  the  ordinary, 
are  merely  ministerial  acts,  such  as  were  done  by  the  or- 
dinary in  the  present  case.  The  object  of  all  the  pro- 
visions of  the  statute  is  to  provide  for  the  widow  and  all 
the  minor  children  of  the  deceased  husband  for  twelve 
months  after  his  decease,  so  that  creditors  of  the  husband 
shall  not  deprive  the  widow  and  children  of  this  support 
from  the  husband^s  estate. 

Under  the  laws  of  this  state,  when  a  person  dies  his  real 
estate  descends  to  his  heirs  at  law,  subject  to  be  sold  by 
his  administrator  for  the  payment  of  his  debts,  as  personal 
property  is,  and  all  of  his  children  inherit  equally  per 
capita.  But  this  rule  of  descent  is  changed  when  prop- 
erty has  been  set  apart  to  the  widow  and  children  of  the 
deceased  husband.  Then  the  same  vests  in  and  becomes 
the  property  of  the  widow  and  all  the  minor  children  of 
the  deceased  husband,  whether  the  children  be  by  a  former 
wife  or  not;  and  if  there  should  be  adult  children,  they  will 
not  be  entitled  to  any  part  of  the  property  so  set  aparU 
though  it  may  be  the  whole  of  the  property  left  by  the 
deceased  ancestor.  Thus  it  is  as  to  the  property  set  apart; 
another  rule  is  adopted  as  to  the  distribution  of  intestates' 
estates.    Until  the  property  is  so  set  apart,  then  the  gen- 
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eral  rule  of  distribution  a] 
property  is  set  apart,  then 
all  the  minor  children  of 
§§2574,  2576. 

What  relation  do  the 
tain  to  each  other  as  to  the 
are  tenants  in  common  a 
no  one  can  doubt.  The  h 
the  ordinary  setting  apar 
and  all  the  minor  children 
children  by  a  former  wife 
the  law,  equally  with  the 
are  tenants  in  common  as  I 
application  made  to  the  < 
herself  and  her  three  mine 
tion  of  the  two  minor  ch 
husband,  and  the  setting 
ordinary,  did  not  change  th 
set  apart  by  the  ordinary, 
same  in  the  widow  and  al 
ceased  husband,  those  left 
as  those  embraced  therein, 
and  no  act  of  the  widow  i 
pair  this  force  of  the  law  ; 
dren  took  this  property  u 
extent,  and  no  more,  as  i 
deceased  husband  whose  n 
cation.  Such  was  the  ope 
widow  with  her  children  y 
set  apart,  as  aforesaid,  her 
of  all  the  children  of  hei 
tenants  in  common;  they  h 
and  all  the  relations  and 
to  tenants  in  common  app! 

This  widow  went  into  p 
children  under  the  setting 
became  a  tenant  in  commo 
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deceased  husband ;  her  possession  was  their  possession :  she 
did  no  act  save  to  go  into  and  enjoy  this  property,  which 
she  had  a  right  to  do ;  and  this  was  not  inconsistent  with 
the  rights  of  the  two  minor  children  of  her  husband  by  a 
former  wife;  there  was  no  actual  ouster,  because  all  the 
acts  and  conduct  of  the  widow  was  entirely  consistent 
with  her  rights  to  this  property  and  the  rights  of  the  other 
co-tenants.  What  did  she  do  which  amounted  to  an  actual 
ouster  as  to  these  defendants  in  error,  her  co-tenants  ?  All 
that  is  shown  is  that  she  went  into  possession  and  used 
this  land  for  the  support  of  herself  and  children;  this  she 
had  the  right  to  do ;  this  does  not  constitute  an  sictual  ouster 
of  her  co-tenants;  if  so,  then  the  possession  of  one  co-ten- 
ant is  not  the  possession  of  all.  There  was  no  demand  by 
the  plaintiffs  in  the  bill,  who  were  the  children  of  the  de- 
ceased husband  by  a  former  wife,  until  a  short  while 
before  the  commencement  of  this  suit,  and  when  such 
demand  was  made,  they  were  refused  to  be  let  into  pos- 
session with  the  widow.  This  was  the  first  and  only  notice 
which  they  ever  had  that  the  widow  claimed  the  exclusive 
possession  of  this  land,  and  this  was  but  a  few  weeks  be- 
fore the  commencement  of  this  suit.  §2303  of  the  Code 
provides  as  follows :  "There  can  be  no  adverse  possession 
against  a  co-tenant  until  actual  ouster,  or  exclusive  pos- 
session after  demand,  or  express  notice  of  adverse  posses- 
sion." I  think  I  have  shown  that  both  plaintiffs  and  de- 
fendants were  tenants  in  common;  that  they  held  this  land 
by  one  and  the  same  right ;  that  the  widow  and  her  chil- 
dren who  went  into  possession  of  this  land  did  no  act 
which  amounted  to  an  actual  ouster  until  the  demand  was 
niade  upon  them ;  that  there  was  no  exclusive  possession 
by  them  until  this  demand  was  made ;  that  there  was  no 
express  notice  of  adverse  possession  on  the  part  of  the 
widow  until  the  demand  was  made  by  the  plaintiffs,  and 
that  this  demand  being  made  only  a  few  weeks  before  the 
bringing  of  this  suit,  the  plaintiffs    are  not  barred  of 
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their  rights  by  the  statute  of  Limitations.  This  being  mv 
opinion,  I  think  the  decree  rendered  by  the  court  below 
should  be  affirmed. 


Rakestraw,  executrix,  va.  Rakbstbaw  et  ai. 

A  will  appointed  the  wife  of  testator  aa  his  executrix,  and  contuntd 
the  following  item:  "I  will  that  all  the  rest  of  my  real  estate  prop- 
erty, including  the  house  and  lot  I  now  occupy  and  a  hooae  uhI 
lot  I  own  in  LawTenceville,  together  with  my  lands,  be  held  sdJ 
controlled  by  my  wife  during  her  lifetime.  I  wonid  also  include 
whatever  money  and  notes  I  may  own.  In  short,  it  is  mT  will 
that  my  wife  shall  have  full  and  entire  control  of  all  my  effects,  of 
whatever  kind."  The  testator  having  died,  the  will  was  probaieJ. 
and  the  executrix  qualified.  Bhe  filed  a  bill,  alleging  that  tbe 
rente,  iesueH  and  profits  of  the  estate  were  not  sufficient  far  thesop- 
port  of  herself  and  the  six  minor  children  of  the  test&tor,  and 
prayed  that  she  be  allowed  to  sell  the  same  or  a  portion  thereof  for 
such  support. 

Held,  1.  That  the  will  does  not  confer  on  the  executrix  tbe  power  ul 
sale. 

2.  That  the  wiU  creates  a  life  estate  in  the  widow,  with  remaindertu 
the  children  of  the  testator ;  and  it  is  competent  for  the  life  teoint 
to  waive  the  life  estate  in  the 
the  whole  estate  in  the  childn 
court  of  equity  to  decree  a  sali 
erty  for  the  support,  educati 
and  the  support  of  the  widow 
to  the  probable  value  of  the 
such  sum  as  would  be  equal  tl 
protect  the  remainder  for  the  i 
sum  be  turned  over  to  the  gi 
children  who  have  become  of 

{a.)  An  amendment  should  be 
property  constituting  the  est 
her  willingness  to  surrender  li 

(b.)  It  seems  to  be  the  policy  of 
the  widow  and  minor  childrei 
ways  forward  and  carry  out  tl 
SeptemlMr  U,  18S1. 

Wills.      Estates.      Equit 
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BakestraW)  tzecntrlx,  w.  Rokestraw  et  al. 

fore  Judge  Hutchins.    Gwinnett  Superior  Court.    March 
Term,  1883. 

Reported  in  the  decision. 

S.  J.  Wink,  for  plaintiff  in  error. 

No  appearance  for  defendants. 

Blandford,  Justice. 

Gainum  T.  Rakestraw  made  his  last  will  and  testament 
and  appointed  his  wife  executrix  thereof,  and  by  the  sixth 
item  or  clause  of  said  will  he  provided  as  follows : 

''I  will  that  all  the  rest  of  my  real  testate  property,  including  the 
house  and  lot  I  now  occupy,  and  a  house  and  lot  I  own  in  Lawrence- 
ville,  together  with  my  lands,  be  held  and  controlled  by  my  wife 
during  her  lifetime.  I  would  also  include  whatever  notes  and  money 
I  may  own.  In  short,  it  is  my  will  that  my  wife  shall  have  full  and 
entire  control  of  all  my  effects,  of  whatever  kind." 

The  testator  having  died,  the  will  was  duly  proved,  and 
Mrs.  Rakestraw,  the  widow,  qualified  as  executrix.  She 
presented  her  bill  to  the  superior  court  of  Gwinnett  county, 
in  which  she  represented  that  said  Gainum  left  at  his  death 
six  minor  children ;  that  the  rents,  issues  and  profits  of  the 
estate  of  said  testator  were  not  sufficient  for  the  support 
and  maintenance  of  herself  and  children,  and  prayed  that 
she  be  allowed  to  sell  the  same,  or  a  portion  thereof,  for 
such  support  of  herself  and  family.  The  court  below, 
after  consideration  of  said  bill,  decided  that  the  will  of 
testator  does  not  confer  power  of  sale  on  the  executrix, 
and  the  prayer  of  the  bill  was  refused.  This  ruling  the 
plaintiff  excepted  to,  and  assigned  the  same  as  error. 

The  will  of  testator  creates  a  life  estate  in  Mrs.  Rake- 
straw, the  widow  and  executrix,  the  remainder  to  the  chil- 
dren of  testator.  It  is  competent  for  the  life  tenant  to 
waive  her  life  estate  in  the  property  devised,  which  would 


vest  the  whole  estate  in 
would  be  in  the  power  o. 
whole  or  a  part  of  the  pr 
and  maintenance  of  the 
widow.  The  court  could 
value  of  the  life  estate 
euch  sum  as  would  be  eqi 
and  could,  by  proper  ore 
use  of  the  children,  or  de 
to  the  guardians  of  the  ; 
have  arrived  at  age.  Sect 
"The  ordinary  may,  in  I 
the  estate,  in  whole  or  ir 
and  maintenance  of  th« 
authorize  a  sale  of  this 
maintenance,  so  can  the 
if  the  bill  shall  be  amend 
of  the  life  tenant  tosurrei 
be  no  difficulty  as  to  asal 
but  the  bill  should  set  fo: 
stitnting  the  entate  held  I 
amendments,  the  court  co 
taking;  care  to  properly 
arising  from  such  sale, 
that  the  executrix  had 
conferred  on  her  by  thii 
prayer  of  the  bill  for  th 
the  court  which  was  in 
should  have  heard  the  pw 
suitable  relief  Our  law 
of  administration  and  to  t 
a  provision  for  the  suppc 
son  whose  estate  is  beinj 
testate,  solvent  or  insol' 
that  it  is  the  policy  of  o 
of  the  widow  and  minor  ■ 
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person,  and  the  courts  should,  in  all  proper  ways,  forward 
and  carry  out  this  policy. 
Judgment  reversed. 

Judgment :  It  is  ordered  that  the  judgment  of  the  court 
below  be  reversed,  upon  the  ground  that  the  court  refused 
to  entertain  the  bill  of  plaintiff  because  no  power  of  sale 
was  conferred  on  the  executrix  by  the  will  of  testator. 
And  it  is  further  ordered  that  the  court  below  allow  the 
bill  of  plaintiff  to  be  amended  as  herein  indicated ;  and 
that  the  court  decree  a  sale  of  so  much  of  the  property  as 
the  widow  may  relinquish  her  life  interest  in  and  to,  and 
that  it  direct  the  executrix  as  to  the  application  of  the 
fund  for  the  support  of  the  family,  and  the  education  and 
maintenance  of  the  minor  children. 


Veal  et  al,  vs.  Robinson. 

1.  The  judge  who  tried  the  case  committed  no  errors  in  the  various 
rulings  and  charges  to  which  exception  has  been  taken  by  the  de- 
fendant below ;  nor  was  there  error  in  the  finding  of  the  jury  upon 
the  questions  thus  submitted. 

2.  The  court  should  not  have  refused  to  submit  to  the  jury  the  issue 
made  by  the  defendant's  claim  to  a  prescriptive  title,  and  should 
have  charged,  as  requested,  that  ^' color  of  title  is  anything  in 
writing  purporting  to  convey  title  to  the  land,  which  defines  the 
extent  of  the  claim,  it  being  immaterial  how  defective  or  imper- 
fect the  writing  may  be,  so  that  it  is  a  sign,  semblance  or  color  of 
title ;  and  if  they  should  be  satisfied  from  the  evidence  that  the 
defendant  was  in  actual,  public,  continuous,  peaceable,  notorious 
and  uninterrupted  possession  of  the  premises  for  seven  years 
prior  to  the  commencement  of  the  suit  under  such  color  of  title, 
and  that  her  claim  did  not  originate  in  fraud,  and  that  she  held  in 
her  own  right,  in  good  faith,  against  all  other  persons,  including 
her  husband ;  then  she  was  entitled  to  retain  possession  of  the 
land.''  There  was  some  evidence  on  which  this  charge  could  be 
based,  and  it  should  have  been  given,  together  with  proper  instruc- 
tions,^ applying  hypothetically  to  the  assumed  facts,  and  the  jury 
should  have  been  further  instructed  as  to  what  constituted  fraud 
and  bad  faith,  and  should  have  been  told  that  if  these  things  ex- 
isted, defendant  had  no  right  to  hold  the  premises. 

September  18,  1883. 
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New  Trial.  Title.  Preacription.  Fraud.  Charge  of 
Court.  Before  Judge  HurcHlNS.  Gwinnett  Superior 
Court.     March  Adjourned  Term,  1883. 

Veal  and  Scruggs  brought  complaint  for  land  against  J. 
E.  Robinson  and  his  wife,  Mre.  Fannie  Robinson.  The 
abstract  of  title  attached  to  the  declaration  was  as  follows: 
A  deed  from  Thomas  M.  Meriwether,  chairman  of  the 
board  of  trustees,  etc.,  to  Joseph  Robinson,  dated  J»n- 
uary  28,  1874 ;  a  deed  from  Joseph  Robinson  and  Ue  wife. 
Frances  E.  Robinson,  to  plaintiff's,  dated  December  SI. 
1874;  and  a  deed  from  J.  M.  Patterson,  sheriff,  to  plain- 
tiffs, dated  December  6, 1876. 

J.  E.  Robinson  filed  a  disclaimer  of  title.  Mrs.  BobiD' 
son  pleaded  the  general  issue. 

On  the  trial,  the  following  facts  were  shown:  De- 
Witt  C.  Jones  sold  the  property  to  Hopkins  and  others  a- 

trustees  of  the  Orphans'  P'-""  "•'  ^i—  " — *^  ^ ="  f^"- 

ference,  on  November  14 
Meriwether,  as  chairman 
veyed  the  land  to  Josep 
made  a  deed  to  Mrs.  Fan 
1874,  the  expressed  cons 
same  grantor,  his  wife  joii 
tiffs,  dated  December  21, 
eration  of  11,800.00;  on 
sheriff,  sold  the  land  unde 
against  Joseph  Robinson, 
1867.    Veal  and  Scruggs  : 

In  addition,  plaintiffs  in 
ing  effect:  Meriwether,  as 
tees,  sold  the  land  to  J. 
$350.00  and  gave  notes  foi 
title.  Subsequently,  by 
father,  Joseph  Robinson,  ] 
money  and  took  a  deed  i 
was  made  by  delivering  to 
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by  one  White  to  Joseph  Robinson.  Before  the  purchase, 
J.  E.  Robinson  said  it  was  all  right ;  that  there  was  noth- 
ing in  the  way,  but  that  it  was  bought  with  the  proceeds 
of  his  father's  homestead.  He  showed  them  over  the 
land.  In  August,  1875,  Scruggs,  one  of  plain tiflFs,  went  to 
the  place.  J.  E.  Robinson  and  his  wife,  the  defendant, 
were  living  on  it.  Mrs.  Robinson  said  they  had  it  rented 
from  Joseph  Robinson  (her  husband's  father),  and  wanted 
to  rent  it  again  if  plaintiffs  bought ;  that  she  would  send 
her  husband  down  to  see  about  it.  He  did  go  to  Stone 
Mountain,  together  with  his  father,  in  December,  1875,  to 
see  plaintiffs,  and  rented  the  place,  giving  his  note  for  the 
rent ;  this  has  been  sued  on  but  not  collected,  and  has  been 
held  by  plaintiffs.  Prior  to  this.  Veal,  one  of  plaintiffs, 
testified  that  he  bought  of  Joseph  Robinson  a  note  of  J. 
E.  Robinson  for  $100.00  for  rent  of  the  place  for  1874  ;  J. 
E.  Robinson  said  it  was  all  right,  that  it  would  be  paid ; 
it  was  not,  however,  and  Veal  left  it  with  one  Miller,  a 
justice  of  the  peace,  for  collection,  and  has  not  seen  it 
since.  When  the  sheriff  levied  on  the  place,  he  served 
notice  of  the  levy  on  J.  E.  Robinson ;  his  wife  was  pres- 
ent at  the  time ;  it  was  spoken  of  at  the  supper  table,  in 
presence  of  Mrs.  R.,  what  the  sheriff  had  come  for.  Sub- 
sequently plaintiffs  sued  J.  E.  Robinson  for  the  land,  a 
recovery  was  had,  writ  of  possession  issued  in  1880,  and 
plaintiffs  were  put  in  possession.  Defendant  was  present; 
before  dispossession,  she  told  one  of  the  plaintiffs  that  she 
wished  to  buy  the  land  if  she  could  get  some  money  that 
was  coming  to  her.  When  the  sheriff  sought  to  dispos- 
sess her,  she  refused  to  go  out ;  wanted  a  few  days  to  see 
her  attorney;  butdidnotclaimorexhibit  any  title.  Plain- 
tiffs were  put  in  possession  and  left  a  tenant  there;  the 
tenant  remained  two  or  three  days,  and  was  then  put  out 
by  Wimpy,  the  attorney  of  defendant ;  and  when  one  of 
plaintiffs  went  to  the  place,  he  found  Wimpy  and  defend- 
ant and  family  there.  J.  E.  Robinson  returned  the  land 
for  tax  as  his  up  to  1877,  and  then  his  wife  returned  it. 

v  50-62 


Defendant  also  preeer 
J.  E,  Kobinson  bought 
man  of  the  board  of  ti 
signed  by  him  for  her. 
He  paid  off  the  first  notf 
balance  of  $1,400.00  wi 
Joseph  Robinson,  the  fa 
that  Mrs,  Robinson,  the 
went  to  his  son  several 
one  White,  and  it  was  ; 
take  the  notes  for  the  li 
J.  E.  Robinson  let  his 
the  White  notes,  contrai 
tions,  she  having  given  li 
of  purchase  price  and 
was  made  to  Joseph  Rol 
way,  and  he  would  mal 
time.''  J.  E.  Robinson  ( 
against  his  father.  On 
done,  defendant  was  su 
Robinson  came  up  on  Ui 
to  defendant 

J.  E,  Robinson  dente 
Joseph  Robinson;  adm 
plaintiffs  in  1875;  he  e 
and  his  wife  became  dis 
the  place,  and  told  Jc 
Scruggs,  one  of  the  plaii 
plaintiffs  had  bought  tb 
thereupon  gave  them  a 
down  to  close  the  mattei 
that  "  it  was  notsatiafac 
then  he  repudiated  said 
Robinson,  afterwards  in  1 
by  his  note,  and  delivere 
gave  an  order  on  J.  A.  I 
denied  by  plaintiffs.)     1 
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(4.)  Because  the  court  did  not  charge  certain  requests 
in  substance  as  follows : 

(a.)  That  Mrs.  Robinson  is  not  bound  by  the  acts  of  her 
husband,  unless  he  was  her  age^t  or  his  acts  were  rati£ed 
by  her. 

(&.)  That  if  Mrs.  Robinson  had  possession  adverse  to 
her  husband  and  everybody  else,  it  would  charge  plaintiflfs 
with  notice. 

(c.)  It  was  not  the  duty  of  Mrs.  Robinson  to  record  the 
deed  received  by  her  from  Joseph  Robinson  immediately ; 
nor  to  notify  plaintiffs  that  he  had  no  title ;  but  it  was  their 
duty  to  take  notice. 

(d.)  Innocent  purchasers  are  protected  because  they  in- 
vest their  money  on  the  faith  of  the  apparent  rights  of  ihe 
seller  as  the  parties  have  allowed  them  to  exist ;  a  judg- 
ment creditor  does  not  stand  in  the  same  position ;  one  arises 
by  contract ;  the  other  by  operation  of  law.  A  judgment 
lien  is  on  defendant's  property,  and  is  good  as  a  general 
rule  on  property  to  which  defendant  has  a  clear  equitable 
title,  but  does  not  extend  to  property  where  the  equitable 
title  is  in  a  third  person,  though  the  legal  title  may  be  in 
the  defendant. 

(5.)  Because  the  court  refused  to  submit  the  issue  on 
the  title  by  prescription  in  his  charge  to  the  jury  (a 
plea  of  prescription  having  been  filed  by  the  defendant) 
and  refused  to  charge  as  follows :  ^^  Color  of  title  is  any- 
thing in  writing  to  land  which  defines  the  extent  of  the 
claim.  It  is  wholly  immaterial  how  defective  or  imperfect 
the  writing  may  be ;  if  it  is  in  writing,  it  is  sign,  semblance 
or  color  of  title.  If,  therefore,  you  are  satisfied  from  the 
evidence,  that  Mrs.  Fannie  Robinson  was  in  the  actual, 
public,  continuous,  notorious,  exclusive,  uninterrupted, 
peaceable  possession  of  the  premises  in  dispute,  seven  years 
prior  to  the  commencement  of  this  suit,  under  color  of  title 
such  as  I  have  described  to  you,  which  must  not  originate 
in  fraud,  and  possessed  the  land  in  her  own  right  against 
her  husband  and  all  other  persons,  then  you  will  find  for 
the  defendant." 
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[To  this  ground  the  court  appended  the  following  note : 
"  The  conrt  refused  to  chai^  on  the  subject  of  prescrip- 
tion because  it  did  not  consider  the  notes  taken  up  by  de< 
fendant  a  color  of  title/'] 

( 6),  ( 7.)  Because  the  court  admitted  evidence  of  sayings* 
conversations  and  transactions  of  Robinson,  not  in  his 
wife's  presence. 

[The  court  appended  the  following  note :  "  In  reference 
to  the  seventh,  eighth  and  ninth  grounds,  the  court  ad- 
mitted the  sayings  of  Robinson  because  there  was  some 
evidence  that  he  and  his  wife  entered  in  possession  of  the 
land  in  dispute  under  a  contract  of  rent  made  by  J.  E. 
Robinson,  and  as  he  was  the  head  of  the  family,  prima  * 
facie  he  wus  in  possession,  and  the  wife's  possession  was 
his.  The  court  in  admitting  this  evidence  stated  that,  as 
the  case  stood  at  present,  the  evidence  was  admi<^ible. 
Whether  it  would  amount  to  anything,  would  depend  on 
the  case  that  the  defendant  might  make  when  she  came 
to  introduce  testimony, — meaning  that  if  she  should  show 
written  title  to  herself,  the  prima  facie  presumption  that 
the  possession  was  thai  of  the  husband  would  be  rebut- 
ted."] 

(8.)  Because  the  court  admitted  the  evidence  of  J.  W. 
Scruggs,  as  follows :  Witness  had  a  suit  against  Joseph  E. 
Kobinson  for  the  possession  of  the  land  in  dispute  and 
gained  it  in  the  Supreme  Court.  During  the  time  of  said 
suit  Fannie  Robinson  never  asserted  her  right  or  claim  to 
the  land,  and  witness  never  heard  of  her  claim  until  after 
he  had  gained  the  suit. 

[See  note  to  (6)  and  (7).] 

(9.)  Similar  to  (6)  and  (7). 

(10.)  Because  one  of  the  jurors  was  a  nephew  by  mar- 
riage of  a  brother  of  one  of  plaintiffs.  [AflSdavits  were 
referred  to  but  none  were  attached.] 

(11.)  Because  the  court  admitted  in  evidence  the  note 
given  by  J.  E.  Robinson  to  Veal  and  Scruggs  for  rent  of 
the  property  in  dispute. 
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(12.)  Because  the  court  admitted  in  eviience  the  vril 
of  possession  issued  at  the  suit  of  plaintifis  against  J.  £. 
Robinson,  with  the  entry  of  the  sheriff  thereon  showing 
that  he  had  placed  plaintiff's  in  posseBsion. 

(13.)  Because,  pending  the  progress  of  the  case,  one  of 
the  jurors  bad  a  conversation  with  an  outsider  in  regard  to 
it  [There  was  a  showing  and  counter  showing  as  to  this 
ground  which  were  very  conflicting.] 

(14)  to  (17.)  General  exceptions  to  the  verdict. 

By  amendment  was  added  another  ground  ae  to  sickness 
of  counsel  for  defendant  during  the  trial ;  but  it  appeared 
that  he  went  through  the  trial  and  did  not  ask  for  a  con- 
tinuance. 

The  motion  was  sustained,  and  plaintiffs  excepted. 

Clabk  &  Pace  ;  S.  J.  Winn,  for  plaintiffs  in  error. 
J.  A.  Wimpy,  for  defendant. 
Hall,  Justice. 

1.  A  careful  examinf 
isfles  us  that  the  judge 
error  in  the  various  ru 
tions  have  been  taken 
there  error  in  the  find 
questions  thus  submit 
verdict  was  in  accordai 
no  error  in  refusing  to 
by  defendant's  counsel, 

2.  The  court  should 
jury  the  issue  made  uj 
scriptive  title,  and  shot 
as  requested  by  her  co 
thinK  in  writing  purpoi 
defines  the  extent  of  t 
defective  or  imperfect 
sign,  semblance,  or  col 
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satisfied,  from  the  evidence,  that  the  defendant  was  in  the 
actual,  public,  continuous,  peaceable,  notorious,  and  unin- 
terrupted possession  of  the  premises  for  seven  years  prior 
to  the  commencement  of  the  suit,  under  such  color  of  title, 
and  that  her  claim  did  not  originate  in  fraud,  and  that  she 
held  in  her  own  right  in  good  faith  against  all  other  per- 
son, including  her  husband,  then  she  was  entitled  to  re- 
tain possession  of  the  land."  This  charge  ought  to  have 
been  given,  together  with  proper  instructions  applying 
hypothetically  to  the  assumed  facts ;  and  the  jury  should 
have  been  further  instructed  as  to  what  constituted  fraud 
and  bad  faith,  and  should  have  been  told  that  if  these 
things  existed,  then  she  had  no  right  to  hold  the  premises. 
There  was  some  evidence  on  which  this  charge  could  be 
requested,  and  the  issue  that  it  made  should  have  been 
submitted  to  the  consideration  of  the  jury,  and  they  should 
have  been  left  to  apply  it  to  the  facts  of  the  case.  Whether 
it  would  have  changed  their  finding  we  cannot  certainly 
know,  and  we  forbear  the  expression  of  any  opinion  as  to 
the  effect  it  should  have  in  bringing  about  a  different  re- 
sult upon  another  trial.  For  the  reason  above  stated,  and 
for  that  alone,  the  judgment  granting  a  new  trial  is  affirmed. 
Judgment  affirmed. 


Hayden  et  al.  vs.  City  op  Atlanta  et  al. 

1.  An  act  of  the  legislature  conferriDg  on  a  municipal  corporation 
the  power  to  grade,  pave  and  improve  its  streets  and  sidewalks, 
and  to  assess  the  real  estate  abutting  on  each  side  of  the  street 
improved,  in  proportion  to  its  frontage,  for  the  payment  of  one- 
third  of  the  cost  of  such  improvements,  is  not  in  violation  of  the 
constitutional  requirement  that  taxes  shall  be  ad  valorem  and 
uniform.  Such  assessments  are  not  taxes  within  the  meaning  of 
the  constitution. 

2.  Neither  are  such  assessments  an  exercise  of  the  rigfit  of  eminent 
domain ;  and  an  act  of  the  legislature  authorizing  them  is  not  in 
conflict  with  the  constitutional  provision  that  private  property 
shall  not  be  taken  or  damaged  for  public  use  except  upon  just 
compensation  first  made. 

January  15,  1884. 
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Municipal  Corporations.  Streets.  Pavements.  Con- 
stitutional Law.  Taxes.  Assessments.  Before  Judge 
Hammond.    Fulton  Superior  Court.    October  Term,  1883. 

In  1881,  the  charter  of  the  city  of  Atlanta  was  amended 
by  an  act  of  the  legislature  which  provided  that  the  mayor 
and  general  council  might  grade,  pave,  macadamize,  and 
otherwise  improve  for  travel  and  drainage  the  streets, 
lanes  and  alleys  of  the  city,  and  construct  sidewalks  and 
pave  and  curb  the  same,  and  put  down  cross-drains  and 
crossings.  The  act  authorized  the  mayor  and  council  to 
assess  one-third  of  the  cost  of  these  improvements  on  the 
real  estate  abutting  on  each  side  of  the  street  improved, 
the  assessment  being  made  in  proportion  to  frontage.  It 
was  provided  that  before  such  improvements  should  be 
made,  there  should  be  a  written  request  therefor  to  the 
commissioners  of  streets  and  sewers  from  persons  owning 
real  estate  having  at  least  one-third  of  the  frontage  on 
the  street  or  part  of  street  to  be  improved.  In  case  of 
non-payment,  executions  were  to  be  issued,  and  be  levied 
by  the  marshal.  It  was  also  provided  that  affidavits  of 
illegality  might  be  filed  thereto  as  in  other  cases.  The 
material  sections  of  the  a 

Under  this  act,  the  city 
viding  for  the  paving  ol 
property  owners  on  Mai 
assessments  demanded  o 
and  improving  that  stree 
etc.  Executions  were  is 
dered  affidavits  of  illegal 
them,  and  they  thereupon 
cutions  from  procee<ling. 
gality  alleged  were  as  foil 

(1.)  Thai  the  act  of  the 
ments  was  unconstitution; 
which  was  not  ad  valorem 

(2.)  Because  the  provi 
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islative  i-:L~T^t7. 

seven  j»er  oei^rsTn  of  tL^  taxatle  Tr.pt-rry  ir^nir,,  AT>d 
that  tbtr  onTrart  f-r  pivirc  iiu- .::r.:<L\!  :  ^  ir./r.rrir*:  *r.  iti^ 

and  the  sa-e  of  pTT-pertT  thereunder  aiv.i-:;r.:t\!  To  :,\);in« 
priTate  prr.perty  f«»r  pul.Tic  use  wiTh«»;:T  vir.o  pr^x>^>5s  ot 
law  and  witbc^ot  compen>a!ic»n  theretW  K  :v»i  first  nv^^Je, 

(6).  Thai  the  a-'?e<-ment  or  tAX  i>  m>t  itnifomi  on  the 
same  cla-^  of  5ni»jei*tTi. 

Defendants  answered  the  bill,  takinsr  isMio  x^ith   the 
complainants  on  the  propositions  slatiHl  alxne,  iiiui  Jony 
ing  that  the  city  was  incurring  any  debt  in  m.^kin^  oon 
tracts  for  the  paving  of  the  streets,  in:)smuoh  hs  if  first 
proTided  the  means  of  payment  for  such  works. 

The  chancellor  leftised  the  ii^junclioiu  and  ivmplHin 
ants  excepted. 

Broylbs  &  Johnston;  Fraxk  A,  Arkokd;  M\  x  att  v<:  How 
KLL,  for  plaintiffs  in  error,  cited  Const,,  Art.  7;(>7  frV,  :Jrt5>; 
34  111.,  203;  9  Heisk.,349;  24  Am.  R,  aOS;  40  UK,  211 ; 
94  111.,  604;  12  Rich.,  702;  45  Ala,,  310;  32  Ark.,  SI  ; 
41  6^a.,  21;  47  Id..  562;  8  Xeb.,  124;  4  Corns.,  415^  5 
Ohio,  243;  2  Oregon,  152-3,  166-7;  2S  OaK,  162-3;  25 
Miss.,  458-462 ;  4  R.  I.,  230,240;  2  Kansas,  4S5;  12  Al- 
len,  223,  500;  9  Vroom,  190;  96  l\  S.  R,  97;  74  N.  Y„ 
183;  30  Am.  R.,  289;  35  Mich.,  194;  24  Am.  R,  Ml; 
38N.  J.,  190;  65Penn.,  146;  2  Dill.  Mun.  (\>r|>„  SgSOO, 
968-9 ;  Cooley  Const.  Lim.,  §156,  noto ;  7  Nev„  6S ;  7  K«n. 
sas,  692;  65  Pa.,  146;  2  Dill.,  746  ef.  ^v^,,:  67  (fir,  293; 
64  /rf.,286;  1  Dill.,  136;  84I11.,2S2;  89  A/.,  2S2;  87  /<A, 
385;  Cooley  on  Taxation,  466, 147-8,  note;  Codo  of  At- 
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lanta,  g§62,  647-8;  Code  of  Oa.,  §1670;  63  Oo,  194;  8 
M.,  23;  60  «.,404;  1  Dill.  Mun.  Oorp.,§21;  2  /A,  !63; 
10  Bush.,  182;  20  Minn.,  511 ;  19  Wall.,  660. 

W.  T.  Newman;  E.  A.  Anoibr,  for  defendants,  cited  11 
(?».,  294  ;  28  Id.,  613;  61  Id.,  200;  19  Viner's  Abr.,p. 
410  ;  1  Comyn'B  Dig.,  t.  p.  338;  12  Rich.  (S.  C),  733;  3 
Bac.  Abr.,  (G.)  p.  69,  sec.  45;  4  Comst.  (N.  Y.),438  and 
cases  cited;  4  Jones  Eq.,  (N.  C),  cited  in  1  Dill.  Man. 
Corp.,  (3d  Ed.),  p.  17,  note  (2);  Cooley  on  Taxation,  1; 
42  So.,  698;  Acts  1880-1,  p.  368;  Code  of  Atlanta,  IS83, 
§162  el  »«}.;  67  Ala.,  6 ;  12  Oal.,  76 ;  28  Id.,  345 ;  29  ii, 
75;  123;  31  /A,  240 ;  40 /A, 497 ;  61  /A,  15;  12  111., 406; 
26   Id.,   367;  94   Id.,  604;    26  Ind.,  119;  27   Id.,  223; 

29  U.,  329;  14  Id.,  199;  31  Iowa,  31;  2  Kansas,  485;  11 
Bush.,  627 ;  7  Id.,  667 ;  4  La.  An.,  7,  4 ;  5  Id.,  112,  363-3. 
504;  7/rf.,72,77;  10  ld.,i%;  U  Id.,  220,  338,387;2« 
Id.,  497  ;  70  Me..  516,  622;  48  Md.,  265;  12  Allen,  500, 
23;  2  Mich.,  660;  8  Id.,  274;  18  Id.,  495;  47  Miss., 713, 
367;  25y(i.,  458;  27  Id..  209:  38  W..  652:  25  Mo..  593: 

30  7<i.,  437;  31  Id.,  Sit 
529;  53  /<;.,  44;  4  Nel 
619;  41  N.  J.  L,  83; 
Wend.,  376 ;  24  /,/.,  66 
Coma.,  419;  1  Ohio  St.  ( 
8  Id.,  333 ;  9  Id.,  540 ; 
146;  3  Watts,  292;  7  1 
107;  25  Id.,  128;  61  /. 
83«.,  156;  4  R.  I.,  24 
51  Tex.,  302;  42  Id.,  6 
Grat.,  224 ;  31  Id.,  671 
tion,  416,  473;  Burroug 
Const.  Lim.,  619-39 ;  D 
Hard  on  Taxation,  p.  36 
100;  MJd. 133;  61  h 

31  Pa.,  69;  26  Mo.,  461 
U.S.,  37;  96  y,i.,  97,10 
(3d  Ed.)  §764;  104  U. 
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44  Vt.,  175;  31  Iowa,  31;  94  111.,  604;  49  Mo.,  552;  50 
Id.,  525;  Dill.  Mun.  Corp.  (3d  Ed.),  §752;  30  Mich.,  24; 
38  Pa.  St.,  503;  Cooley  Const.  Lim.,  637 ;  19  Viner's  Abr., 
t.  p.  338;  23  Oa..  402;  Code  of  Atlanta,  1883,  §§163-5; 
Cooley  on  Taxation,  p.  398;  2  Dill.  Mun.  Corp.  (3d  Ed.), 
§798;  6  Humph.  (Tenn.),  368;  1  Swan,  177;  31  Qrat. 
(Va.),  576  and  authorities  cited;  16  Pick.,  514,  509;  25 
Mo.,  596;  Dillon  Mun.  Corp.,  §  761,  par.  6;  5  Ohio,  244; 
4  R.  I.,  240;  54  Ga.j  663;  9  (?a.,253;  44 /t/.,  649;  68  Id., 
686;  16  Id.,  102;  39  N.  H.,  304;  11  La.  Ann.,  338;  42 
Ga.,  696 ;  68  Id.,  686 ;  Code,  §5081 ;  Cooley -s  Const.  Lim., 
631-2;  12  Cal.,  84;  Cooley  on  Taxation,  p.  451;  Cooley 
Const.  lim.,  607;  Dill.  Mun.  Corp.  (3d  Ed.),  §752;  94 
111.,  604;  44  Vt.,  174;  7  Exch,,  768-77;  18  Mich.,  495; 
10  Ohio,  156;  18  Mich.,  496;  45  How.  Pr.  (N.  Y.),  289; 
34  Ind.,  36 ;  86  N.  C,  8,  552. 

Blandford,  Justice 

The  question  in  this  case  is  as  to  the  constitutionality 
of  an  act  to  amend  the  charter  of  the  city  of  Atlanta  ap- 
proved September  3, 1881. 

The  first  section  of  the  act  authorizes  the  mayor  and 
general  council  of  the  city  of  Atlanta  "  to  grade,  pave, 
macadamize  and  otherwise  improve,  for  travel  and  drain- 
age, the  streets  and  public  lanes  and  alleys  of  said  city, 
and  to  constnict  sidewalks  and  pave  the  same,  put  down, 
curbing,  cross-drains,  crossings,  and  otherwise  improve  the 
same." 

Section  2d  provides  "  That  in  order  to  fully  carry  into 
effect  the  authority  above  delegated,  the  mayor  and  gen- 
eral council  shall  have  full  power  and  authority  to  assess 
the  cost  of  paving  and  otherwise  improving  the  sidewalks, 
including  all  necessary  curbing  for  the  same,  on  the  real 
estate  abutting  on  the  street,  and  on  the  side  of  the  street 
on  which  the  sidewalk  is  so  improved." 

Section  third  authorizes  the  mayor  and  general  council 
''  to  assess  one-third  of  the  cost  of  grading,  paving,  macad- 
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amizing,  constructing  side-drains,  cross-drains,  crossings 
and  otherwise  improving  the  roadway  or  street  proper,  on 
the  real  estate  abutting  on  each  side  of  the  street  improTed, 
provided  that  before  any  street  or  portion  of  a  street  ehtll 
be  so  improved,  the  persons  owning  refd  estate  which  has 
at  least  one-third  of  the  fronting  on  the  street  or  portJon 
of  the  street,  the  improvements  of  which  is  desired,  shall 
in  writing  request  the  commissioners  of  streets  and  sewers 
to  make  such  improvements,"  etc. 

Section  fourth,  among  other  things,  provides  that  asRces- 
ments  for  the  costs  of  such  improvements  sbeJl  be  pro 
rated  on  the  real  estate  according  to  its  frontage  on  the 
street  so  improved. 

Section  fifth  provides  that  the  assessment  on  each  piecf 
of  real  estate  shall  be  a  lien  on  the  same  trova  the  date<^ 
the  ordinance  providing  for  the  work  and  making  th« 


Section  sixth  provides  for  the  collection  of  the  assens- 
ment  by  execution  and  sale  of  the  property  assessed. 
the  defendant  having  the  right  to  contest  the  same  b; 
illegality,  whio''  ■=  *"  ^-^  ™*"— -^  *>"  -"-i  *-'>>•  »««  n>* 
superior  court  ■ 

The  plaintif 
violates  paragn 
of  this  state,  in 
shall  be  unifori 
valorem  on  all 
territorial  lirail 
{Code,  §5181), 
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for  in  the  act  o 
the  taxing  pow 
public  use  wit! 
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Taxes  are  dil 
ments,  taxes  I: 
erty  alike,  and 
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while  assessments  are  not  burdens  but  equivalents,  and 
are  laid  for  local  purposes  upon  local  objects,  and  are  com- 
pensated for  to  some  extent  in  local  benefits  and  improve- 
ments, enhancing  the  value  of  the  property  assessed. 
Taxes  are  imposed  on  the  person,  assessments  are  imposed 
on  the  property.  This  is  the  rule  as  recognized  in  most 
of  the  states  of  this  Union,  as  will  be  seen  by  the  follow- 
ing cases ;  4  Comstock,  (N.  Y.),  438 ;  12  Cal.,  76 ;  28  Id. 
346;  12  111.,  406;  26  111.,  857;  94  111.,  604;  26  Ind.,  119 
27  Id.,  223;  29  Id.,  329;  14  Id.,  199;  2  Kansas,  485 
7  Bush,  667;  10  La  Ann,,  57;  11  /</.,  220,  338,  387;  20 
7a.,  497;  70  Maine,  516;  48  Md.,  265;  2  Mich.,  560;  8 
Id,  274;  18  Id,,  495;  12  Allen,  500;  47  Miss.,  713,  367; 
25  Miss.,  458;  25  Mo.,  593;  31  7//.,  345;  50  Id.,  529;  58 
IJ.,  44;  4  Neb.,  836;  8  Id.,  124;  18  N.  J.  Eq.,  519;  41 
N.  J.  L.,  83 ;  67  N.  Y.,  533 ;  84  Id.,  108 ;  11  Johns.,  77 ;  15 
Wend.,  376 ;  1  Ohio  St.,  126 ;  5  Ohio,  243 ;  8  Id.,  383 ; 
36  /rf.,164;  2  Oregon,  146;  13  Penn.  St.,  107;  69  Id., 
255;  4  R.  L,  240;  6  Humph.,  371;  51  Tex.,  302;  26 
Grat.,  224 ;   86  North  Carolina,  8,  552. 

Hence  it  follows  that  the  power  conferred  by  the  legis- 
lature on  the  city  of  Atlanta  by  the  act  of  1881,  to  assess 
the  property  abutting  on  streets  to  be  improved,  for  such 
improvements,  is  not  the  exercise  of  the  taxing  power  by 
that  city  so  as  to  require  the  same  to  be  uniform  and  ad 
valorem,  as  required  by  the  constitution  of  this  state. 

The  assessments  authorized  by  the  act  in  question  is 
not  the  taking  of  private  property  for  public  use  without 
just  compensation.  Every  person  in  this  state  owes  a 
duty  to  the  public  to  work  the  public  roads  and  highways, 
and  it  is  in  the  power  of  the  legislature,  representing  the 
public,  to  compel  a  performance  of  this  duty,  and  it  may 
confer  upon  municipal  corporations  this  power;  it  is  also 
competent  to  authorize  these  corporations  to  have  the 
work  done  on  the  public  streets  and  thoroughfares  of  the 
various  municipalities  of  this  state  in  such  manner,  by 
pavements,  crossmgs,  drains,  and  curbings,  as  may  be 
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necessary,  and  to  compel  the  owners  of  real  estate  front- 
ing thereon  to  pay  the  costs  and  expenses  of  such  improve- 
ments. There  is  nothing  in  the  constitution  of  this  state 
or  of  the  United  States  to  prevent  this  being  done.  I 
can  see  no  reason  why  the  legislature  may  not  force  every 
person  to  work  on  the  public  roads  and  highways,  and 
perform  such  service  in  proportion  to  the  land  that  such 
person  may  own  lying  on  such  roads.  If  this  power  ex- 
ists under  the  constitution  of  this  state,  why  cannot  the 
state  make  the  improvements  itself,  and  assess  the  land- 
owners to  pay  for  the  same  ?  This  is  but  the  exaction  of 
a  duty  the  person  owes  the  public;  and  in  the  case  before 
us  the  power  conferred  by  the  legislature  on  the  city  of 
Atlanta,  and  the  exercise  of  that  power  by  the  city  to 
make  these  improvements  and  to  assess  and  collect  the 
cost  of  the  same  from  the  property  owner,  is  the  exercise 
of  governmental  powers  by  a  municipality  which  is  a  part 
of  the  state  government ;  it  is,  under  the  circumstances,  the 
same  as  if  done  by  the  state  itself.  Again,  it  is  a  part  of 
the  police  power  of  the  state  conferred  on  this  city.  To 
have  sewers  is  to  provide  for  the  health  of  the  people  of 
the  city ;  to  have  well  paved  streets  and  sidewalks  is  to 
afford  reasonable  accommodation  to  the  public ;  also,  the 
means  for  fire  engines  to  reach  the  scene  of  conflagration ; 
all  these  things  are  for  the  public  benefit.  The  blessings 
conferred  by  these  improvements  are  shared  by  the  own- 
ers of  the  property  assessed  in  a  greater  degree  than  the 
general  public,  but  whether  this  was  sp  or  not,  the  power 
resides  in  the  state,  and  the  legislature  may  by  law  confer 
upon  municipal  corporations  the  right  to  make  these  im- 
provements and  to  assess  the  property  fronting  on  the 
streets  thus  improved  for  the  cost  of  the  same. 

The  taxing  power  is  limited  or  circumscribed  in  this, 
that  taxes  must  be  uniform  and  ad  valorem  as  prescribed 
in  the  constitution. 

The  exercise  of  the  right  of  eminent  domain  is  also 
limited,  in  that  private  property  can  only  be  taken  for 
public  use  upon  just  compensation  being  made. 
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But  the  power  to  have  worked,  opened,  repaired  and 
improved  the  public  highways,  streets  and  roads,  may  be 
exercised  by  the  legislature  in  such  manner  and  way,  and 
under  such  circumstances  as  may  be  deemed  best.  There 
is  no  limitation  imposed  by  the  constitution  upon  this 
power;  it  rests  upon  the  sound  discretion  of  the  legislature. 
Saluspopuli  suprema  lex. 

The  act  of  1881  is  constitutional  and  valid,  and  the 
chancellor  did  right  to  refuse  the  injunction  prayed  for 
by  each  and  all  of  the  plaintiffs  in  error. 

Judgment  affirmed. 


Richardson  vs.  The  State  of  Georgia. 

1.  In  a  criminal  case  the  judge  should  instruct  the  jury  that  the  evi- 
dence, to  authorize  a  conviction,  should  be  of  such  conclusive 
character  and  tendency  as  to  exclude  reasonable  doubt;  and  a 
failure  so  to  charge  will  cause  a  new  trial,  although  the  attention 
of  the  court  may  not  have  been  called  to  the  omission. 

(a.)  Previous  cases  considered  and  reviewed,  7  Ga.,  3, 13;  19  /d.,  1, 

2,  6.  7;  28  Id.,  200,  216;  35  Id.,  241,  242;  41  Id,,  485,  505. 
(6.)  In  this  case  the  omission  was  calculated  to  injure  defendant. 

2.  It  was  error  in  this  case  to  charge  that  *Mf  the  defendant  came 
upon  the  prosecutor  and  his  wife  in  the  act  of  adultery  suddenly, 
with  his  passions  aroused,  and  being  so  enraged  at  seeing  the  acts 
of  the  parties,  kills  the  party  then  and  there,  it  would  not  be  mur- 
der, but  manslaughter,'*  and  that  "the  jurors  are  the  judges 

of  all  these  circumstances."  Such  charge  was  not  based  on  the 
evidence  in  the  case. 

(a.)  Such  charge  was  not  good  law.  The  case  put  in  this  charge,  un- 
der §4334  of  the  Code  would  have  justified  the  killing  of  the  adul- 
terer taken  in  the  act.  A  husband  has  as  much  right  to  protect 
his  wife  from  this  aa  from  other  wrongs ;  and,  if  necessary  to  pre- 
vent its  perpetration,  he  may  take  life,  and  it  will  not  be  murder. 

(6.)  The  case  made  here  might  or  might  not  have  amoimted  to  vol- 
untary manslaughter,  according  to  the  circumstances.  At  all 
events,  they  should  have  been  submitted  to  the  jury,  whose 
province  it  was  to  say  whether  they  stood  upon  the  same  footing 
of  reason  and  justice  as  all  other  instances  enumerated  in  the 
Code  as  justifying  a  homicide,  or  whether  the  shooting  was  the 
result  of  that  sudden  and  violent  impulse  of  passion,  supposed  to 
be  irresistible,  excited  either  by  an  actual  assault,  or  an  attempt 
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to  commit  a  serious  personal  injiuy  upon  the  delendsDt  by  the 
prosecutor,  or  other  equivalent  circumstaQcee  to  justify  theeidte- 
tnent  of  pnssion  and  to  exclude  all  idea  of  deliberation  or  roalire; 
whether  the  shooting  was  under  the  influence  of  passion,  or  in  i 
spirit  of  revenge, 
(r.)  Opuiion  of  Jackson,  Chief  Jnstice,  in  66  Ga.,  90,  coniidered  and 
approved. 

September  2&,  1£S3. 

Criminal  Law.  Charge  of  Court.  Murder.  Adultery. 
Before  Judge  Bower.  Dougherty  Superior  Court,  April 
Term,  1883. 

Reported  In  the  decision. 

L.  Arnheim,  for  plaintiff  in  erroi. 

J.  W.  Walters,  solicitor  general,  for  the  state. 

Hall.  Justice. 


The  first  questio" 
criminal  trial,  the , 
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should  be  of  so  coi 
exclude  reasonablt 
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fendant  or  his  cou 
rulings  of  this  com 
difficulty.  In  Stw 
rather  than  decidei 
correctly  upon  a  p 
did  not  specify  m 
where  no  request  i 
the  same  time  and 
held  that  the  presii 
duty  to  declare,  w 
facts.     In  Bowie's 
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"  the  mere  omission  by  the  court  to  charge  a  jury  on  a 
point,  is  not,  in  general,  a  ground  on  which  a  new  trial 
may  be  demanded.  The  point  ought,  at  least,  to  be  such 
that  the  law  on  it  is  somewhat  doubtful  or  abstruse.  If  it 
be  not  such  a  point,  why  should  we  say  that  the  jury,  a 
body  which  indisputably  in  criminal  cases  is  made  the 
judges  of  what  the  law  is,  did  not  follow  the  law  "  (citing 
Graham  on  New  Trials,  122);  "and  the  rule  that,  in  consid- 
ering a  person's  admission,  all  of  the  admissions  are  to  be 
taken  together,  is  one  so  obvious  that  a  jury  would,  of 
themselves,  it  is  to  be  presumed,  follow  it." 

In  Brovm^a  case,  28  Oa^  200,  216,  where  the  judge 
failed  in  his  charge  to  point  out  some  nice  shades  of  differ- 
ence in  grading  the  homicide,  it  was  held  that  "if  the 
court  fail  or  omit  to  charge  the  jury  in  regard  to  any  par- 
ticular point  claimed  by  counsel  to  be  involved  in  the 
cause,  and  the  counsel  make  no  request  of  the  court  in 
writing  to  charge  the  jury  on  such  point,  they  must  be 
held  to  have  been  satisfied  with  the  charge  as  given." 

In  Farris^a  case,  35  (?«.,  241,  242,  where  the  judge 
omitted  to  charge  a  clause  of  the  Code  which  could  not 
benefit  the  defendant,  it  was  held  to  be  no  ground  of  com- 
plaint, and  if  deemed  material,  counsel  should  have  sug- 
gested such  additional  charge  as  was  desired. 

All  of  these  decisions  were  made  prior  to  the  ruling  by 
this  court  that  the  jury  in  criminal  cases  should  take  the 
law  from  the  court.  Afterwards,  the  case  of  Hill^  41  6a. 
485, 505,  came  up,  in  which  it  was  held  that  "where  the  omis- 
sion to  give  a  charge  by  the  court  was  supplied  by  the  judge 
giving  a  more  favorable  one  than  the  law  of  the  case  re- 
quired, there  was  no  error." 

Lochrane,  C.  J.,  who  delivered  the  opinion  in  that  case, 
remarked :  "  We  have  not  held  that  the  judge  below  must 
charge,  in  all  cases,  upon  the  various  grades  of  homicide, 
but  have  qualified  this  general  rule  by  this  principle,  that 
in  cases  where  the  facts  justify  or  require  such  a  charge, 
it  shall  be  given.  With  or  without  request,  it  is  the 
v60— 53 
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•duty  of  the  court  to  present  to  the  jury  all  the  law 
.-applicable  to  the  case,  and  if  facts,  however  slender, 
support  theories  of  the  defence,  involving  any  or  all  the 
grades  of  homicide,  they  raust  be  given  in  charge.  Errors 
of  omission  are  as  fatal  as  errors  of  commission.  The 
judges  below  are  bound  to  know  the  law  applicable  to  the 
case,  and  must  give  it  in  charge  to  the  jury.  This  is  im- 
perative and  overwhelming  in  its  conviction  and  direction 
of  duty," 

None  of  these  cases  deal  directly  with  the  precise  ques- 
tion here  made.  One  of  them  (Bowie's  case)  does  so  argu- 
mentatively,  and  would  seem  to  repel  the  idea  that  it  is 
incumbent  upon  the  presiding  judge  to  give  in  charge  to* 
the  jury,  who  are  made  the  judges  of  the  law  in  such 
cases,  the  ordinary  and  obvious  principles  which  lead 
to  the  conclusion  in  such  trials,  but  that  this  should 
only  be  done  where  the  law  of  the  case  is  "somewhat 
doubtful  or  abstruse,"  while  it  is  clearly  ruled  in  Stud- 
still's,  "that  it  is  the  duty  of  the  judge  to  declare  what 
the  law  is  on  a  given  state  of  facts,"  with  the  implied 
qualification  that  the  charge  need  not  specify  minutely 
fine  shades  of  diflFerence,  where  no  request  is  made  by 
counsel  for  the  purpose."  The  cases  of  Brown  and  Farris 
stood  upon  their  own  circumstances.  In  the  former  the 
court  omitted  to  specify  nice  shades  of  difierence  in  grad- 
ing the  homicide,  and  in  the  latter  a  charge  more  favor- 
able to  the  defendant  was  given  than  the  law  authorized 
upon  the  point  in  question.  It  may  be  true  that  what  fell 
from  the  Chief  Justice,  in  Hill's  case,  was  obiter^  but  we 
think  the  rule  announced  was  the  logical  conclusion  from 
the  state  of  the  law  as  then  held  by  the  court,  and  that, 
irrespective  of  this  modification  of  the  old  rule  as  to  the 
source  from  which  the  jury  must  take  the  law  in  criminal 
cases,  the  principle  there  announced  is  sound. 

We  are  satisfied  that  the  omission  in  this  case  was  the 
result  of  inadvertence,  and  that  had  the  judge's  attention 
been  called  to  it,  he  would  have  promptly  supplied  it 
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But  the  jury  did  not  know  from  what  cause  it  resulted ; 
they  had  perhaps  heard  it  given  in  all  other  trials  had  be- 
fore them  at  that  term  of  the  court,  and  may  have  con- 
cluded, from  its  absence  in  this  instance,  that  it  was  not 
applicable,  and  that  they  were  not  authorized  to  give  the 
defendant  the  benefit  of  any  reasonable  doubt.  Be  this, 
however,  as  it  may,  we  are  satisfied,  from  the  character  of 
the  charge  upon  the  point  on  which  this  defence  turned, 
and  which  we  shall  presently  see,  laid  down  a  more  rigid 
rule  than  our  law  warrants,  that  this  omission  was  detri- 
mental to  this  defendant,  and  that  his  case  has  not  been 
fairly  submitted  to  the  jury;  and  so  believing,  we  hold  that 
a  new  trial  should  have  been  ordered  upon  this^  ground. 

2.  There  was  evidence  in  the  case  to  show  that  the 
prosecutor  had  committed  adultery  with  defendant's  wife ; 
that  notwithstanding  he  had  promised  to  abandon  this  inter- 
course, he  was  nevertheless,  on  the  very  day  of  the  shoot- 
ing, found  associating  with  this  woman,  and  bestowing 
favors  upon  her,  which  would  lead  to  the  conclusion  that 
it  was  his  purpose  to  renew  this  illicit  cohabitation,  and 
that  this  fact  was  communicated  to  the  defendant,  and 
that  the  rencontre  ensued  upon  their  first  meeting  after- 
wards. 

On  this  ground  of  defence,  the  court  charged  the  jury 
that,  "  if  the  defendant  came  upon  the  prosecutor  and  his 
wife  in  the  act  of  adultery  suddenly,  with  his  passions  all 
aroused,  and  being  so  enraged  at  seeing  the  acts  of  the 
parties,  kills  the  party  then  and  there,  that  it  would  not 
be  murder  but  manslaughter,"  and  that,  "  the  jurors  are 
the  judges  of  all  these  circumstances."  As  embodying  an 
abstract  proposition,  we  do  not  consider  this  charge  correct, 
under  the  laws  of  this  state,  as  will  be  presently  shown. 
But  apart  from  this,  the  case  put  in  this  charge  is  entirely 
outside  of  the  defence  insisted  on.  There  was  no  evidence 
tending  to  show  that  the  prosecutor  had  ever  been  "caught 
by  the  defendant  in  the  act  of  adultery  with  his  wife.  So 
the  charge  as  given  rests  on  no  foundation,  and  is  whollv 
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inapplicable  to  the  facts  proved.  In  every  sense  of  that 
term,  it  is  inapposite,  and  was  wide  of  the  mark  at  which 
it  was  aimed,  and  failed  to  approach  the  principle  of  the 
defence  actually  set  up. 

The  case  put  in  this  charge  would,  under  section  4334 
of  our  Code,  have  justified  the  killing  of  the  adulterer  taken 
in  the  act.  There  is  not  a  case  in  our  reports,  from  that 
of  Bigg8  in  29  Oa.,  723,  to  that  of  Stewart  in  66  /J.,  90, 
that  lays  down  a  different  rule.  It  must  be  remembered, 
too,  thataftveral  of  these  cases  occurred  before  seduction 
was  mao^a  felony  by  our  law  (Code,  §4371).  Surely  a 
husband  has  as  much  right  to  protect  his  wife  from  this  as 
from  other  felonies,  and  if  necessary  to  prevent  its  perpe- 
tration he  may  take  life,  and  it  will  not  be  murder. 

The  case  made  here  might  or  might  not  have  amounted 
to  voluntary  manslaughter,  according  to  the  circumstances ; 
at  all  events  they  should  have  been  submitted  to  the  jury, 
whose  province  it  was  to  say  whether  they  stood  upon  the 
same  footing  of  reason  and  justice  as  all  other  instances 
enumerated  in  the  Code  as  justifying  a  homicide,  or 
whether  the  shooting  was  the  result  of  that  sudden  and 
violent  impulse  of  passion  supposed  to  be  irresistible,  ex- 
cited either  by  an  actual  assault,  or  an  attempt  to  commi- 
a  serious  personal  injury  upon  the  defendant  by  the  pros- 
ecutor, or  other  equivalent  circumstances  to  justify  the 
excitement  of  passion^  and  to  exclude  all  idea  of  delibera. 
tion  and  malice.  Whether,  if  the  defendant,  upon  meeting 
the  prosecutor  soon  after  he  was  informed  of  the  renewed 
attempt  of  the  latter  to  continue  his  adulterous  cohabita- 
tion with  liis  wife,  was  «o  much  excited  by  that  fact  and 
the  quarrel  and  rencontre  that  ensued  upon  the  meeting, 
that  his  passion  became  irreastible  and  he  shot  under  the 
influence  of  that  passion,  or  deliberately  in  a  spirit  of  re- 
venge ;  if  under  the  latter,  he  was  guilty  of  the  oflFence 
charged ;  if  under  the  former,  then  be  may  have,  without 
other  provocation,  been  guilty  of  shootiiig  at  another  not 
in  his  own  defence  or  under  circumstances  of  justification, 
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according  to  the  principles  of  the  Code ;  if  to  the  verbal 
altercation  the  prosecutor  added  an  assault  accompanied 
with  blows,  then  the  defendant,  for  the  excess  of  violence 
used  in  repelling  the  assault,  etc.,  may  have  been  guilty 
of  assault  and  battery.  That  all  these  several  phases  of 
the  law  should  have  been  submitted  to  the  jury,  and  that 
the  charge  should  have  covered  every  theory  of  the  de- 
fence warranted  by  the  evidence,  see  29  Ga.^  724,  728? 
Biffgs  V8.  The  State  \  30  lb.,  894,  896,  Cook  vs.  Wood;  43 
G^a.,  137,  Pounds  vs.  The  State;  46  Ga.,  159,  Elliott  vs* 
The  State ;  64  lb.,  453,  Hill  vs.  The  State ;  66  lb.,  90, 
Stewart  vs.  The  State,  especially  the  concurring  opinion 
of  Jackson,  Chief  Justice,  to  which  he  adheres,  and  in 
which  his  associates  on  this  bench  concur  as  containing 
the  correct  view  of  the  law  applicable  to  this  case. 

There  is  no  other  exception  taken  to  the  rulings  and 
decisions  of  the  lower  court  which  we  deem  material. 

Judgment  reversed. 


Harris  vs.  Hull,  executor. 

[Jackson,  Chief  Justice,  being  iisqualifled,  did  not  preside  in  this  case.] 

1.  In  construing  conveyances  of  land,  effect  is  to  be  given  to  every 
part  of  the  description,  if  practicable ;  but  if  the  thing  intended  to 
be  granted  appears  clearly  and  satisfactorily  from  any  part  of  the 
description,  and  other  circumstances  of  description  are  mentioned 
which  are  not  applicable  to  that  thing,  the  grant  will  not  be  de- 
feated, but  those  circumstances  will  be  rejected  as  false  or  mis- 
taken. What  is  most  material  and  most  certi^in  in  a  description 
shall  prevail  over  that  which  is  less  material  and  less  certain. 

(a.)  Courses  and  distances  and  computed  contents  yield  to  ascer- 
tained boundaries  and  monuments. 

(6.)  In  so  far  as  the  charge  gave  preference  to  the  description  in  cer- 
tain deeds  referred  to  in  a  mortgage  and  deed  in  settlement  thereof 
over  boundaries  specified  therein,  it  was  error,  but  it  was  not  error 
which  hurt  the  plaintiff. 

2.  The  other  exceptions  made  by  the  plaintiff  to  the  rulings  of  the 
court  in  admitting  and  rejecting  testimony  are  not  well  taken ;  the 
grounds  upon  which  they  were  made  are  not  sustained  by  the 
facts  in  evidence. 
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3.  A  deed  given  in  payment  of  a  debt,  althoagh  nsury  m«y  have  en- 
tered into  the  consideration,  is  not  thereby  rendered  void;  olilcr, 
where  the  deed  is  given  to  secure  a  debt. 

4.  Buch  of  the  plaintifl  's  requests  as  were  refused  were  properiy  so. 
6.  It  was  error  to  grant  a  new  trial. 

Seplember  IB,  IggS. 

Deeds.  Title.  Practice  in  Supreme  Conrt  Charge  of 
Court.  Before  Judge  Bower.  Worth  Superior  Court. 
April  Term,  1883. 

Hull  brought  suit  against  Harris  on  a  promissory  note 
for  $5,000,  with  certain  credits  thereon,  made  by  the  de- 
fendant to  J.  S.  linton  or  bearer,  on  December  28, 1871. 
and  indorsed  by  Linton.  The  defendant  pleaded  fatlore 
of  consideration  in  this,  that  the  note  was  given  for  the 
purchase  money  of  certain  lands,  including  land  lot  95  in 
Worth  county,  and  was  transferred  after  due ;  that  be 
paid  on  it  »4,100 ;  that  lot  No.  93,  of  the  value  of  »1,178J>0 
was,  at  the  time  of  the  sale,  under  mortgage,  of  which  de- 
fendant had  no  notice ;  that  Linton  made  a  warranty  deed 
to  the  mortgage  for  the  land  ;  that  the  mortgage  was  also 
foreclosed,  the  nronertv  sold  bv  the  sheriff  ajid  hid  in  by 
the  mortgagee. 

The  principa 
mortgage  and  i 
Reference  to  thi 
assumed  by  cou 

Plaintiif  conti 
the  mortgages  a 
the  south  line  ri 
reached  No.  9£ 
thence  along  tht 
95.  Defendant 
erty  ran  along  tl: 
No.  144,  thence 
lines  show  the  c 

The  plaintiff 
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ant  showed  in  brief,  as  follows :  On  November  26. 1868, 
Linton  made  to  John  Craig  a  mortgage  containing  the  fol- 
lowing description  of  the  mortgaged  property :  "  All  that 
tract  or  parcel  of  land  situated,  lying  and  being  in  the 
county  of  Worth  in  said  state,  containing  seventeen  hun- 
dred and  sixty  (1760)  acres,  more  or  less,  being  lands 
bought  by  the  said  John  S.  Linton  from  Jones  &  Shine, 
T.  M.  Monger,  J.  P.  Cox  and  J.  D.  Deriso,  and  bounded  on 
the  north  by  Swift  creek,  west  by  Flint  river,  south  by  the 
lands  of  Deriso  and  Holliday,  and  east  by  the  lands  of 
estate  of  Cox  and  B.  T.  Gleaton."  On  the  same  day  he 
made  to  Harmon  Rowley  a  mortgage  containing  substan- 
tially the  same  description.  On  February  17, 1871,  Linton 
m^de  to  Rowley  and  Craig  a  warranty  deed  in  satisfaction  of 
the  mortgages.  The  description  in  the  deed  was  as  follows : 
"  All  that  tract  or  parcel  of  land  lying  and  being  in  the 
county  of  Worth  in  said  state,  containing  seventeen  hun- 
dred and  twenty  acres,  more  or  less,  being  the  lands 
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bought  by  the  said  party  < 
Shme,T.  M.  Monger,J.  P. 
bounded  on  the  north  by 
Flint  river,  on  the  south  b] 
day,  and  east  by  the  lands 
ton ;  the  property  hereby 
was  mortgaged  to  the  sail 
the  twenty-sixth  (26)  day  t 
and  sixty-eight  (1868)." 

On  December  28, 1871, 
bond  for  titles  to  lots  95, 1 
and  148,  aggregating  765  t 
On  February  4, 1873,  the  s 
in  pursuance  of  a  sheriff's  i 
describing  the  land  as  deec 

To  explain  the  descripti 
and  deed  from  Linton,  a  d( 
and  Shine,  administratrix, 
veying  lot  No.  90,  and  a  ha 
lots  Nos.  39,  40,  91,  92,  93, 
ton  to  one  half  of  lot  No.  J 
executor  of  Collier,  to  Lim 
and  fifteen  acres  of  the  nor 
deed  from  J.  W.  Gleaton  to 
41;  also  a  deed  from  J.  P.Cos 
and  26,  as  appears  by  the  m; 
day  to  Linton  to  the  north  1 
tional  lot  No.  146  on  whicl 
from  H.  Nichols  to  Linton 
and  south  half  of  143  and  ( 
al.,  administrators,  to  Lie 
202J  acres. 

The  following  parol  tesl 
fendaiit : 

Rouse  testified,  in  brief,  i 
north  half  of  No.  96,  and  , 
half  of  No.  89 ;  these  wer< 
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Deriso  lands ;  and  in  order  to  ma,ke  the  Holliday  and  De- 
riso  line,  the  south  boundary  of  the  tract,  land  lot  No.  95 
must  be  included  therein.  The  fraction  on  the  river  west 
of  Nos.  95  and  96  belongs  to  the  widow  Deriso  and  some 
children ;  never  belonged  to  Linton ;  it  runs  to  the  river 
and  cuts  off  No.  95  and  a  small  part  of  94  from  the  river. 
Linton  held  all  the  land  which  the  witness  pointed  out  as 
the  upper  settlement,  before  the  deed  to  Rowley.  After- 
wards,  in  the  fall  or  winter,  Linton  bought  the  north  half 
of  96, 143, 147  and  148^  from  Holliday,  and  afterward  pur- 
chased the  balance  of  these  lands  from  Nichols.  Some 
time  before  the  making  of  the  deed  made  by  Linton  in 
settlement  of  the  two  mortgages,  he  was  engaged  in  making 
a  calculation,  and  told  Rouse  that  he  had  been  trying  to  see 
if  he  could  not  make  1760  acres  of  land  in  his  upper  set- 
tlement as  specified  in  his  mortgage  to  Rowley,  without 
including  95,  and  that  it  fell  short  40  acres ;  he  also  asked 
Rouse  to  keep  it  a  secret. 

Harris,  the  defendant,  testified,  in  brief,  as  follows :  The 
notes  sued  on  were  given  for  the  purchase  money  of  the 
property;  the  land  was  valued  at  $5.00  per  acre;  the 
note  was  transferred  after  due ;  all  was  paid  except  $1000 ; 
he  went  into  possession  at  the  time  of  the  purchase,  and 
is  so  yet ;  did  not  know  of  the  mortgage  when  he  bought 
from  Linton,  but  thought  the  title  was  good.  Afterwards 
Rowley  told  him  that  he  had  bought  the  land  in  satisfac- 
tion of  the  mortgage  and  would  evict  defendant.  Defend- 
ant found  that  he  did  not  have  good  title,  and  then  bought 
from  Rowley  and  gave  a  note  for  the  purchase  money  at 
$6.00  per  acre ;  all  has  not  yet  been  paid. 

Rowley  testified  that  the  mortgage  given  by  Linton  and 
the  deed  from  him,  and  the  deed  from  the  sheriff 
included  lot  No.  95 ;  that  Linton's  agent  pointed  out 
the  southern  line  to  him  at  the  time  of  the  transac- 
tion, and  it  ran  along  the  land  line  between  95  and  90 
on  the  north,  and  96  and  89  on  the  south;  that  the 
northern  parts  of  96  and  89  were  known  as  the  Holliday 
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aad  Deriso  lands ;  and  that  he  never  heard  of  any  claim 
to  the  contrary  until  Linton  wanted  to  sell  to  Harris;  that 
what  waa  called  the  upper  place,  and  was  included  in  the 
mortgage,  had  the  Holliday  and  Deriso  lands  on  thesonth, 
and  what  was  called  the  lower  place  came  up  to  the  south- 
ern line  of  No.  95 ;  that  he  also  had  a  small  mortgage  on 
the  lower  place,  but  it  was  paid  off;  that  he  had  the  upper 
place  surveyed,  and  it  fell  short  of  the  amount  called  for 
in  the  mortgage  164  acres. 

The  defendant  introduced  in  brief,  the  following  evi- 
dence : 

Hobbs  and  Smith  testified  that  the  Rowley  and  Craig 
mortgages  were  placed  in  the  hands  of  Hobbs  for  fore- 
closure ;  that  Linton  filed  a  plea  of  usury,  and  the  matter 
was  settled  by  Linton's  making  an  absolute  deed  to  the 
mortgaged  premises,  but  in  order  to  protect  him  against 
any  judgments  against  Linton,  Rowley  was  to  hare  the 
right  to  foreclose,  which  he  did. 

Linton  testified  that  lot  number  95  was  not  included  in 
the  mortgage  or  the  deed  made  in  settlement  of  it;  that 
he  pointed  out  the  li  ~      ' 

them,  except  where 
connected  with  the  I 
tlement"  being  on  tl 
was  called  the  Holl 
included  in  the  mortj 
[The  language  of  the 
called  for  over  1,700 
that  in  making  the  n 
of  forty  stcres,  the  qi 
should  have  been  1,7 

Plaintiff  having  di 

The  jury  found  foi 
a  new  trial  on  the  fo 

(1.)  Because  the 
dence. 

(2.)  Because  the  c 
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that  he  had  the  land  surveyed  and  it  fell  short  of  1,760 
acres  by  160  acres. — ^Objected  to  because  he  did  not  make 
the  survey  and  could  not  stat^  its  result. 

(3.)  Because  the  court  rejected  evidence  offered  to 
show  that  the  debt  to  settle  which  the  deed  was  made  was 
infected  with  usury. 

(4.),  (5.)  Because  the  verdict  was  contrary  to  the  charge: 
*  ♦  ♦  "  If  the  lands  mortgaged  were  deeded  by  the  mort- 
gagor, Linton,  to  Rowley,  and  accepted  by  him  in  full  sat- 
isfaction of  the  mortgage,  before  foreclosure,  the  subse- 
quent foreclosure  would  not  have  legally  affected  the  right 
of  Harris,  and  an  eviction  under  such  foreclosure  would 
not  avail  Harris  in  this  suit.  If  he  knew  of  this  satisfac- 
tion of  the  mortgage,  this  rule  would  not  be  changed  by 
the  agreement  of  Linton  and  Rowley,  that  said  mortgage 
might  still  be  foreclosed  to  perfect  the  title  or  to  prevent 
other  judgments  or  liens  from  affecting  the  mortgaged 
premises  in  the  hands  of  Rowley.  The  plaintiff  insists 
that  the  evidence  shows  that  the  mortgaged  debt  was  paid, 
and  that  a  sale  under  the  mortgage  Jl.  fa.  did  not  legally 
evict  Harris,  nor  could  disturb  legally  his  possession.  That 
his  yielding  to  such  sale  and  attorning  to  Rowley  was  ille- 
gal, whether  he  (Harris)  knew  the  true  facts  or  not." 

(6.)  Because  the  court  then  added  the  following  quali- 
fication: "If  he  (Harris)  knew  of  this  satisfaction  of  the 
mortgage." — Plaintiff  insists  that  the  mortgage  and^./a. 
were  dead,  and  the  ignorance  of  Harris  of  the  payment 
could  not  revitalize  the  transaction,  so  as  to  give  Rowley 
any  right  against  Harris  that  he  did  not  have  against  Lin- 
ton, his  vendor,  under  the  agreement. 

(7.)  [Request  refused  and  certified  to  be  substantially 
covered  by  the  charge.]' 

(8.)  [Substantially  the  same  as  (6).  ] 

(9.)  Because  the  court  charged  as  follows :  "  If  the  evi. 
dence  should,  under  this  rule  given  you,  show  that  this 
lot  95  was  embraced  in  the  first  sale  to  Rowley,  and 
that  Harris    afterwards  bought  it,  not  knowing  of  the 
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first  sale,  and  paid  a  fair  value  or  gave  his  note,  and  Har- 
riE  bought  the  land  from  Bowie;  to  protect  his  title,  and 
paid  for  it  an  amount  equal  or  in  excess  of  the  amount 
sUll  due  on  the  note,  then  you  should  find  for  the  defend- 
ant. Plaintiff  insists  that  the  evidence  shows  that  Hani: 
took  possession  in  1S71  and  retained  possession  for  ovei 
twelve  months,  until  after  the  sherifi^s  sale  in  1S73,  with- 
out actual  notice  of  Rowley's  claim  up  to  thai  time;  and 
that  Rowley's  deed  was  not  recorded  within  one  year; 
that  this  state  of  facts  gave  Harris  a  better  title  under  lie 
registration  laws  than  Rowley's," 

The  motion  was  granted,  and  defendant  excepted. 
On  the  argument,  counsel  for  both  parties  united  in  a 
request  that  the  principles  which  would  govern  the  case 
be  decided  without  appealing  to  the  discretion  of  the  judge 
in  granting  new  trials. 

G.  J.  Wbight  ;  D.  H.  Pope,  for  plaintiff  in  error. 

R.  HoBBs;  D.  A.  Yason,  for  defendant. 

Hall,  Justice. 

1,  2.  This  case  has  been  tried  three  times,  and  each  trial 
has  resulted  in  a  verdict  for  the  defendant.  The  last  vet 
diet  was  set  aside  and  a  new  trial  ordered  by  the  judge 
presiding,  and  to  this  judgo  .....         « 

less  there  was  some  error  of 
this  verdict  should  not  have 
the  evidence,  to  say  the  lei 
was  enough  in  itto  authorize 
It  is  certainly  to  the  interest 
lie,  that  there  should  be  an 
purpose  in  establishing  this 
and  with  this  view,  it  is  mc 
judgments  of  affirmance  or 
direction  or  decree  required 
final  disposition  of  the  cau 
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powered  to  give  to  the  cause  in  the  court  below  such  direc- 
tion as  may  be  consistent  with  the  law  and  justice  of  the 
case.  /4.,  §4284.  Litigation  should  never  be  protracted 
where  this,  with  due  regard  to  the  rights  of  parties,  can 
possibly  be  avoided.  Interest  rei  puhUcce  ut  sit  finis  litium 
is  a  maxim  so  old  that  its  origin  is  hidden  in  a  remote  antiq- 
uity, and  the  policy  which  it  inculcates  is  so  essential  as 
not  to  admit  of  question  or  dispute. 

This  suit  is  prosecuted  to  recover  the  amount  of  a  promis- 
sory note  given  by  the  defendant  to  John  S.  Linton  for 

the  purchase  money  of  lot  of  land  number  95,  in  the 

district  of  Worth  countv,  and  bv  him  transferred  after 
it  became  due  to  plaintiflTs  testator,  who  in  his  lifetime  in- 
stituted suit  thereon-  The  defence  set  up  to  the  suit,  was 
^that  the  land  was  encumbered  by  a  mortgage  given  by 
Linton  to  one  Rowley  previous  to  the  sale  to  defendant, 
and  which  fact  became  known  to  defendant  some  time 
alter  the  purchase  and  after  he  had  occupied  and  improved 
the  premises ;  that  he  has  been  compelled  to  surrender  the 
land  to  the  purchaser  under  the  mortgage,  and  to  repur- 
chase it  at  an  advanced  price,  and  hence  the  consideration 
for  which  the  note  sued  on  was  given,  has  entirely  failed. 
The  mortgage  to  Kowley  called  for  seventeen  hundred  and 
sixty  acres  of  land,  contained  within  certain  boundaries, 
and  being  the  lands  which  Linton  purchased  from  divers 
persons  named  therein,  among  whom  was  Terrell  T.  Mon- 
ger. The  land  was  described  as  bounded  on  the  north  by 
Swift  creek,  on  the  west  by  Flint  river,  and  on  the  south 
by  the  Holliday  and  Deriso  lands.  If  the  description  by 
metes  and  bounds  is  to  control,  and  not  that  contained  in 
the  deeds  referred  to  in  the  mortgage  and  in  the  deed 
subsequently  made  in  the  settlement  and  extinguishment 
of  the  mortgage,  then  it  is  conceded  that  the  defence  is 
well  founded,  unless  it  be  true,  as  contended,  that  by  fol- 
lowing the  description  by  metes  and  bounds,  the  mortgage 
would  cover  more  land  than  the  quantity  called  for,  by  one 
hundred  and  sixty  acres,  or  than  the  deed  made  in  extin- 
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guishment  and  settlemeat  of  the  same,  which  was  for  sev- 
enteen hundred  and  twenty  acres,  would  give  an  excess  of 
two  hundred  acres  above  the  quantity  conveyed.     Rowley 
testifies  that  he  caused  the  land  to  be  surveyed  and  meas- 
ured, and  according  to  that  measurement  it  required  lot 
number  ninety-five  to  make  the  quantity  conveyed  to  him- 
All  the  other  deeds  referred  to  in  the  mortgage  as  descrip- 
tive of  the  lands  included  in  the  mortgage,  except  that 
from  Monger,  were  present  at  the  trial,  and  these  docu- 
ments, it  is  insisted,  including  Monger's  deed,  showed  that 
Rowley,  got  the  quantity  of  land  conveyed  by  the  mortgage. 
less  forty  acres,  and  the  precise  quantity  conveyed  by  the 
deed  given  him  in  settlement  of  the  mortgage.    It  is  also 
shown  that  Rowley  viewed  the  premises  and  made  an  in- 
spection of  the  boundaries  before  takingtlie  mortgage;  that 
Linton's  agent  pointed  them  out,  especially  the  southern 
boundary,  about  which  alone  there  is  in  this  litigation  any 
dispute.     The  map  in  evidence  makes  it  plain  that  the 
Holliday  lands  consisted  of  lots  143  and  96,  and  to  the 
east  of  this  last  lot,  and  adjoining  it,  is  the  Deriso  lot  num- 
ber 89.    Lot  95  lies  directly  north  of  Holliday's  eastern  lot. 
96,  and  north  of  that  lies  number  94,  which  no  one  dis- 
putes is  included  in  the  mortgage,  and  lots  90,  91  and  92, 
which  are  also  unquestionably  in  that  instrument,  lie 
directly  north  of  89,  the  Deriso  lot.     Under  well  settled 
principles  of  law,  it  would  seem  that  this  verdict  was  not 
only  authorized  but  requ 
It  is  well  settled  that,  in 
effect  is  to  be  given  to 
practicable ;  but  if  the  tl 
pears  clearly  and  satisfa 
scription,  and  other  circu 
tioned  which  are  not  app 
will  not  be  defeated,  but 
jected  as  false  or  mistak 
moat  certain  in  a  descript 
is  less  material  and  less 
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tances  shall  yield  to  natural  and  ascertained  objects/' 
''  Indeed,  it  seems  to  be  a  universal  rule  that  course  and 
distance  must  yield  to  natural,  visible  and  ascertained  ob- 
jects." This  rule  is  founded  "  upon  the  legal  presumption 
that  all  grants  and  conveyances  are  made  with  reference 
to  an  actual  view  of  the  premises  by  the  parties  thereto." 
This  presumption  is  strengthened  in  this  case  by  the  fact 
that  an  actual  view  of  the  premises  was  had  before  the 
conveyance  was  taken.  Again,  "  whenever  in  the  descrip- 
tion of  land  conveyed  by  deed,  known  monuments  are  re- 
ferred to  as  boundaries,  they  must  govern,  although  neither 
courses  nor  distances  nor  the  computed  contents  corre- 
spond with  such  boundaries."  These  are  the  rules  of  law 
applicable  to  this  case,  as  laid  down  by  Mr.  Tyler  in  his 
work  on  the  Law  of  Boundaries,  pp.119,  120,  which  he 
supjwrts  by  copious  references  to  cases.  Add  to  these  the 
rule  that  where  all  other  means  of  ascertaining  the  true 
construction  of  a  deed  fail,  and  a  doubt  still  remains,  that 
construction  must  prevail  which  is  most  favorable  to  the 
grantee,"  (/}.,  123,  and  cases  cited),  and  we  think  that  the 
defence  made  in  this  case  becomes  complete,  if  not  irresist- 
ible. See  also  20  Oa.^  689  ;  54  /}.,  608.  In  so  far  as  the 
charge  of  the  presiding  judge,  therefore,  gave  preference 
to  the  description  contained  in  the  deeds  referred  to  in  the 
mortgage  and  the  deed  made  in  settlement  thereof,  in. 
stead  of  the  boundaries  specified  therein,  it  was  error,  but 
error  that  did  not  hurt  the  plaintiff. 

3,  4.  The  other  exceptions  made  by  the  plaintiff  to  the 
rulings  of  the  court  in  admitting  and  rejecting  testimony 
are  not  well  taken,  the  grounds  upon  which  they  were 
made  are  not  sustained  by  the  facts  in  evidence.  As  to 
one  of  them,  it  has  been  repeatedly  determined  by  this 
court,  that  a  deed  given  in  payment  of  a  debt,  although 
usury  may  have  entered  into  the  consideration,  is  not 
therebv  rendered  void,  it  is  otherwise  where  the  deed  is 
given  to  secure  a  debt. 

5.  Such  of  the  plaintiff's  requests  to  charge  as  were  re- 
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Harrii  «.  Hnll,  executor. 

fused  by  the  court  ought,  upon  the  principles  herein  de- 
tennined,  to  have  been  refused.   The  judgment  of  the  court 
below  granting  the  new  trial  was,  under  all  the  circum 
stances,  erroneous,  and  must  be  reversed. 
Judgment  reversed. 
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MORTALITY  TABLES. 

The  number  of  cases  involving  the  expectation  of  life  and 
the  estimation  of  the  value  of  services  totally  or  partially 
lost,  have  become  so  important  a  branch  of  litigation  that 
the  Reporter  deems  it  not  improper,  for  the  convenience  of 
the  bar,  to  publish  three  of  the  leading  standard  tables 
bearing  on  this  subject.  They  were  tabulated  by  experts 
from  an  examination  of  a  large  number  of  cases  and  an 
average  formed  from  them.  I  also  present  the  table  for 
the  calculation  of  the  value  of  annuities  from  Reese's  Man- 
ual. This  is  published  through  the  courtesy  of  Hon.  Wm. 
M.  Reese.  These  tables  have  been  held  admissible  in  evi- 
dence. See  66  Oa.,  259;  41  Ih,  223 ;  62  Ih,  410 ;  62  76., 
306  ;  38  /J.,  409. 

On  examination  of  various  publications  of  the  mortality 
tables,  slight  differences  in  fractional  parts  of  years  ap- 
pear, doubtless  resulting  from  typographical  errors.  To 
eliminate  these,  as  far  as  possible,  and  present  an  accurate 
publication  of  the  standard  tables,  I  have  made  a  careful 
comparison  of  the  "Blue  Book,"  the  Insurance  Year  Book, 
the  appendix  to  Scribner  on  Dower,  and  the  figures  in 
daily  use  by  the  agents  of  leading  life  insurance  compa- 
nies. 


NORTHAMPTON  MORTALITY  TABLE. 

(Eipeetation  of  Life,  According  to  the  Obtervationt  Mad*  at  Nortkanir 
lo'.  by  Dr.  Price.) 
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CARLISLE  MORTALITY  TABLE. 


iExpectation  of  Life  at  Ages  Named  According  to  the  OhservcUioru  Made 

at  Carlisle  by  Dr.  Hey  sham.) 
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(Bated  upon  the  Mortality  Etperienee  of  lAJt  ^wuninM  Com^aniu, 
CoWtcUd  by  the  Inttitute  o/Aetuariet.  1869.) 
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TABLE 


SHOWINO  TH£  VALUB  OF  ANNUITIES  ON  SINGLE    LIVR8  AOnORDINO  TO  THE  CAB- 
LISLE  TABLE  OF  MORTALITY. 
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To  obtain  the  Value  of  a  Life-Estate  or  Dower ^  and  the  Value  of  a  Re- 
versionary Interest. 

Estimate  the  value  of  the  property  in  which  the  life-estate  or  dower 
is  held,  then  find  its  yearly  value  at  6  or  7  per  cent,  on  the  rate  agreed 
upon,  multiply  this  result  by  the  figures  in  the  table  above  (Carlisle's 
the  most  accurate),  opposite  to  the  age  of  the  life-tenant  under  the  6 
or  7  per  cent,  column,  as  the  case  may  be.  The  reversionary  interest 
is  obtained  by  subtracting  the  value  of  the  life-estate  from  the  value 
of  the  property.  To  illustrate :  A  person  aged  55  years  is  life-tenant 
in  a  property  worth  $25,000 ;  at  6  per  cent,  she  would  be  entitled  to 
$1500  00  per  annum.  What  is  the  life-estate  and  reversion  in  this 
property  worth  ?  Multiply  this  $1500.00  by  the  figures  9.624  taken 
from  the  table,  according  to  the  above  directions,  and  the  re- 
sult is  that  the  life-estate  is  worth  $14,286.  The  difference  between 
that  and  the  $25,000,  the  value  of  the  whole  estate,  gives  $10,714  as 
the  value  of  the  reversion.  To  illustrate  by  another  example:  A 
woman  aged  21  years  has  dower  in  a  tract  of  land  worth  $46,250;  one- 


third  ol  thia  18  »16,416MK,  in  whi. 
At  6  per  cent,  she  would  be  entitlei 
sum  multiplied  by  13.76S,  taken  I 
reeled,  gives  the  value  of  the  don 
may  be  used  to  estimate  the  value  i 
BtnictioD  of  wbi(^  compeoeation  is  b 
{Wheredeatb  results  from  an  inju 
per  annum  is  to  be  proved;  where 
power  to  labor  and  earn  money  is  lesi 
uution  per  annum  should  be  proved. 
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IN     MEMORIAM. 


MEMORIAL  OF  HON.  BENJAMIN  H.  HILL. 

On  May  1, 1883,  the  committee  appointed  at  a  meeting 
of  the  bar  of  Atlanta,  to  prepare  an  appropriate  memorial 
of  the  life  and  services  of  the  Honorable  Benjamin  Harvey 
Hill,  deceased,  submitted  the  following  report : 

Atlanta,  Gboroia,  May  let,  1883. 
To  the  Honorable  Supreme  Court  of  Georgia: 

So  soon  as  it  was  arinounced  that  the  Honorable  Benjamin  Harvey 
Hill  was  dead,  the  members  of  the  bar  of  this  city  held  a  meeting,  at 
which  the  undersigned  were  appointed  a  committee  to  prepare  and 
present  to  this  court  some  appropriate  memorial  of  Mr.  Hill's  life  and 
character  as  a  lawyer,  and  to  ask  that  it  be  spread  upon  the  records 
of  this  court,  as  an  enduring  tribute  to  his  memory  from  the  members 
of  a  profession  which  he  did  so  much  to  dignify,  elevate  and  adorn. 

This  duty  would  have  been  performed  earlier,  but  circumstances 
which  the  committee  could  not  well  control  have  led  to  its  postpone- 
ment until  the  present  time,  and  we  now  ask  to  submit  the  following 
report : 

Benjamin  Harvey  Hill  having  been  for  many  years  a  distinguished 
practitioner  at  the  bar  of  this  court,  it  is  eminently  fitting  and  appro- 
priate that  its  records  should  contain  some  lasting  memento  of  his 
unsurpassed  ability,  his  brilliant  genius,  and  his  matchless  eloquence 
as  a  lawyer  and  an  advocate. 

The  legal  profession  has  been  honored  by  some  of  the  proudest 
names  in  the  history  of  the  world,  but  in  all  the  shining  list  it  would 
be  difficult  to  find  one  who,  in  a  comparatively  short  life,  more  bril- 
liantly exemplified  the  learning,  the  honors  and  the  successes  of  that 
noble  profession  than  the  illustrious  lawyer  to  whose  memory 
we  offer  this  tribute  of  affection  and  respect.  Let  his  honored  name 
shine  on  the  records  of  this  tribunal,  and  let  it  go  down  to  history 
side  by  side  with  the  names  of  Berrien  and  the  Oharltons,  Stames 
and  the  Millers.  Nisbet  and  Stephenses,  Lumpkin  and  the  Cobbs, 
Warner  and  the  Doughertys,  Cone,  Colquitt  and  Holt,  and  the  in- 
numerable host  of  renowned  men  who,  in  their  day  and  generation, 
shed  undying  lustre  on  their  profession,  and  left  to  their  survivors  and 
the  world  a  legacy  of  virtuous  achievements,  richer  far  than  shekels 
of  gold  or  shekels  of  silver. 

Mr.  Hill's  days  on  earth  were  less  than  three-score  years ;  yet  where 
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can  one  be  found  who,  in  so  brief  a  period,  was  more  abundant  in 
labors  or  grander  in  achievements?  What  lawyer  ever  received  a 
better  patronage ;  or  won  more  victories  in  the  court  bouse,  or  en- 
joyed a  larger  professional  income  ? 

Mr.  Hill  read  law  under  the  direction  and  counsel  of  the  celebrated 
William  Dougherty,  who,  in  the  days  of  his  prime,  was  equal  to  any 
lawyer  in  the  state,  and  it  has  been  said  that  Mr.  Dougherty  was  so 
satisfied  and  charmed  with  the  proficiency  of  his  student  that  he 
gave  Mr.  Hill  but  one  examination  previous  to  his  adir.ission  to  the 
bar. 

Mr.  Hill  was  admitted  to  plead  and  practice  law  in  the  county  of 
Meriwether  in  the  year  1845,  when  he  was  twenty-two  years  of  age. 
He  did  not  have  to  wait  and  toil  and  grow  old  before  becoming  a  law- 
yer, but  just  as  soon  as  he  had  obtained  license  to  practice  and  had 
opened  an  ofiSce  for  that  purpose,  with  a  heroic  bound  he  vaulted 
into  the  professional  lists— a  veritable  self-reliant  knight,  panoplied 
for  the  contest,  and  ready  with  invincible  might  and  unfailing  cour- 
age to  break  lances  with  the  bravest,  the  mightiest  and  the  best  who 
chanced  to  come  against  him. 

It  has  been  the  fate  of  some  of  the  best  lawyers  that  ever  lived  to 
pass  through  years  of  discouragement,  anxiety  and  study  in  the  be- 
ginning of  their  professional  career,  waiting  impatiently  for  cases  and 
clients ;  but  such  was  not  the  fate  of  Mr.  Hill.  From  the  very  outset 
and  before  he  or  his  friends  had  a  right  to  expect  it,  business  and 
patrons  poured  in  upon  him  from  all  sides,  until  very  soon  he  was 
employed  in  almost  every  case  of  importance  in  the  courts  which  he 
was  accustomed  to  attend. 

Such  was  the  popular  confidence  in  Mr.  Hill's  ability  and  eloquence 
as  a  lawyer,  that  his  services  were  demanded  in  important  cases  all 
over  the  state  and  frequently  in  other  states  of  the  Union. 

Mr.  Hill's  successes  at  the  bar  were  extraordinary.  He  very  sel- 
dom lost  a  case  that  ought  to  have  been  gained,  and  he  has  gained 
very  many  that  ought  to  have  been  lost.  He  rarely  found  a  cause 
too  heavy  to  be  carried  b^  him,  and  when  he  failed,  it  was  not  for 
want  of  ability,  skill  or  fidelity  in  the  advocate,  but  because  of  the 
inherent  weakness  of  the  cause  itself. 

As  a  lawyer  he  was  able,  self-possessed,  courageous  and  invincible. 
He  carried  judges  with  him  by  the  force  of  unanswerable  logic,  and 
he  swayed  the  juries  by  an  eloquence  which  was  absolutely  resistless. 
Benjamin  Harvey  Hill  seems  to  have  always  been  great.  He  was  an 
uncommon  child ;  he  was  an  extraordinary  boy ;  he  was  a  great  law- 
yer ;  he  was  a  matchless  orator ;  and  he  was  a  grand  statesman.  His 
tutor  said  of  him  as  a  child  that  he  could  master  six  tasks  while 
others  of  like  age  were  accomplishing  one.  When  he  was  a  college- 
boy,  and  the  first  honor  of  his  class  had,  by  common  consent,  been 
awarded  to  others,  he  purposed  in  his  heart  to  win  and  wear  it,  and 
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with  apparent  ease  he  pushed  himself  to  the  lead ;  and  1o !  the  shin- 
ing guerdon  was  placed  upon  his  manly  and  victorious  hrow. 

In  all  the  numerous  positions  of  trust  and  responsibility  which  Mr. 
Hill  occupied  in  his  life,  he  never  failed  to  distinguish  himself  and  to 
honor  the  position.  He  was  a  Richard  Cceur  de  Lion  at  the  bar,  an 
Ivanhoe  before  the  people,  and  a  Chevalier  Bayard  in  the  senate. 
When  such  a  man  dies  in  the  full  vigor  of  his  manhood,  well  may  the 
world  stand  still  and  exclaim  with  the  Psalmist,  ''Behold,  thou  hast 
made  my  days  as  a  hand  breadth,  and  mine  age  is  as  nothing  before 
thee ;  verily  every  man  at  his  best  state  is  altogether  vanity." 

We  would  deem  this  report  incomplete  if  we  failed  to  say  that  no 
human  character,  however  excellent  in  other  respects,  can  be  per- 
fect without  simple  faith  and  childlike  trust  in  the  saving  power  of 
the  Son  of  God.  Mr.  Hill  gave  evidence  of  this  faith  and  this  trust 
in  the  last  words  that  ever  trembled  upon  his  lips  The  victorious 
exclamation,  **almost  home!**  ended  his  speech,  and  wound  up  his 
utterances  on  earth,  and  enabled  him  to  leave  his  family  and  friends 
indubitable  assurance  that  his  eloquent  tongue,,  which  thrilled  the 
multitude  and  commanded  the  applause  of  listening  senates  here,  has 
been  retuned,  and  is  employed  in  chanting  the  songs  of  the  redeemed 
in  the  far-off  land  of  the  blest. 

We  append  the  following  resolutions : 

Jiesolved  1  That  in  the  death  of  Benjamin  Harvey  Hill  the  legal 
profession  of  this  state  lost  its  ablest  champion,  its  most  eloquent  ad- 
vocate, and  its  brightest  ornament. 

Revolved  2.  That  we  who  survive  him  will  treasure  in  affectionate 
memory  his  shining  virtues  and  brilliant  achievements,  and  will  ever 
point  with  just  pride  to  his  character  and  his  deeds,  as  a  rich  legacy 
left  us  for  the  encouragement  of  our  hopes  and  our  endeavors. 

Resolved  3.  That  we  will  cease  not  to  profoundly  sympathize  with 
the  family  and  kindred  of  our  deceased  brother  in  the  irreparable 
loss  to  them  occasioned  by  his  decease. 
Respectfully  submitted  by 

Geo.  N,  Lester, 
N.  J.  Hammond, 
D.  P.  Hill, 

W.  H.  HULSEY, 

M.  J.  Clarke, 
Julius  L.  Brown, 
Henry  Jackson, 

Committee, 


Chief  Justice  Jacksos,  responded  as  follows : 

In  responding  to  the  report  and  reBolntions  in  honoT  of  Ur.  HOI, 
I  can  add  nothing  to  the  remarks  made  by  me  at  the  meeting  ia  thit 
bllilding  in  this  city  immediately  aubaequent  to  his  decease.  Thoie 
remarks  ore  as  follows : 

Mr.  Chairman:  The  wreath  of  beautiful  immortelles  which  en- 
circle the  brow  of  the  illuBtrions  dead  was  woven  of  flowers  colled 
not  more  frem  tlie  broad  fields  of  political  adventure  and  civic  glory 
than  from  the  narrower  gardens  of  legal  lore  and  forensic  renoirn. 
It  is  meet,  therefore,  that,  in  response  to  the  invitation  of  the  com- 
mittee of  arrangements,  as  Georgia's  head  of  the  administralian  of 
her  laws,  I  add  a  few  words  to  what  has  been  said  in  honor  of  his 
memory. 

Less  than  twelve  months  ago  the  State  was  draped  in  weeds  of 
mourning,  and,  with  tliecircle  of  the  entire  sisterhood,  she  bowed  her 
head  in  sorrow  and  wept  over  the  fresh  grave  of  the  chief  magistrate 
of  the  Union.  The  rude  and  ruthless  "  manner  of  bis  taking  off," 
the  protracted,  weary  and  sad  footsteps  of  the  great  sufferer  throng 
thedark  "  valley  of  the  shadow  of  death,"  the  patient  heroism  with 
which  he  endured  the  anguish,  and  the  painful  suspense  with  which 
the  people  breathlessly  watched  the  event — all  struck  the  great  chord* 
of  the  American  heart  with  almost  unutterable  sympathy,  and  its 
sobbing  vibrations  made  a  spontaneous  and  indignant  wail  through- 
out the  land.  It  was  fit,  sir,  that  Georgia  officially  take  her  place  in 
that  funeral,  and  she  did  so  from  her  heart.  In  this  chamber  b«t 
legislative,  executive  and  judicial  departments  of  government— the 
mayor  and  council  of  her  capital  city,  and  her  citizens  generally, 
assembled,  and  Georgia's  voicewas  heard  in  the  general  lamentstiOD' 

But  Gar6eld,  Mr.  Chairman,  was  not  Georgia's  child.  Ilewasthe 
son  of  one  of  her  aislcrs,  and  as  one  of  a  great  family  she  sorrowed 
then.  To-day  she  grieves  with  a  mother's  love  and  a  mother's  an- 
guish. She  stands  now  by  the  bier  of  her  own  boy— the  offepriog  o( 
her  womb,  whose  cradle  she  rof'"  ^    "'         '  *" '    '    -•--■-- 

only  a  mother  can  watch  a  son, 
in  parental  pride,  and  in  the  a 

Well  may  she  weep!  "Can  . 
is  the  question  Jehovah  put,  to 
children  of  men.  Mr.  Hill  sue 
from  the  breast  of  Georgia.  Ht 
tally,  morally  he  was  Georgia's 
red  belt  which  encircles  the  hoc 
the  Chattahoochee — her  rich  red 
the  very  core  of  her  heart — his 
which  fed  bis  munificent  phys 
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throbs  with  angoiBh  over  his  remains.  Intellectually  he  was  her  own 
son.  An  alumnus  of  her  university,  there  he  sucked  intellectual 
nourishment,  and  Athens  is  in  tears  now  while  Atlanta  weeps.  If 
honey  hung  upon  his  lips,  Georgia  bees  gathered  it  from  her  own 
flowers  and  hoarded  it  there.  If  the  silver  ring  of  his  eloquence 
fascinated  attention  and  moved  all  hearts  with  the  magic  of  its  mu- 
sic, that  silver  was  dug  from  Greorgia's  mines  beneath  her  own  red 
hills.  If  the  sword  of  his  logic,  wielded  for  her  in  the  senate  cham- 
ber of  the  Union,  flashed  and  cut  like  a  Damascus  blade,  the  material 
was  Georgia  steel,  manufactured  and  tempered  in  her  own  workshops. 
If  the  broad  shield  which  he  raised  there  in  her  defense,  and  in  that 
of  all  the  South,  averted  every  blow  and  blunted  the  point  of  every 
javelin  her  traducers  hurled  at  her  honor  and  her  heart,  the  material 
of  it  was  the  sturdy  oak  and  the  granite  mountain,  native  to  Geor- 
gia's soil.  Oh,  sir,  this  great  Georgian  was  altogether  Georgian,  and 
while  his  patriotism  did  expand  and  compass  the  Union  in  its  wid  e 
embrace,  his  heartstrings  clustered  closer  to  the  mother  who  was  all 
in  all  to  him  I 

True  patriotism  always  did,  and  always  will,  bum  brightest  at  the 
fireside.  Thence  its  rays  will  shine  over  all  the  land  and  warm  all 
the  homes  within  the  reach  of  its  radiance,  to  the  remotest  verge  of 
the  whole  country.  If  it  bum  not  there,  at  home,  it  will  warm  noth- 
ing. Morally,  Mr.  Hill  was  Georgians  own  son.  In  a  Georgia  church, 
under  Georgia  preaching,  a  spark  from  heaven  fell  into  his  soul  and 
kindled  that  humble  faith  in  Christ  which  adhered  to  him  through 
life  and  made  him  grand  in  death.  Well  might  he  say  with  the  Psalm- 
ist, "  Thy  gentleness  hath  made  me  great."  And  that  flow  of  God's 
spirit  into  his  own  made  the  greater  grandeur  of  the  evening  of  a 
grand  day. 

Sir,  his  career  was  not  unlike  the  course  of  the  sun  in  the  heavens — 
its  morning,  its  noon,  its  setting  in  a  cloudy  west.  When  it  arose, 
the  broad  beams  of  its  light,  as  they  brightened  the  morning  sky, 
gave  early  promise  of  a  glorious  zenith.  Well  do  I  remember  how 
the  prophetic  eye  of  Judge  Charles  Dougherty — clarum  et  vejierabile 
nomen — watched  those  beams  and  delighted  in  their  promise.  Stead- 
ily it  rose  higher  and  higher.  The  bar,  the  forum,  the  hustings,  leg- 
islative and  congressional  halls,  all,  were  flooded  with  the  illumina- 
tion ;  and  when  full  orbed,  it  culminated  in  the  zenith,  when  all  eyes 
looked  at  Georgia's  Senator  in  the  American  senate,  not  Crawford  or 
Troup— not  Forsyth  or  Berrien — illustrated  Georgia  with  a  richer — ^I 
had  almost  said,  sir, — ^with  so  rich  a  radiance. 

There  he  shone  a  sun  with  no  spot  upon  its  disc !  But  evening 
came,  and  the  sun  set  to  rise  no  more  on  earthly  scenes.  It  is  not  the 
clear,  tranquil  sun  that  is  most  beautifully  grand.  It  is  when  clouds 
encompass  the  king  of  day  that  he  draws  the  richest  drapery  around 
his  couch,  and  more  beautiful  than  morning's  beams,  grander  than 
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noontide's  i^lory,  is  the  light  the  sinking  sun  sheds  on  the  cloaii« 
which  skirt  the  horizon  he  has  left. 

Mr.  Hill  sank  among  clouds  of  deep  affliction,  and  the  twilight  wa« 
long,  but  oh  !  how  surpassingly  beautiful  that  lingering  glory  I  G^^i 
seems  to  have  brought  the  clouds  around  that  dying  chamber  that 
the  glor}'  of  heaven  might  sweeten  the  sorrows  of  earth,  and  that  the 
world  might  see,  as  Addison  wrote  to  his  young  friend,  how  a  Chris- 
tian could  die.  Mr.  Chairman,  it  was  my  fortune  to  be  at  Eareka 
Springs  when  Mr.  Hill  was  there.  Though  in  feeble  health  myself. 
it  was  a  pleasure,  as  well  as  a  duty,  to  visit  him  often.  There  he  sat 
afflicted,  yet  patient  and  lamb-like.  There  was  the  wife  whose  wid- 
owed heart  now  is  groaning  in  that  residence  on  Peachtree  street,  and 
there  the  noble  son  who  laid  all  he  had — ^time,  property,  business, 
home,  everything  at  his  father's  feet.  Well  might  the  great  sufferer 
say,  as  he  said  to  me,  never  had  husband  a  better  wife — ^never  had 
father  a  better  son. 

I  looked  from  the  outward  to  the  inner  man,  and  asked  how  was  all 
within.  "  I  should  like  to  live  for  my  family  and  my  country,  but  I 
make  no  prayer  to  God  without  saying  to  Him  from  my  heart,  '  Thy 
will  be  done.'  I  know  He  is  wiser  and  better  than  I  am,  and  will 
do  best  for  me  and  mine." 

That  was  his  reply,  and  every  time  I  saw  him  thus  trustingly,  hum- 
bly, confidently,  he  talked. 

On  my  return,  I  saw  him  again  at  his  home,  and  when  he  could  not 
talk,  he  wrote  again,  in  reply  to  a  question  as  to  the  inner  man,  whilst 
his  body  was  wasting  away  and  death  before  him : 

**  The  growth  of  grace  is  constant,  indubitable,  unmistakable." 

To  General  Evans  he  said,  laying  his  hand  on  his  breast  and  point- 
ing to  lieaven,  '*  All  is  right  here,  all  is  right  there."  And  to  him, 
when  no  longer  able  to  write  or  taU,  when  almost  gone,  with  a  super- 
natural effort,  his  dying  whisper  muttered  out  the  words,  "Almost 
home,"  whilst  a  smile  lighted  up  the  emaciated  face. 

Mr.  Chairman,  a  death  like  this  is  worth  more  to  Georgia's  youth 
than  all  the  triumphs  of  Mr.  Hill's  genius.  May  they  profit  by  the 
wondrous  example ! 

Would  that  I  could  add  a  word  of  comfort  to  yonder  withered  and 
widowed  heart ;  and  I  know  you,  sir,  and  all  here,  respond  to  that 
prayer.  I  believe  it  was  Washington  Irving  who  compared  the  man  to 
the  strong,  massive  oak,  his  wife  to  the  sinuous  and  tender  vine  that 
clasps  all  the  tendrils  of  her  love  around  him.  The  higher  this  great 
man  grew,  the  higher,  clinging  to  him  still,  grew  this  loving  vine ; 
and  when  he  fell,  she  fell  too.  And  still  the  tendrils  clasp  the  dead 
trunk.  Poor  broken,  bruised,  bleeding  vine !  Unclasp  that  embrace. 
The  noble  tree  is  not  there.  A  divine  hand  has  transplanted  h  im  to 
a  richer  soil,  a  purer  atmosphere.  Lift  those  tendrils  upward.  Ere 
long  the  same  divine,  gentle  loving  hand  will  move  thee  again  t(»his 
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mde,  and  He  who  pronounoed  yoa  one  here,  will  re-nnite  you  there, 
to  grow  together  forever  in  the  beauty  of  holiness,  in  the  garden  of 
the  Lord. 

Let  the  report  and  the  resolutions  be  spread  on  the  minutes  of  the 
court. 


MEMORIAL  OF  HON.  MARTIN  J.  CRAWFORD. 

On  January  7,  1884,  the  committee  which  had  pre- 
viously been  appointed  to  prepare  a  suitable  memorial  of 
the  Hon.  Martin  J.  Orawford,  deceased,  late  Justice  of 
the  Supreme  Oourt,  submitted  the  following  report: 

Mabtin  J.  Gbawford  was  bom  in  Jasper  County,  Georgia,  on  the 
17tb  day  of  March,  1820.  His  father,  Maj.  Hardy  Crawford,  was  a 
practical  and  successful  farmer  and  a  politician  of  considerable  in- 
fluence in  Middle  Greorgia.  His  mother,  Betsy  R.  Jenkins,  was  a 
lady  of  great  piety  and  excellence.  He  was  placed  under  the  care 
and  instruction  of  Bev.  Otis  Smith  at  Brownwood,  near  LaGrange, 
Greorgia,  and  was  carefully  and  thoroughly  taught.  Afterwards  he 
was  a  student  at  the  Mercer  University,  but  did  not  remain  long 
enough  to  graduate.  His  parents  removed  from  Jasper  and  settled 
in  the  county  of  Harris,  and  there  died  and  were  buried.  Judge 
Crawford  began  the  study  of  law  at  a  very  early  age,  and  was  ad- 
mitted to  the  bar  by  a  special  act  of  the  Legislature  before  he  was 
nineteen  years  old.  He  commenced  to  practice  at  Hamilton,  and  re- 
mained there  until  1849,  when  he  moved  to  Columbus  and  made  that 
city  his  home.  He  was  elected  to  the  Legislature  from  Harris,  serv- 
ing one  term  with  distinction.  In  1853,  he  formed  a  partnership  with 
Porter  Ingram,  Esq.,  and  with  only  such  interruptions  as  were  caused 
by  his  public  duties,  continued  to  practice  with  him  for  about  twenty- 
five  years.  In  1854,  and  in  his  thirty-fifth  year,  he  was  appointed  by 
Crovemor  H.  Y .  Johnson  to  the  office  of  Judge  of  the  Superior  Court 
of  the  Chattahoochee  Circuit,  to  fill  the  vacancy  occasioned  by  the 
election  of  Judge  Iverson  to  the  United  States  Senate. 

Perhaps  no  bar  in  the  state  was  stronger  than  the  Columbus  bar 
at  that  time.  It  might  be  said  literally,  there  were  legal  giants  in 
those  days. 

Judge  Crawford  was  still  a  young  man,  and  having  a  considerable 
fortune,  he  had  not  applied  himself  very  closely  to  his  profession. 
6o  that  he  could  not  be  considered  an  experienced  lawyer  when  he 
went  upon  the  bench.  Yet,  even  under  such  adverse  ciicumstanoes, 
by  his  sound  judgment,  dignified  manners  and  unwavering  integrity 
he  commanded  respect  and  confidence,  and  after  a  service  of  only 


one  year  retired  vith  considerable  reputation.  It  is  seldom  w<e  find 
a  man  possessed  of  more  ot  the  qualities  which  go  to  make  a  jndge 
than  Martin  J.  Crawford.  Polished,  dignified  and  conrteoas,  be 
was  able  to  enforce  obedience  without  resorting  to  [rawer.  Haring 
a  clear  perception  of  the  principles  of  the  common  law,  a  patience  in 
hearing  and  a  willingness  to  learn  from  argument  and  precedent,  tad 
a  fixed  determination  to  decide  accordmg  to  the  very  right  of  the  case, 
his  decisions  were  always  respected  and  seldom  reversed.  In  1&55, 
he  was  nominated  by  the  Democratic  Party  as  its  candidate  for  Cod- 
gresB  against  the  Know-Nothing  or  American  Party.  This  was  the 
first  time  these  parties  had  opposed  each  other  in  a  congresiiioiuJ 
race,  and  it  was  generally  believed  that  Judge  Crawford  led  s  for- 
lorn hope.  But  he  entered  upon  the  canvass  with  such  leal  and 
ability  and  had  so  many  strong  personal  friends  amongst  his  adrer- 
saries,  that  he  was  elected  by  a  fair  majority.  So  well  did  he  acquit 
himself  in  Congress  that  he  was  elected  two  successive  terms,  and 
was  still  a  member  when  the  state  seceded  from  the  Union. 

He  was  selected  by  the  legislature  as  one  of  the  delcgatas  from 
Georgia  to  the  provisional  Congress  of  the  Confederate  States  it 
Montgomery,  Alabama,  and  was  afterwards  appointed  by  President 
Davis,  together  with  the  Hon.  John  Forsyth  of  Alabama,  and  Got. 
Roman  of  Ixiuinianu,  on  the  peace  commission  to  the  United  States 
Government.  Feeling  it  to  be  his  duty  to  serve  his  country  in  war  is 
well  as  in  peace,  he  raised  a  regimentof  cavalry  and  was  elected  col- 
onel, and  remained  with  them  until  by  the  fortunes  of  war  he  ww 
captured  near  IjOuisviUe,  Kentucky. 

In  common  with  his  fellow  citlEens  he  found  himself,  at  the  close  of 
the  war,  deprived  of  moat  of  his  fortune,  but  without  stopping  to  com- 
plain or  bewail  his  loss,  he  entered  again  upon  the  practice  of  the  Isw 
wfth  bis  old  partner,  and  continued  to  follow  his  profession  with  dili- 
gence and  success  until  1875,  when  be  was  again  appointed  judge  of 
the  Chattahoochee  Circuit.    Judge  James  Johnson  had  reeigned,  and 
Governor  James  M.  Smith  bad  appointed  him  to  fill  the  vacancy. 
For  five  years  he  filled  that  moat  tryii 
so  earnest  was  he  to  adminiater  the  h 
gave  the  highest  satisfaction  both  to  tt 
be  was  appointed  by  Governor  Colqu 
of  the  Supreme  Court. 

Looking  at  the  matter  as  it  afiectec 
Judge  Crawford  made  a  serious  mis 
He  was  already  filling  the  light«r  but 
Judge  ot  the  Superior  Court,  which  h( 
his  family  and  friends.  He  greatly 
the  comforts  of  home.  Whether  the 
Jndge  of  the  Supreme  Court,  burdened 
and  continual  as  almost  to  exclude 
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him  of  rest,  was  a  sufficient  recompense  for  the  sacrifices  he  made, 
admits  at  least  of  a  very  grave  doubt,  and  whether  the  effects  of  these 
labors  did  not  teud  to  shorten  his  life  is  a  still  more  serious  question. 
For  three  years  he  was  an  honored  and  useful  member  of  this  court. 
As  a  judge  he  was  conscientious  and  laborious.  He  made  it  a  point 
to  understand  fully  the  facts  of  the  case  before  him,  and  to  find  them 
out  he  dug  deeply  into  the  records. 

His  decisions  are  dear  and  concise,  and  bear  the  evidences  both  of 
learning  and  labor.  It  was  characteristic  of  him  always  to  do  his  best ; 
whatever  he  undertook  he  considered  should  be  well  done,  and  there- 
fore he  gave  to  it  all  his  ability.  For  this  reason  Judge  Crawford 
never  made  a  failure.  In  whatever  position  he  was  placed  he  ap- 
peared to  advantage,  because  he  made  it  a  point  always  to  succeed. 
This  rule  he  carried  with  him  upon  the  bench,  and  its  effects  can  be 
seen  in  all  his  decisions.  At  the  close  of  the  last  term  of  this  court, 
and  after  finishing  up  all  his  duties,  Judge  Crawford  returned  home 
for  rest  and  recreation  He  had  planned  an  extensive  tour  for  the 
summer,  and  was  looking  forward  to  it  as  likely  to  afford  both  benefit 
and  pleasure.  Though  never  a  robust  man,  y€;t  he  had  by  great  pru- 
dence and  self-denial  so  preserved  his  health  and  strength  as  to  be 
still  in  the  full  enjoyment  both  of  bodily  and  mental  vigor.  His  fel- 
low citizens  held  him  in  high  esteem,  and  considered  him  worthy 
not  only  of  the  honors  already  received,  but  of  still  higher  positions 
of  trust.  Truly  it  can  be  said  that  he  was  in  the  very  midst  of  life. 
No  man  seemed  more  secure  in  the  present  or  more  promising  in  the 
future.  Thus  did  he  return  to  his  home  and  meet  his  family  and 
friends.  But  whilst  their  greeting  was  still  warm,  and  he  was  still 
in  the  very  bosom  of  his  family,  he  was  stricken  with  disease.  For 
days  and  weeks  he  lay  upon  his  bed.  All  that  skill  could  suggest  and 
loving  hands  could  execute,  was  done  for  him;  but  slowly  and 
steadily  he  wasted  away,  until  on  the  22d  day  of  July,  1883,  and  just 
as  the  Sabbath  day  was  drawing  to  a  close,  Martin  J.  Crawford 
died. 

He  was  buried  in  the  cemetery  at  Columbus,  where  he  was  so 
highly  esteemed  in  life,  and  where  his  name  and  memory  will  ever 
be  honored.  The  public  life  of  Judge  Crawford  was  one  of  which  his 
family  and  friends  are  justly  proud.  It  was  without  spot  or  blemish. 
His  hands  were  clean,  his  character  unsullied. 

In  1842  Judge  Crawford  married  Miss  Amanda  J.  Reese,  a  sister  of 
Judge  Augustus  Reese,  of  Morgan,  and  lived  with  her  in  great  happi. 
ness  for  forty-one  years.  By  her  he  had  five  children ;  the  first  died 
in  its  infancy,  the  second  just  as  she  was  budding  into  womanhood. 
His  three  sons  survive  him,  and  to  them  he  leaves  as  the  richest 
heritage,  a  spotless  and  honorable  life.  As  a  husband  he  was  loving 
and  true ;  as  a  father  he  was  watchful  and  kind.  His  wife  was  his 
onfidant,  his  boys  were  his  friends  and  companions.    His  knowledge 
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of  the  worldi  his  strong  common  sense  and  cool  judgment,  rendered 
him  a  most  valuable  counsellor  and  friend.  His  keen  sense  of  humor, 
his  genial  manner  and  extensive  information,  made  him  a  most  de- 
sirable companion.  In  the  highest  and  best  meaning  of  the  word, 
Judge  Crawford  was  a  gentleman.  He  was  incapable  of  a  mean  or 
unworthy  act.  With  him  the  question  was,  '*What  is  the  right  thing 
to  do?"  And  in  coming  to  a  conclusion,  he  did  not  allow  his  interests 
to  control  his  judgment.  The  public  good  was  of  greater  importance 
than  his  own,  and  he  preferred  to  be  right  rather  than  to  be  popular. 
The  life  of  such  a  man  is  a  blessing,  not  only  to  his  family  and  friends, 
but  to  the  whole  state,  and  his  death  is  a  public  calamity. 

These  facts  the  committee  submit  to  the  court  and  respectfully  ask  , 
that  such  action  may  be  taken  as  will  testify  to  his  family,  to  his 
friends,  and  to  the  public,  the  appreciation  in  which  this  court  haste 
the  character  and  services  of  Martin  J.  Crawford. 

John  Pea  body.  Chairman. 

James  M.  Smith, 

L.  £.  Blkckley, 

A.  M.  Sprer, 

W.  A.  Hawkins, 

Wm.  M.  Reese, 

A.  T.  McIntyre, 

John  W.  H.  Underwood, 

Hugh  Buchanan, 

Committee, 

Chief  Justice  Jackson  responded  as  follows : 

Gentlemen  of  the  Bar:  In  responding  to  the  report  and  resolutions 
in  honor  of  my  deceased  colleague  and  friend,  respect  and  afTection 
mingle  in  my  thoughts.  Respect,  because  in  a  long  and  useful  life, 
he  added  lustre  to  a  name  already  famous  in  the  annals  of  Greorgia. 
Wm.  H.  Crawford,  George  W.  Crawford,  Martin  J.  Crawford,  the 
last  of  a  trio  which  made  one  name  illustrious  and  illustrative  of  the 
state,  has  gone.  The  first,  a  senator  in  congress,  American  minister  to 
France,  secretary  of  the  treasury  of  the  United  States,  and  prevented 
only  by  a  stroke  of  paralysis  from  the  presidency  of  the  Union,  went 
to  the  grave  full  of  honors  as  of  years,  with  Greorgia' s  ermine  around 
him  as  Judge  of  the  Northern  Circuit  and  president  of  the  convention 
of  judges  when  they  assembled  in  banc  to  make  the  final  exposition 
of  the  law  of  the  state,  prior  to  the  organization  of  this  court.  The 
second,  representative  for  years  in  the  general  assembly  from  the 
county  of  Richmond,  governor  of  the  state,  secretary  of  war  of  the 
United  States — as  law-maker,  as  chief  magistrate,  as  cabinet  minister, 
contributed  to  the  glory  of  the  Crawford  name,  and  added  rays  to  the 
star  which  represents  Georgia  in  the  constellation  of  the  old  thirteen 
states,  set  by  the  fathers  to  shine  forever  on  the  cerulean  canopy  that 
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covers  freedom  as  it  floats  over  land  and  sea.  The  third,  the  subject 
of  your  memoir,  representative  in  the  general  assembly,  Judge  of  the 
Superior  court  of  the  Chattahoochee  circuit,representative  in  congress, 
delegate  from  Georgia  to  the  convention  of  southern  states  which 
made  the  Confederate  Union,  participant  in  peace  and  war  in  that 
second  struggle  which  "tried  men's  souls,"  commissioner  of  the 
Davis  government  to  Washington  City  to  adjust,  if  possible  without 
bloodshed,  the  relations  between  the  two  governments.  Justice  of  the 
Supreme  Court  of  this  state  and  martyr  to  duty  to  Georgia  on  this 
bench  and  in  yonder  room,  where  midnight  oil  burned  to  light  legal 
lore  and  developed  opinions  stereotyped  on  the  pages  of  Georgia  re- 
ports, showed,  by  his  whole  life,  that  the  blood  of  the  Crawfords  in 
him  fed  a  brain  as  sound  and  a  heart  as  true  as  those  of  the  kinsmen 
he  had  buried. 

The  courteous  gentleman,  the  incorruptible  magistrate,  the  la- 
borious judge,  the  conscientious  guardian  of  the  rights  of  ail,  the  firm 
follower  of  honest  conviction,  wherever  it  led,  the  pure  patriot,  faithful 
to  Georgia  in  the  anguish  of  her  defeat  as  in  the  pristine  pride  of  her 
unpolluted  sovereignty,  the  true  friend,  the  contemptuous  scomer  of 
hypocrisy  and  guile,  the  husband  with  a  single  love,  the  father  w^ith 
tender  sympathy  and  painful  anxiety,  the  hater  of  vice  and  lover  of 
virtue,  "  the  chevalier  without  fear  and  without  reproach,"  the  last 
of  the  eminent  Crawfords,  has  gone  ''to  that  bourne  whence  no  trav- 
eler returns."  Georgia  will  never  embalm  with  her  tears  a  nobler 
patriot  or  a  purer  man. 

Of  all  the  sons  left  our  beloved  State  to  weep  over  his  bier,  I  shall 
miss  him  most.  The  lines  of  our  lives  first  touched  each  other  in 
the  springtime  of  aspiring  manhood — ^he  a  representative  in  the  leg- 
islature from  the  county  of  Harris,  I,  from  the  county  of  Walton, — 
the  home  of  my  youth,  the  nest  that  warmed  a  fledgling's  ambition, 
the  spot  of  earth  dearest  to  me.  There  at  Milledgeville  our  first  ac- 
quaintance was  made.  Ten  years  thereafter,  those  lines  converged 
again  in  the  city  of  Washington,  both  representing  there  the  com- 
monwealth of  Greorgia. 

The  strong  attachment  of  both  of  us  to  Howell  Cobb,  then  secre 
tary  of  the  treasury,  drew  us  often  together  at  the  hospitable  hearth- 
stone of  the  grandest  specimen  of  big-headed  and  big-hearted  hu- 
manity I  have  ever  known ;  and  there  the  ties  of  youthful  acquaint- 
ance were  drawn  into  a  knot  of  friendship  never  to  be  severed. 

In  the  evening  of  life  we  met  again  closely  and  cordially  here,  and 
everything  I  see  reminds  me  of  the  friend  I  have  lost.  His  seat  on 
this  bench,  yonder  rooms  we  occupied  together,  my  evening  walk 
hence  to  my  home  in  which  almost  daily  he  accompanied  me  part  of 
the  way,  the  sitting-room  there  to  which  I  loved  to  welcome  him,  the 
ffnnna.1  commencement  of  the  Georgia  University  at  Athens  in  our 
vacation,  where  we  met  and  whiled  away  pleasant  retrospections  with 


Profeesor  Browne,  of  old  Washington  dtj  ecenee  before  the  war,  at 
bnunesfl  here,  at  home  with  my  funily,  in  the  Chief  JoatiM's  nom 
where  we  worked  together,  in  the  annual  holiday  of  the  week's  reo- 
nion  at  Qeneral  Browne's  at  Athena,  free  from  care  of  cases  and 
search  for  legal  truth,  here,  there,  everywhere,  I  mias  the  friend  1 
shall  see  no  more  on  earth. 

All  living  things  remind  me  of  the  dead.  Scarcely  a  day  pUMS 
that  something  does  not  recall  this  friend  of  a  quarter  of  a  centary. 
And  if  I  visit  the  city  of  the  dead,  memory  brings  Crawford  vividly 
before  me,  as  hisheartmeltedaudhis bosom  heaved  and  tears  flooded 
bia  face,  when  at  his  request  I  showed  him  the  spot  where  all  that 
was  earthly  of  Howell  Cobb  wae  mouldering  beneath  the  aodl 

A  brave  heart  is  ever  as  tender,  gentlemen,  as  that  which  beats  in 
woman's  breast;  and  beneath  that  faultless  drees,  that  dignified  re- 
serve, that  calm  exterior,  that  tmmflaed  courtesy,  which  character- 
ised  him,  whose  obsequies  as  a  Court,  of  which  he  was  on  erecli 
strong  and  polished  pillar,  we  eolemnixe,  palpitated  a  heart  [nil  of 
human  sympathy  and  devoted  friendship.  Long  may  love's  flowen 
bloom  on  his  own  grave  and  friendship's  tears  freshen  their  ftagcsDce ! 

Let  the  memorial  be  entered  of  record  on  the  minutes  of  the  court, 
and  let  the  court  be  now  adjourned  in  honor  of  his  memory. 

Justices  Hall  and  Blondford  expressed  orally  their  conconenee  in 
the  sentiments  of  the  Chief  Justice,  and  their  esteem  and  respect  te 
Judge  Crawford. 
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ABATEMENT. 

1.  Misjoinder  and  non- joinder  are  matters  for  plea  in,    MerrUi 

vs.  Bagtaell,  578. 

2.  Former  recoyery,  when  pleaded.    Ibid, 

3.  Pendency  of  former  suit,  when  pleaded.    Ibid, 

4.  Pendency  of  former  suit  good  in  abatement;  except  when. 

Heath  et  al^  adm'rt^  9$,  BaUi,  638. 

5.  AUter  of  §cire  facias  to  make  parties.    Ibid. 
AGOOMPUOE.    See  OHminal  Law,  37. 

ACTIONS. 

1.  Sue  for  estate  of  decedent,  right  in  administrator.    Mason  d  al, 

9$.  Atlanta  F.  0>,  No.  1,  604. 

2.  Heirs  may  sue,  when.    Ibid. 

3.  Bight  of  action  after  suit  brought,  not  make  good.    Ibid. 

4.  Heirs  of  deceased  member  of  volunteer  fire  company  no  right 

to  share  in  funds.    Ibid. 

6.  Impounding  cattle  wrongfully  by  city  marshal,  remedy  of  own- 

er.    King  m.  Ford,  628. 

6.  Sei.fa.  to  make  parties  is  not  new  suit,  but  continuation  of  old 

suit.    Heath  et  al.,  adm'rs,  u.  Bates,  633. 

7.  Homicide  of  father,  adult  son  cannot  reooTor  for.    MoU  m.  Gwi- 

tral  R  B.,  680. 

8.  Substituted  debtor  to  pay  part  of  note,  right  of  action  against 

accrues  when.    8app  vs,  Faireloih,  690. 

9.  Against  county  for  bad  bridge,  constitution  of  1877  not  affect. 

Moreland  us.  Troup  Oounty,  714. 

ADMINISTRATOBS  AND  EXEOTJTOBS. 

1.  Demise  in  name  of  S.,  executor,  bad,  titie  being  in  S.,  trustee. 

Sohl^,  eafr,  et  aL  «f .  Brown,  64. 

2.  Deed  and  order  of  for  sale  show  titie,  without  producing  let- 

ters.   Boberts,  prst.,  w.  Martin  et  al.,  196. 


3.  Order  for  Bale  granted,  all  neceeeair  facta  presamed  ibown. 

Ibid. 

4.  Statute  of  limitatJODS  Boepended  for  five  yeara  where  mirepre- 

sented  estate  holds  claim ;  not  where  estate  is  debtor,    fta- 
iSetoa,  for  uw,  m.  AndfMet,  aOm'r,  306. 

5.  Venue  not  given  in  countyof  administrator  by  faiaiefosal  to  file 

bill.    BdwarOt  «l  al.  m.  f^ofriet,  adm'r,  et  at,  32S. 

6.  Surety  on  bond,  attorney  being,  administrator's  agreement  tor 

him  to  collect  and  retain  money  to  secure  himself,  not  bind 
administrator  Htbonit  lum,     Qmg  M.  Cbnfttr*,  aim'r,  349. 

7.  Admiseionaof  heirs  not  bind  administrator.    Ibid. 

8.  Vacating  administration,  judgment  ia  distinct  from  appoint- 

ment  of  successor.    Ibid. 

9.  Foreign  administratorsuedhere,  law  of  place  of  residence  con- 

trols.   Hotkhit'tt  al.  M.  SAtddan,  adm'r,  et  at.,  528. 

10.  Tennessee  atatutfi  of  limitationa  as  to  administrators.    Rid. 

11.  Note  signed  "R.,  adm'r,"  personal  note.    BamUngt  w.  JMw, 

69S. 

L  administrator.    JbiM 

13.  Adminiatratdon  after  suit  for  estate,  not  make  good.    Ibid 

14.  Bond,  ordinary  cannot  bring  suit  on  as  attorney.    Smth,  tf^t, 

M.  Andrtut,  adm'r,  at  at,,  708. 

15.  Same :  another  attorney  not  substituted  by  amendment.    IbU. 

16.  Posthumous  child  revokes  administration  nnder  irill.    Eartu. 

Hart,  764. 
IT.  $2486  applies  to  salt  by  administrator  (gainst  heirs  or  privies, 

not  strangers.    SsBart  m.  Cheney,  adm'r,  790, 
18.  Estopped  by  presence  of  administrator  at  sale,  adminiMralor 

debot^  nan  IB  not.     Ibid. 

ADUITERT.    See  Criminal  lam,  66. 
ALIBI.    See  CriminaX  Law,  28. 
AMENDMENT. 

1.  Verdict  amended  to  confon 

et  al.,  168. 

2.  Bill  of  exceptions  not  amen 

interest  as  a  plaintifi'  in  ei 
et  ol.,  188. 

3.  General  issue  amended  by 

consideration,  infant  and 
«lal.,322. 
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4.  Oontmuance  not  lesnlt  from  amendment  alone.    Petert  et  al, 

V8.  West,  gdn.f  et  al.,  343. 

5.  Mortgage  fi.  fa.,  under  foreclosure  on  x>ersonalty  and  counter 

affidavit,  becomes  mesne  process.    Dawson  vs.  Odrland,  447. 

6.  Same :  levy  not  fall,  when  part  objected  to  by  counter  affidavit 

stricken.    Ibid. 

7.  Right  of,  includes  right  to  withdraw  demurrer.    Smith  vs. 

Homsby  et  al,,  552. 

8.  Copy  of  note  sued  on  attached  by  amendment.    MerriU  vs. 

Bagwell,  578. 

9.  Ordinary  suing  as  attorney  on  administrator's  bond,  another 

attorney  not  substituted.     Smith,  ord*y,  vs.  Andrews,  admW, 
etal.,  708. 

10.  Allowed  in  court  below  by  Supreme  Court.     Weems,  trustee,  vs. 
Coher,  746;  Rakestraw,  ex^x,  vs,  Rakestraw  et  al.,  806. 

See  Evidence,  19. 

APPEAL. 

1.  Triable  by  jury ;  judgment  by  court  bad.    Blain  et  cd.  vs.  Hitch, 

275. 

2.  Consent  to  submit  to  court  valid.    Ibid. 

3.  Constitutional  right  not  operative  till  legislature  acted.    Hen- 

drix  <k  McBumey  vs.  Mason,  523. 

4.  Bond  irregular,  amendable.    Ibid. 

5.  To  superior  court  or  to  jury  in  justice's  court.    Ibid.;  W.ds  A. 

R.  R.  vs.  Dyar,  723. 

6.  To  jury  in  justice's  court  in  all  cases.    Candler  et  al.  vs.  Mann, 

726. 

ASSESSMENTS.    See  Streets  and  Sidewalks,  2. 

ASSIGNMENT. 

1.  Act  of  1881  construed  liberally  for  creditors  and  strictly  against 

debtor  and  assignee.    Crittenden  Bros,  et  al.  vs.  Ooleman  ds 
Cb.etaL,  293. 

2.  Schedule  must  be  specific  and  attached  to  deed  at  time  of  ex- 

ecution.   Ibid, 

3.  Creditors  named  are  cestuis  que  trust  and  have  relief  in  equity 

for  mismanagement  or  waste.     Cohen  <k  Co.  et  al.  vs.  Morris 
&  Co.  et  ah,  313. 

4.  Debt  undisputed  and  named  in  assignment,  holder,  though  not 

judgment  creditor,  may  attack  for  fraud  as  to  goods  purchased 
fronihinu    Ibid, 


6.  Attack anddalntimdwassigmiient.cuicTeditorbotiiiT  Qvam. 
Ibid.     (See  No.  12  below.) 

6.  Guardian  investing  ward's  fund  infirm  and  dying;  mrvivinf 

partner  with  notice  assigning;  fund  sabjected  in  eqni^. 
Carter,  lurv'g  ptn'r,  et  al.  vi.  Idptey,  417. 

7.  Aadgnee  of  smriving  partner  takes  anbject  to  equities.    Ibid. 

(See  No.  9  below.) 

8.  Notice  to  assignee,  books  of  firm  are.    Ibid. 

9.  Fraud  of  assignor  in  buying  goods,  not  vitiale  assignment  for 

creditors,  they  and  assignee  having  no  notice.     Wright  n. 
ZeigUr  Broi.,  601.     (See  Nos.  7,  8  above.) 

10.  Declarations  of  assignor  after  deed  not  avoid.    Ibid. 

11.  Action  against  assignee  changed  to  one  against  individnal,  not 

make  evidence  taken  inadmissible.    Ibid. 

12.  Attack  and  cltum  under  assignment,  both,  creditor  cannot 

Ibid.  (See  No.  6  above.) 

13.  Is  conveyance  on  valuable  consideration.    MeFerran,  SkoB- 

tnti  &  (h.  et  aL  v».  Davit,  ree'r,  el  ol.,  661. 

14.  TruBt,  assignment  Is,  and  equity  has  jurisdiction.    Ibid. 

15.  Resignation  of  assignee,  receiver  appointed  in  eqnity.    Ibid. 

16.  Judgments  alter  assignment  not  bind  property.    Ihid. 

17.  Judgment  creditor  may  attack  deed  or  claim  fnnd.    iNd. 

See  OontraeU,  0;  ^tOuU  of  .PVutob   A 
ATLANTA.    See  Mvaiekpat  (hrporal 
ATTACHMENT. 

1.  Notary  employed  in  same  bani 

from  issuing.    Om.  Im  Ob.  m. 

2.  Traverse  of  ground,  when  to  b 


ATTORNEY  AND  CUENT. 

1.  Ruled  for  money  retted  from 

loss  as  adnuQistra tor's  soret] 

2.  Retain  money,  for  attorney  whc 

ment  of  adm'r  not  bind  adm' 


5.  Same:  leasonsara  fbrjniy.    I 
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6.  '*  AttoixieyB'  fees/'  added  to  verdict  for  damages,  meaningless 

and  stricken  off.     (Xty,  ste.^  Rwy,  m.  Bratui,  368. 

7.  Plaintiff's  attorney,  defendant  placing  claims  in  hands  of,  to 

collect  and  pay  plaintiff's^. /a.,  is  not  payment  to  plaintiff. 
PHm  m.  White  et  al.,  381. 

8.  Same :  attorney,  as  to  such  claims,  is  defendant's.    IM, 

9.  Parol  agreement  of  connsel  disputed,  not  enforced.     AmM 

V8.  Hall  etal.,  445. 

10.  Fees  included  in  chattel  mortgage,  whether  can  be  recovered 
by  foreclosure.  Quanv.  Dawmn  vs.  Oarland,  447. 
*  11.  Guardian's  attorney  aiding  in  investment  of  fund  in  bonds  to 
be  deposited  with  surety  on  her  bond  to  indemnify  him,  bank 
failing  before  purchase,  attorney  not  liable.  Rogers  et  al,  m. 
Hopkins  db  Qlenn  et  al.,  454. 

12.  Deposit,  as  attorney,  and  notice  to  client,  who  leaves  fund  for 

fourteen  days,  bank  failing,  attorney  not  liable.    iMi. 

13.  Ordinary  cannot  bring  suit  on  admr's  bond.    Smith,  ord*y,  m. 

Andrews,  admW,  et  eU.,  709. 

14.  Amendment,  another  attorney  not  substituted  by.    iMd. 

15.  Fees  claimed  against  trust  estate,  when.      Vason  ds  Davis  iw. 

Oardner,  trustee,  577. 

16.  Sickness  of  one  of  four  attorneys,  no  continuance.     Turner  vs. 

State,  765. 

17.  Paper  belonging  to  one  party  obtained  by  other  and  put  in  at- 

torney's hands,  court  will  order  delivered  up.    Trustees  of 
Chester  Ohwreh  vs.  Blount,  ea^'r,  779. 

See  Practice  m  BuprmM  (hurt,  18;  Toob,  4;  Witness,  2. 

ATTOBNET  GENERAL.    See  Offleers,  1. 

ATJOnONEEB.    See  Statute  of  Drauds,  5. 

AUDITORS. 

1.  Report  unexcepted  to,  or  exceptions  overruled,  made  judgment 

of  court.    Leteis  et  aim  vs.  Board  Oomm'rs,  etc,,  486. 

2.  JPV./a.  against  county  treasurer  and  sureties,  affidavits  of  ille- 

gality by  each,  referred  to  auditor,  report  made,  and  excep- 
tions by  treasurer  overruled,  all  bound.    Brid. 

BAILMENTS. 

1.  Naked  depositary  only  liable  for  gross  neglect.  Stewart  db  Bfw 
40  «t.  Ami,  449. 


2.  Hotel,  peraon  leaving  v&lia«  ia  office  and  clerk  fiading  witboat 
knowing  owner,  is  naked  depoaitaiy.    Ibid. 

BAKE.    See  Atlonup  and  Oient,  12. 

BANKKTIPTCY. 

1.  Foreign  judgment  att«r  adjudication  but  before  dischai^,  mied 

on,  bankruptcy  good  against.  Andertoti  v,  Clnrk,  adm'r,  382. 

2.  AUltr,  wbere  defendant  in  foreign  Huitpleaded  bankruptcy,  but 

withdrew  plea  and  confessed  judgment.     Ibid. 

3.  Presumed  to  be  debt  from  which  bankruptcy  would  not  dis- 

charge, or  a  moral  obligation.     Ibid. 

4.  Exemption,  title  remtunsin  bankrupt.     Fdkertt,  Crane,  Beft- 

(ton  a  Co.,  484. 
6.  Exemption  subject  to  debt  made  after  discharge.    Ibid. 

BENEVOLENT  ASSOCIATIONS.    See  Gorporalimt,  9-10. 

BETTERMENTS.     See  Damaget,  4;  Eftata,  5. 

BONA  FIDES.    See  Vtnd&r  and  Pweha»»r,  1-1 ;  Pnmiitorg  Siaet, 
3-5,10. 

BONDS.     See..4pp«aJ,  4;   OtTtioTari,  4;  TViud  and  Truttea,   11-14; 
Practice  in  Superior  Court,  23. 

BONDS,  (Official.) 

1.  Official  bond  absolute  on  face,  after  braach,  no  defence  that  it 

was  left  with  ordinary  not  to  be  delivered  until  other  sore 
tJeaaigned.    Leiaitet  al.vi.  Board  of  Oomm'riet  <U.,  486. 

2.  Especially,  after  principal  acted  under  bond  and  received  pub- 

lic revenue.    Ibid. ' 


4.  Power  of  governor,  or  officer  un 

ing  bonds,  liniited.    Ibid. 

5.  Agreement  to  terms  beyond  bon 
e.  Sureties  estopped  from  setting 

Bign.    Ibid, 

BOUNDABIES.    8©e  Venae,  4,  5. 
BDBGLABY.    See  Criminal  Late,  3 
BT-LAWB.    See  Chrporatloiu,  10. 
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CATTLE.    See  Municipal  Coiporations  10-12;  Criminal  Law ySS-40, 

CERTIORARI. 

1.  Abating  nuisance  by  municipal  authorities,  certiorari,  not  writ 

of  prohibition,   is  remedy.      Mayor,  etc.,  va.  Minor ,  svng. 
ptnr.j  191. 

2.  From  Oct.  12  to  Jan.  12,  more  than  three  months.    W.  d:  A,  R. 

E,  v8,  Carson,  388. 

3.  Verdict  on  appeal  in  justice  court,  certiorari  is  to ;  not  to  judg- 

ment entered  on  same.    Ibid. 

4.  Bond  attested  by  commercial  notary  not  invalidate.    Hendiix 

dc  McBu-neif  v8.  Mason,  523. 

6.  Costs,  certificate  of  payment  of  8 11,  necessary.     Osbom  vs.  08- 
bom,  71G. 

6.  * 'Court  costs, '^  certificate  of  payment  of,  insufficient.    Ibid. 

7.  Justice  court,  when  certiorari  and  when  appeal  proper.     W.  <S: 

A.  R.  R,  v%.  Dyar,  723. 

CHARGE  OF  COURT. 

1.  Context,  charge  taken  with.    State  v8.  S.  W.  R.  R.,  11. 

2.  Full  aud  fair  in  this  case.     Steed  vs.  Cruise  et  al.,  168. 

3.  Request  b  sed  on  partial  view  of  facts  not  given.    Ibid. 

4.  **  Make  good  the  damage,*^  error  to  charge  that  railroad  must, 

although  there  was  contributory  negligence.     Central  R.  R, 
vs.  B>in8on,  207. 

5.  Railroad  must  show  "full  measure  of  care  and  diligence;  all 

that  could  be  expected,"  charge  too  strong.     W.  <&  A.  R.  R. 
vs.  King,  261. 

6.  Substance  of  requests  given  and  counsel  announcing  satisfied, 

no  new  trial  because  words  of  lequest  not  given.     Durham 
V8.  State,  264. 

•    7.  Context  of  charge  excepted  to  considered.     Central  Railroad 
v8.  Roach,  434.    (See  No.  1  above.) 

8.  Negligence,  judge  should  not  charge  that  facts  show.     Stewart 

&  Powell  vs.  Head,  449. 
•  9.  Presumed  correct,  if  not  set  out.    Ibid. 

10.  Presumed  not  variant  from  what  set  out.    Ibid. 

11.  Partly  right,  errors  in  must  be  shown.    Heard  vs.  State,  597. 

12.  Long  extract  excepted  to,  errors  must  be  specified.    Ibid. 

13.  Criminal  case,  court  gives  law  in,  jury  applies.    BaiUy  vs. 

State,  617. 

14.  Warning  to  crowd  in  court,  in  charge.    Ibid. 


16.  No  evidence  to  authorize  finding  of  involuntary  manHlaugfater, 

no  charKe  as  to.     Freeman  v».  Staie,  736. 

17.  No  evidence  on  subject,  no  charge  thereon.     Ibid, 

18.  OmisBion  to  charge  on  reasonable  doubts,  new  trial.     AbAor^ 

aonnt-titaU,  825. 


CHARTER.    See  Oorporatumn,  18,  19. 

CHURCH.     See  TnuU  and  TnuUa,  17. 

CITY  COURTS.     See  Oon$IUu(ional  Imw, 

CLAIMS. 

1.  Insufficient  execution,  not  quashe 
missed.    Morion,  Btitt  A  Co.  v*.  G 


1.  Error  in  codifying  act  of  1870  with  < 

2.  Law  embodied  in  Irwin's  Code  aud  i 

of  1868  and  1877,  not  held  bad  b 
did  not  cover  matter  in  its  body. 

3.  "Judgment"   or  "verdict"  on  oj 

service,  under  ^3457.     Fryer  o».  t( 

COLORED  PERSON.    See  Title,  9-10. 

COMITY  OF  STATES.    See  SlatuU  of  U 

COMMON  CARRIERS.     See  Bailroadt. 

COMPTROLLER  GENERAL.    See  Q^ 

CONSIDERATION.      See  ContraeU,  6; 
Amendment,  3;   Warrant]/,  1. 

CONSTABLE. 

1.  Rule  nui  against  sufficient.     LaagUt 

2.  Cannot  fail  to  make  money  because 

wrong.    Ibid. 

3.  Rule  absolute,  what  transpires  subsi 

from  contempL    Jbid. 
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4.  Levy  out  of  district  of  judgment  or  of  defendant    Lewis  u«, 
WaU,  646. 

"6  Town  marshal  may  be  constable.    Ibid, 

CONSTITUTIONAL  LAW. 

1.  Railroad  allowed  to  take  right  of  way  and  complete  road  at 

large  expense,   not  enjoined  until  payment  of   damages. 
Griffin  vs,  Augu9*a  and  K,  R.  /?.,  164. 

2.  Dispossession  of  tenant  holding  over,  law  constitutional.    Huff 

vs.  Markham,  284. 

3.  Law  embodied  in  Irwin's  Code  and  recognized  by  constitutions 

of  1868  and  1877,  not  held  bad  because  title  of  original  act 
did  not  cover  matter  in  body.    Ibid, 

4.  Venue :   bill  to  enjoin  trespass  on  realty  not  suit  respecting 

title.     Powell  vs.  Cheshire,  357. 

5.  Act  not  declared  unconstitutional  unless  clearly  so.    WeUborn  m* 

Estes,  390. 

6.  Intention  of  constitution  sought  from  whole  instrument.    Ibid. 

7.  Practice  of  departments  of  government  considered  in  interpret- 

ing.    Ibid, 

8.  Election  of  judges  of  superior  court,  system  of  constitution  of 

1877.    IMd, 

9.  New  circuit  created,  election  of  judge  how  assigned.    Ibid, 

10.  Legislative  and  judicial  questions  compared  {pasnim).    Ibid. 

11.  Constitution  of  1868  took  effect  when.     Strickland  et  al.  vs,  Orif- 

finetal.,b41. 

12.  County  court  judgment  rendered  July  21,  1868,  good.    Ibid, 

13.  County  court  >I  /a.  issued  July  25,  1868,  invalid.     Ibid, 

14.  Serving  Nashville  and  Chattanooga  R.  R.  by  posting  notice  be- 

side track.     N.  db  C,  R.  R.  vs,  MeMdhoa,  585. 

15.  Grading  streets  not  enjoined  because  of  damage  to  adjoining 

lot.     Moore  vs.  City  of  Atlanta,  611. 

16.  Homestead   under  constitution  of  1868,  no   supplementing. 

Mitchell  vs.  Wolfe,  625. 

17.  Homestead  under  constitution  of  1868  not  supplemented  under 

that  of  1877.     Ibid. 

18.  Doubtful  act  not  so  construed  as  to  impair  rights  growing  out 

of  contracts  before  its  passage.    Ihid. 

19.  Subjecting  trust  at  law  is  not  suit  respecting  title.    Beckwitk, 

trustee,  vs.  Mc  Bride  d:  Ch.,  642. 

20.  Verdict  on  open  account  with  personal  service,  without  proof. 

Fryer  v$.  Oole  A  Ch.,  687. 


1^1.  Unuonditiotial  contract  in  writing,  receipt  for  notes  to  be  col- 
lected is  not.     Jbid. 

2*2.  Railroad  comtriisHiun  constitutional.  Geo.  RaUrvad  tt  al.  a. 
Smith  etai,  comm'rt  et  al.,  694. 

23    Railroad  commiBaion  not  lepelativo  body;  rules  of  legal.    Ibid. 

2i  County,  tlamages  against  for  bad  bridges,  cxinstitution  oC  1S77 
not  affect  right  to.     Monland  vi.  Troup  County,  714. 

25.  Taxingpowerot  county  limited.     Ibid. 

26.  City  courts,  uniformity  of  practice  with  county  coarts  not  re- 

<]uired.      Whitlendale  ra.  DiiOn  dc  Bro. ,  721. 

27.  Title  not  covering  body  of  act,  what  part  bad.     Ibid. 
'28.  City  court  at  Riclimond  county  constitutional.     Tbid. 

20.  Streets,  assessment  on  owner  of  adjoinit^  property  for  pare- 
ment  etc.,  constitutional.  Hayden  tl  al.  v.  Oily  of  AtlaMa 
el  ai.,  817. 

See  Oim»ttMe5;  Jmtied  CMirtt,  6. 
UONSTRUCTION.     See   WoW»  and  Phrasa  ;  ContUvlioaat  lam,  IS. 
See  also  for  construction  of  various  wills  and  deeds  under 
those  heads. 

CONTEMPT. 

1.  Constable  not  relieved  from  by  error  in  initials  of  defendant 

Langley,  eomlable,  v».  Wynn,  430. 

2.  Rule  absolute,  what  transpires  after,  not  relieve.     Ibid. 

3.  Jury,  on  proceeding  for  contempt,  can  officer  demand  7    Qvar*. 

Ibid. 

4.  Discretion  in  discharging  rule  not  interfered  with.  IKJUi,  nc*', 

OT.  SilM  tt  al.,  717. 

See  Ii^unetion  and  Reeeiver,  21. 

OONTINTIANCE. 

1.  None  to  cslablish  lost  pai>er  for  evidence,  if  no  reason  lor dek; 

shown.     Uteedet.  CmiMeial,  168. 

2.  WitncHS  absent  and  Inche*  in  not  obtaining  evidence,  no  ne> 

trial.     Peters  et  al.  w. 
M.  Amendment  not  work  c 

preparation.    Ibid, 
4.  Discretion  as  to.     Turn 

6.  Witness  out  of  state  as 
<(.  Sickness  of  one  of  four  i 

7.  Produce  papers,  contin 

no  laiAa.     IVusUes  of 
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8.  Laoh£$  in  issue,  evidence  necessary  to  determine  in  Supreme 
Court     Mosland,  Jr.,et  ux,  f».  Kemp  ti  al,,  786. 

CONTRACTS. 

1.  Statute  of  frauds,  money  furnished  T.  on  credit  of  W.,  is  not 

within.     Davis f  ree*r,  vs.  Tift,  62. 

2.  Consideration  necessary  for  promise  to  pay  pre-existing  debt  of 

another.    Ibid. 

3.  Consideration,  promise  acted  on  is.    Ibid. 

4.  Specific  x>erformance  of  written  contract  for  land  enforced. 

Jaekens  t$,  Jiicolson,  198. 

5.  Auctioneer's  memorandum  of  sale  of  land  sufficient  written 

contract  to  bind  parties.    Ibid. 

6.  Note  given  for  open  account  bought  at  risk  of  purchaser,  assign- 

ment not  made  in  writing,  no  defence  when.     Daniel  d:  Co. 
ve.  Tarveretal,,  203. 

7.  Fine  for  misdemeanor,   note  given  to  solicitor  general,  not 

illegal.     Blain  ei  al,  vs,  Iliteh,  275. 

8.  Infant's  note  for  buggy  void.     Howard  t».  Simpkins  ei  al. ,  322. 

9.  Married  woman  may  contract,  except  when ;  ahterj  at  common 

law.    Ibid, 

10.  Torts  and  contracts,  actions  on  compared  and  discussed.     City 

and  Suburban  JRwy,  vs.  Braues,  368. 

11.  Tort  arising  from  breach  of  duty  imposed  by  contract.    Ibid, 

12.  Through  ticket  over  line  of  transportation,  liability  of  seller 

discussed.     Central  R,  R.  vs.  Combe et  al.,  533. 

13.  Unconditional  in  writing,  judgment  by  default.     Fryer  vs.  Cote 

eft  Co.,  687. 

14.  Substituted  debtor  to  pay  part  of  note,  when  may  be  sued. 
•  Happ  vs.  Faireloth,  690. 

Seel^awl,  6. 

C0RP0BATI0N8. 

1.  Estoppel  from  denying  incorporation  by  dealing  with  company 

as  such.    Imboden  et  cU,  w.  Etowah,  etc.,  Mining  Co.,  86.  (See 
No.  16below^.) 

2.  Estoppel  from  denying  president,  etc.,  dealt  with  as  such.  Ibid. 

3.  Admissions  and  conversations  of  agent  in   scope  of  agency, 

admissible.    Ibid. 

4.  Admissions  of  president  in  connection  with  business  of  office, 

admissible.    Ibid, 

6.  Mining  company  may  protect  ditch  by  injonction.    Ibid. 


6.  AsBBBBment  ot  damageB  for  cutting  ditch,  that  person  partici- 

paled  ID,  shown  gainst  title  claimed  ander  him.    Ibid. 

7.  Estoppel  of  company  renting  water  from  another  from  denring 

incorporation  or  title  of  latter.     Ibid, 
a.  Misnomer  of  corporator  immaterial,  it   proper  person   rect^ 

nized  by  others.    Ibid, 
0.  By-laws  of  benevolent  aBsociation   as  to  manner  of  claiming 

benefltB,  valid,     llarringlon  w.    Workingmea't  Ben.   Attc'n, 

340. 

10.  Waive  light  to  appeal  to  courts,  do  members,  by  joining  asso- 

ciation where  by-lawB  provide  for  reference  of  claims  to  com- 
mittee ?     Quxre.     Ibid. 

11.  Charter  powers  strictly  construed.  SiagUton  w.  8.  W.  Baiiread, 

484. 

12.  Alienate,  mortgage  or  lease  franchise,  without  special  gnat 

ot  power,  railroad  cannot.    Ibid. 
18.  Power  to  lease  not  alone  tree  lessor  from  liability.    Ibid. 

14.  Service  on  non-resident  railroad  by  posting  notice  benitle  track 

and  mailing  to  president.     NaAviOe  ■£  C  Sailroad  ci  McMa- 
hon,  585. 

15.  Volunteer  fire  company,  deceased  member's  heirs  have  no  in- 

terest in  fund.     Matonetal.  t*.  Atianta  Fire  Co.  So.  ],  604. 

16.  Defaeio  company  acting  as  corporation,  estopped  from  denying 

character.     Qtorgia  lea   Ot.  m.   Porter  £  Meakia,  637.     (See 
Nos.  1,  2,  above.) 

17.  2fe/iw(oconverledinHnto>«re  corporation,  debt  of  former,  lit- 

ter liable  for.    Ibid. 


s  to  right  to  chai^  certain  raM 


1.  Awarded  by  Supreme  Court  wt 

Imboden  et  at.  m.  Btowak,  ete., 

2.  Affirmance  by  Supreme  Court 

Svmrnemille,  etc.,  Co.,  rm.  Bak 

3.  Payment  before  dismissing  ani 

Oily  of  AOanla  u    WQton,  71' 

4.  Certiorari,  certificate  of  paymei 

w.  (Mxfm,  716. 
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5.  '*  Court  costs/'  certificate  of  payment  of,  insufficient,    llnd. 

6.  Sheriff  can  only  charge  once  for  bringing  prisoner  to  court  and 

returning  to  jail.    iMpp,  sh^ff,  v$,  Rogar^  ord^y,  722. 

COUNTY  COURT.    See  Cdnstiiutional  Law,  12,  13. 

COUNTY  MATTERS.      See  Roads  and   Bridges;  Bonds,  1-6 ;  Con- 
sHtutiunal  Lato,  24,  25. 

COURTS.    See  under  special  name  of  court.    See  also  OonsiUutional 
Law,  8,  9,  26-28. 

CRAWFORD,  M.  J.  (Memorial),  855. 

CRIMINAL  LAW. 

1.  City  paying  prosecuting  attorneys,  not  disqualify  all  jurors  re- 
siding therein.     Doyal  vs.  State,  134. 

^  2.  Nolle  proiiequi,  provisions  as  to,  before  submission  of  case  to  jury, 
are  directory.    Ibid. 

3.  Former  jeopardy,  after  case  submitted  to  jury.    IHd. 

4.  Former  indictment,  no  such  plea  as  pendency  of.    Ibid. 

5.  Motions  of  third  person  as  if  warning  to  flee  and  slayer  running, 

admissible.  .  Ibid. 

T  6.  Character  of  deceased  for  violence  not  proved  by  specific  acts. 
Ibid. 

^  7.  Violent  character  of  deceased  not  proved  unless  slayer  shows 
prima  facie  that  slayer  had  been  assailed  and  was  seeking  to 
defend  h  imself .     Ibid. 

8.  Murder  and  manslaughter,  malice  is  distinction  between.  Ibid. 

9.  Self-defence,  what  must  appear  to  justify  killing.     Ibid. 

-4.10.  Shooting  at  one  running,  and  killing  a  by-stander,  is  murder, 
I  not  involuntary  manslaughter.     Durham  vs.  State,  264. 

11.  Fine  for  misdemeanor,  note  given  to  solicitor  general  not  illegal. 

Blain  et  al,  vs.  Hitch,  2,1b. 

12.  Murder,  to  reduce  from,  to  manslaughter,  actual  assault  or  at- 

tempt to  commit  serious  injury  necessary.    Wortham  vs.  State, 
336. 

13.  Provocation  by  words,  threats,  menaces  or  gestures  not  reduce 

murder.    Ibid. 

14.  Murder  presumed  when  killing  shown.    Ibid. 

15.  Justifiable  homicide,  what  must  be  shown.    Ibid. 

16.  Reasonable  fears,  doctrine  of.    Ibid. 

17.  Escape  pending  exception  to  Supreme  Court,  dismissaL    Mad' 

denvs.  State,  383. 


18.  Gaming  tools  seized  as  evidence,  under  warrant  to  arrest  keeper. 
KntdiMdv*.  Oannaas,  424. 

knowledge,  broken  open. 

20.  Moral  certainty  sufficient.    Heard  v*.  SiaU,  597. 

21.  Self-defence,  what  neceeeary  to  justify  killing.    Ibid. 

22.  Court  gives  law,  jury  applies.     Bailey  vi.  SlaU,  617. 

23.  Murder,  what  intention  eufflciently  deliberate  to  make.    Itid. 

24.  Malice,  what  constitutes.    Ibid, 

25.  Provocation  by  words,  threats  or  gestures,  not  reduce  murder. 

Ibid. 
2B.  Warning  to  cro'vd  in  court  house,  in  charge.    Ibid. 
27.  Threats  not  constitute  party  ansailnnt.    Ibid. 
2H.  Alibi,  not  establiflied  an  such,  consiilered  torainc  a  rpasooable 

doubt.     Landi*  v$.  StaU,  051. 

riting  before  arraignmenL 

.'iO.  Venue,  hearsay  as  to  county  line     Ibid. 
'S\,  Venue  must  be  proved  like  otherfacts.    Ibid. 
32.  Arrest  of  judgment,  motion  must  specify  fatal  defects  in  in- 
dictment,    ftritnw,  aiali,  719. 


.  Asaanlt  with  intent  to  murder,  indictment  for,  verdict  of  shoot- 
ing at  another.     Wottenhi^mi  tu,  Htale,  720. 
.  Verdict,  form  of,  nut  attacked  below,  not  attacked  here.    iM. 


36.  Larceny  chained,  possession  c 

shown.     Warmly  m.  State,  7 

37.  Accomplice,  evidence  as  to  bu 


39.  Fence  oronnd  fleld  where  cow 

40.  Killing  cow  alleged,  shooting! 

41.  Joint  indictment  and  trial,  all 

defendant  admiHsible;  confl 
ton  et  al.  m.  StaU,  72S. 
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42.  Morder/on  trial  for,  grades  of  manslaughter  given  in  charge, 

if  any  evidence  on  which  to  base.     Frteman  vs  StaU,  73& 

43.  Intend  natural  and  necessary  consequences  of  act,  every  person 

presumed  to.    Ibid, 

44.  Malice  makes  murder,  though  mutual  intention  to  fight.    Tbid. 

45.  Presumption  of  innocence.    Ibid. 

46.  Former  acquittal,  plea  good,  though  indictment  alleges  differ- 

ent date  of  larceny  and  ownership  of  goods.     Ooode  ts.  State, 
762. 

47.  Motive  or  malice,  another  indictment  in  which  deceased  was 

prosecutor  of  defendant,  as  illustrating.  Turner  tw.  State,  766. 

48.  Character  of  deceased,  dangerous  or  not,  proved  bv  witness 

who  had  long  known  him.    Ibid. 

49.  '  'Other  cases' '  standing  on  same  plane  of  justification,  when  law 

inapplicable.    Ibid. 

50.  Murder  embraces  lower  grades  of  homicides.    Ibid. 

51.  Custody,  defendant  taken  in  by  sheriff,  on  request  of  surety 

on  bond,  no  ground  for  new  trial.    Ibid. 

52.  Vituperation  of  prisoner,  attention  of  court  must  be  called  to. 

Ibid. 

53.  Omission  to  charge  on  reasonable  doubts,  new  trial.    liiehard' 

son  M.  State,  825. 

54.  Adulterer  taken  in  act  killed,  justifiable.    Ibid, 
65.  Husband's  right  to  protect  wife's  virtue.    Ibid. 

See  Praetiee  in  Superior  Oourt,  11. 
CUSTOM,  See  Tax,  16. 

DAMAGES. 

1.  Adjoining  land-owner  negligently  removing  lateral  support. 

Montgomery  et  al.  vs.  Trustees  Masonic  HaU,  38. 

2.  Mining  ditch,  lessee  of  water  refusing  to  give  up,  measure  of 

damages  discussed.    Imboden  et  al.  vs.  Etowah  Mining  Co. ,  86. 

3.  Betterments  of  lessee,  allowance  made  for.    Ibid, 

4.  Written  off  to  named  amount,  court  cannot  require  to  be,  in 

general  damages  for  personal  tort.    Sav.,  Fla.  dk  W.  Rwy.  vs. 
Barper  et  ux. ,  119. 
6.  Aliter,  in  actions  on  contracts  or  for  torts  to  property.    Ibid. 

6.  Contributory  negligence  diminishing  damages;  negligence 
causing  injury,  or  want  of  ordinary  care  in  avoiding  same, 
doctrine  discussed.     Central  B.  B.  vs.  Brinson,  207. 


7.  TrespasBer  or  person  walking  on  railroad  track  injured,  right 

to  damages  dlscueaed.    Ibid. 

8.  "Make  good  the  damage,"  error  to  charge  that  railroad  miut, 

although  there  was  contributor)'  negligence.    Ibid. 

9.  Exemplary  dam^es,  putting  man  and  wife  from  street  car. 

Oily,  etc.,  Swy,  m.  .Sntuw,  288. 

10.  Feelings  hurtaselement  of  damage.     lUd. 

11.  "Attorneys'  fees,"  with  no  amount  found,  illegal  and  written 

off.    Jbid. 

12.  (50.00  for  putting  off  street  car,  not, excessive.    Ibid. 

13.  Exceasivenesa,  verdict  not  set  aside  for,  unless  authorixing  sua- 

picion  of  bias,  prejudice  or  gross  mistake.     (^rUnU  B,  R.M. 
IbKuA,  434 ;  Sineletonvt.  S.  W.  S.  B.,  464. 

14.  Grading  streets,  measure  of  damages  to  adjoining  lot.    Uoert 

w.  (%»  oj  Atianta,  611. 
16.  Damage  feasant,  cattle  impounded  at  common  law.    Sas  *»■ 
Ford,  628. 

Bee  Boadi  and  Bridget,  7 ;  Tre»pa»>,  3 ;  0»uatuiio7uU  £•<*,  1. 

DEBTOR  AND  CREDITOR. 

1.  Wife's  secret  equity  inferior  to  claim  of  husband's  creditor 

without  notice  and  on  faith  ot  that  property ;  aliter,  if  with 
notice  or  not  on  faith  of  property.     Broion  vs.  Wttl  et  al.,  201. 

2.  Composition  with  creditors  at  8pecifle<l  rate,  with  private  agree- 

ment to  give  Bome  higher  rate  or  better  security,  void  as  to 
aU.     Woodruff  &  Oo.  w.  Saul,  271. 

3.  Misrepresentation  or  suppression  of  material  fact  avoids  com- 

position.   Ibid. 

4.  Misrepresentation  innocently  made,  if  acted  on,  constitatM 

fraud  at  common  law.    iMJ. 
6.  Insolvent  traders'  act  of  18B1  gave  new  remedy  against  traders. 
Blanehard  A  Bum*  et  at.  tt.  VaruyekU  <£  Co,  «t  at.,  2TS. 

6.  Traders  having  sold  out,  not  subject  to  act  of  1881.    Ibid. 

7.  Preexisting  liens  not  interfere'' 

8.  Pre-existing  liens,  holders  of  ^ 

may  be  attacked.    Ibid. 

9.  Prior  alienations  and  liens  of  i 

10.  Voluntary  assignment  act  of  1) 

itors  and  strictly  against  d« 
Bto».  et  al.  va.  Cvlemart  &  Ob 

11.  Schedule  must  be  specific  and 

cution.    ibid. 
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12.  Assignment  by  debtor,  creditors  named  in  deed  are  eeatuU  que 

trtut ;  may  have  relief  in  equity  for  mismanagement  or  waste 
by  assignee.     Oohen  d  Co»  et  al.  m.  MorrU  d  (h.  et  al,,  313. 

13.  Debt  undisputed  and  named  in  deed,  though  not  in  judgment, 

creditor  may  attack  assignment  as  fraudulent  as  to  property 
obtained  from  him  by  fraud  with  which  assignees  are  con- 
nected.   Ibid, 

14.  Assignment,  can  creditor  both  attack  and  claim  under:  Quxre, 

(See  No.  19  below.) 

16.  Payment :  placing  claims  in  hands  of  attorney  of  plaintiff,  with 
instructions  to  collect  and  pay  fi.  fa.,  collection  not  bind 
plaintiff.     Price  vs.  White  et  al.,  381. 

16.  Principal  known  and  credit  given  exclusively  to  agent,  no  re- 

covery against  principal.    MiUer  ve.  Watt  d(  Walker,  385. 

17.  Principal,  purchase  in  fact  for,  but  unknown  to  seller,  latter 

may  recover  on  discovering  fact.    Ibid, 

18.  Creditor's  bill  by  some  creditors,  and  receiver  appointed,  not 

prevent  other  creditor  from  obtaining  judgment,  dtieen'e 
Bank  v».  Hubbard,  441. 

19.  Assignment,  creditor  cannot  both  attack  and  claim  under. 

Wright  m.  ZeiglerBras.,  501.     (See  No.  14  above.) 

20.  Substitution  of  one  debtor  for  another  not  within  statute  of 

frauds.    Howell  vs.  Field,  592;  8app  vs.  Faireloih,  690. 

21.  Homestead  under  §2040,  title  remains  in  debtor  and  subject  to 

debts  after  family  broken  up.  Oresham  m.  Johnson  et  ai., 
631. 

22.  Preference  of  creditor  legal.   MeFerran,  ShaUeroae  d  Co.  et  al.  «f  • 

Dam$,  re^r,  661. 

23.  Assignment,  good  unless  creditors  benefited  repudiate.    Ihid. 

24.  Assignment  is  trust  and  equity  has  jurisdiction.    Ibid, 

25.  Substituted  debtor  to  pay  part  of  his  creditor's  note,  creditor 

need  not  pay  same  before  suing.    Saipp  v$.  Fairdoth,  691. 

• 
See  Bankruptcy;  Assignment;  StattUe  of  Frwuds,  1-3 ;  LimUor' 

turns,  1,'2. 

DEEDS. 

1.  Color  of  title,  unauthorized  deed  by  trustee  is.  Montgomery  et 

oL  vs.  Trustees  of  Masonic  Hall,  38. 

2.  Ambiguity  explained  by  parol.  Imboden  vs,  Etowah,  etc.,  Mining 

Cb.,  86. 

3.  Inconsistent  clauses,  first  prevails.  MaxweU  vs,  Hoppie  et  (U.,  152. 

4.  Inconsistent  clauses,  doctrine  not  favored.    Ibid, 
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5.  Entire  instrumeat,  given  effect  if  possible.    IMd, 

6.  Ambiguity  not  raised  and  then  explained  by  parol.    Und. 

7.  Administrator's  deed,  with  order  for  sale,  is  more  than  color  of 

title.    Robertif  pre9t.,  v$,  Martin  ei  al.,  196. 

8.  Description  by  numbers  of  lots,  boundaries  shown  by  parol. 

Ingram  V8.  Fisher ^  746. 

9.  Sheriff's  deed   not  perfect  insufficient  description  in  levy. 

Brown  vs.  Moughon,  756. 

10.  Description,  every  part  of,  g^ven  effect,  if  possible.    Harris  vs. 

Hull,  ex'r,  831. 

11.  Boundaries  and  monuments  stronger  than  courses  and  distan- 

ces.   Pnd. 

12.  Deeds  referred  to  in  description,  effect  of.  iWd. 

13.  Usury  pai(f  by  deed,  not  void ;  aliter,  if  to  secure  debt.    Ibid. 

14.  As  color  of  title.    See  Title,  19. 

DEMURRER.  See  Equity  18-21,  29 ;  Practice  in  Superior  Court,  29, 
30;  Res  adjudicata,  3,  4;  Criminal  Law,  29;  Practice  in  Su- 
preme Court,  58. 

DILIGENCE.    See  Negligence  and  Diligence. 

DOWER. 

1.  Irregularities  in  proceedings  cured  by  widow's  occupying  land. 
Peters  et  al,  V8.  West,  gdn.,  et  al.,  343. 

DRAFTS.    See  Promissory  NoUs,  21,  22, 

EASEMENTS. 

1.  Lateral  support  of  soil,  adjoining  land-owners  have  right  to. 

Montgomery  et  al,  vs,  TVttstees  of  Masonie  HaU,  38. 

2.  Lateral  support  of  buildings,  where  title  is  from  common  grant- 

or.   Ibid. 

3.  Party  wall,  no  right  to  change  to  damage  of  other  party.    Ibid. 

4.  Appurtenant  to  lot  shown  by  parol.    Imbodenvs.  Etowah,  etc.. 

Mining  Co,,  86. 

EJECTMENT. 

1.  Demise  in  name  of  8.,  as  executor,  not  good,  title  being  in  S. 

as  trustee.    Sohley,  os'r,  et  al,  m.  Brown,  64. 

2.  Contingent  remaindermen,  no  recovery  by,    daring  life  of 

eestuis  que  tie.    Ibid, 

3.  Legatees  suing,  what  makes  prima  faeCe  case.    Prters  etoL  vs,, 

West,  gdn.,  etal,,S^, 

4.  Lot  in  declaration  and  proof,  whether  the  samei  is  lor  jnry. 

Brid. 
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5.  "  9th  district"  in  declaration,  land  shown  in  "  old 9th"  mUitia 

district,  identity  for  jury.    Ibid. 

6.  Clearing  land  daring  life  estate  not  set  off  against  meme  profits, 

in  suit  by  remaindermen.    Ibid. 

7.  Establishing  lost  muniment  of  title  in  another  court  pending 

ejectment,  notice  necessary.     Wimberly  etal.  vi,  MansftM  et 
al.,  783. 

8.  Complaint  for  land,  defendant  admits   possession.    SeUars  vs. 

Cheney,  adm'r,  790. 

9.  Conmion  grantor,  title  not  proved.    Ibid, 

See  EguUy,  27. 

EQUITABLE  PLEADINGS.    See  Pleadinffs,  1 ;  Homesiead,  8. 

EQUITY. 

1.  Facts  charged  in  knowledge  of  defendant  taken  as  true,  if  not 

answered,  or  evasively.   Capital  B*k  of  Maeon  et  al,  m.  Ruth- 
erford,  57. 

2.  Judgments  when  set  aside  in  equity.    Ibid. 

3.  Admitted  facts  in  answer  need  not  be  proved ;  what  it  denies 

must  be ;  what  it  asserts,  not  evidence  if  discovery  waived. 
Imboden  et  aL  w.  Etowah^  etc.,  Mining  Co,,S6. 

4.  Wife's  separate  fund  paid  for  husband's  debt  to  creditor  with  no- 

tice, and  invested  in  land,  wife  may  subject  in  equity.    Mttd- 
doxet  al.  vs.  Otford,  179. 

5.  Same :  wife  may  claim  special  lien  on  land  and  general  de- 

cree against  creditor.    Ibid. 

6.  Prohibition  not  remedy  for  errors  in  mimicipal  authorities  abat- 

ing nuisance.     Mayor,  etc.,  vs.  Minor,  smig.  ptnr.,  191. 

7.  Specific  performance  of  written  contract  for  land  decreed.  Jack- 

ens  vs,  Nicolson,  198. 

8.  Specific  performance,  right  is  mutual,  though  only  damages 

sought.    Ibid. 

9.  Mistake  in  sale  on  one  side  and  fraudulent  advantage  taken  by 

other,  equity  grants  relief.    SheUon  d  Co.  m.  ElHs  et  al.,  297. 

10.  Sale  under  decree,  chancellor  may  require  to  be  reported  for 

confirmation  and  refuse  same.    Holmes,  trustee,  et  al.  m.  Har- 
ris et  al.,  309. 

11.  Purchaser  with  notice  takes  subject  to  confirmation.    Ibid. 

12.  Beneficiaries  for  whose  benefit  order  passed  cannot  complain. 

Ibid. 

18.  Assignment  for  creditors,  injunction  and  receiver  granted  foi 


miamanagamant  Of  Waat«  hj  asaigoee.      O^AcR  A  Co,  tt  al.  M, 

Morgan  dt  Oa.  el  al.,  313. 
14.  Venne  of  bill,  except  to  ataj  proceedings,  ia  countj  of  anbatu- 
tial  defendant.     Bd»ard*  et  al.  vi.  Kilpatriek,   adm'r,  et  tU., 


16.  Frandiilent  conveyance  to  defeat  creditors,  aquity  will  not  aid 

grantor  or  hia  heirs  to  recover.    Ibid, 

17.  Enjolalng  trespoas  to  re&lty,  venue  is  residence  of  defendant 

PewM  m.  Ohetkire,  367. 

18.  Damnrrer  becauae  common  law  remedy,  filed  at  first  term. 

Ibid. 


20.  General  demurrer  for  want  of  equity  considered  filed,  not  raise 

question  of  common  law  remedy.    iWdi  »•.  ChtMn,  367. 

21.  Amendment  after  demurrer,  latter  not  reach  fonr&rd  and  cover 

bill  and  amendment.    IHd. 

22.  Waste  in  future  enjoined  and  damages  given  for  paat.    IbU. 

23.  Trespass,  equity  will  enjoin  when.    Hid. 

24.  Shade  trees,  catting  of,  enjoined.    Ibid. 

25.  Fund  of  ward  invested  in  firm ;  anrviving  partner  with  notice 

assigning,  fund  followed  by  bill.     Garter,  mmff.  pt^r.,  etaL 
M.  Uftey,  417. 

26.  Bpeciat  verdict,  practice  as  to.    TMd. 

27.  Bedemption  of  land  recovered  for  non-payment  of  pnrchaae 

money,  allowed  when.      Bightower  et  at.  m.  CriMent  «(  si., 
475. 

28.  Exchange  of  land  and  poasession  given,  discovery  of  priorpaml 

sale  of  part  before  deeda  made,  not  prevent  conaummatioa. 
TemplM  VH.  Templet  et  al.,  4S0. 

29.  Withdraw  demurrer  befor«  i 

etal.,652. 

30.  Plea  and  answer  disposed  d 

31.  Demurrer  containing  general 

bUI.    IMd. 


INDEX.  881 


34.  Neglect,  equity  will  not  relieve  against  one's  own.    Money  w. 

Cbtton  States  L.  Ins,  Co,,  794. 

35.  Insurance  policy  plainly  ordinary  life  policy,  and  premiums 

paid  for  ten  years,  no  relief  on  ground  that  insurer  applied  for 
paid-up  policy.    IM. 

36.  Sale  of  estate  to  support  life  tenant  and  minor  remaindermen, 

equity  may  allow.    Rakesiratv,  €x*x,  vs,  Raksstraw  et  al.,  806. 

See  Ir^uneOan  and  Reeeiner;  PteatUngs,  1. 

ESTATES. 

1.  Party  wall,  tenancy  in  common  in.    Montgomery  et  al.  vs.  Trus- 

tees of  Masonic  Hall,  38. 

2.  Ante- nuptial  and  post-nuptial  deeds  construed.    Ibid, 

3.  Life  use  in  daughter,  with  remainder  use  to  her  surviving  chil- 

dren, and  contingent  remainder  over,  will  construed  to  create. 
Sehley,  ez^r,  et  <tl.  vs.  Brotcn,  64. 

4.  Contingent  remainder  after  trust  estate,  what  parties  necessary 

before  court,  to  grant  order  of  sale.    Ibid. 

5.  Clearing  land  during  life  estate  not  set  off  against  f»M9M  profits, 

in  suit  by  remaindermen.    Peters  et  aL  vs.  West,  gdn.^  et  al,, 
343. 

6.  Life  use  with  remainder  in  fee,  with  executory  devise  over,  will 

which  created.    Haddock  etal.  vs.  Perham,  ord^y,  et  al,,  572. 

7.  Tenants  in  common,  wife  and  children,  with  trust  during  mi- 

nority, will  which  created.    Edwards  et  al.  vs.  Worley,  667. 

8.  Life  estate  with  remainder  over,  will  which  created.    Bake- 

straw,  ex'x,  vs.  Rakestraw  et  al.,  806. 

9«  "  Control"  estate  for  life,  not  give  power  of  sale.    Ibid. 

ff 

See  Trusts,  4. 

ESTOPPEL. 

1.  Incorporation  not  denied,  after  dealing  with  as  such.    Imboden 

vs,  Motoah,  etc.,  Mining  Oo.,  86. 

2.  President  and  corporators  dealt  with  as  such,  not  denied.  Ibid. 

3.  Incorporation  of  lessor  not  denied  by  lessee.    Ibid. 

4.  Title  of  lessor  not  denied  by  lessee.    Ibid. 

6.  Admissions  in  Judido  estop.     Anderson  vs.  Clark,  admW,  362. 

6.  Bankruptcy,  plea  put  in  and  withdrawn  and  judgment   con- 

fessed, estops  from  pleading  same  in  suit  on  judgment.  Ibid. 

7.  Sureties  on  bond  of  coimty  treasurer  receiving  commission  and 


collecting  revenue,  estopped  from  setting  ap  agreement  with 
ordinary    for   other   sureties    to   sign.     Leait  lu.   Board  tf 
Chmm'rt,  etc.,  486. 
8.  Administrator  de  bonit  non  not  estopped  by  presence  of  admin- 
istrator at  sale.    Setiart  <u.  Chtneji,  adm'r,  790. 


1.  Loaaof  deeds,  what  enfflcient  proof  to  admit  secondary  evi- 

dence.    Imboden  el  al.  v«.  EtoiBak,ete.,  Mining  Oa.,  86. 

2.  Admisaions  and  conversations  of  agents  of  corporations  in 

scope  of  business,  admissible.    Ibid. 

3.  Easement  appurtenant  to  land  shown  by  parol     Ibid. 

4.  Ambiguity  in  deed  explained  by  parol.    Ibid. 

5  Admissions  of  president  of  corporation  in  business  of  office, 

admissible.    Ibid. 

6  Hearsay  as  to  death,  admissible      Ibid. 

7.  Assessment  of  damages  against  company  for  cuttingditch,  Ihst 

person  participated  in,  shown  against  title  claimed  mider 
him.    Jbid. 

8.  "Thought"  certain  admissions  were  made,  admissible.    Ibid, 

9.  Transactions  among  corporators  throwing  light  on  work  of  cor- 

poration, admissible.    Ibid. 

10.  Newly  discovered,  cumulative,  no  new  trial.    Sav.,  Fla-  i  W- 

Rvty.v.  Harper  el  vx.,  119;  Hutchim  vi.  Slate,  737.    (See 
Nos.  26-28  below.) 

11.  Newly  discovered,  to  impeach  witness, no  new  trial.    Doyaln. 

Stale,  134;   WaUace  v>.  State,  722;  Philtoto  c«.  State,  728. 

12.  Ambiguity  in  deed  not  raised  and  then  explained  by  parol. 

Mameell  vs.  Hoppie  tlaJ.,  152. 

13.  Buled  in,  deed  being  wrongly,  and  then  withdrawn,  no  oe* 

trial.    SUedvi.  Cfniiteetal.,  168. 

14.  Will  proved  in  common  form,  admissible.    Peters  et  al.  m, 

Wett,  gdn.,  el  ah,  SK. 

15.  Dower  proceedings  irreguls 

land.    Ibid. 

16.  Feelings  hurt,  shown  in  soil 

etc.jRviy  VI.  Brauii,  368. 

17.  Guardian  being  clerk  of  co 

books,  properly  rejected. 
417. 

18.  Fraud  between  vendor  and 

misaible  to  annul  sale. 
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19.  Aflsignee,  suit  against  ainended  to  be  against  individual,  not 

render  evidence  taken  inadmisaible.    Tbid. 

20.  Jndgment  against  tmstee,  prima  facte  evidence  against  sureties 

on  bond.    Haddock  et  aL  v$.  Perham,  ard'y,  et  al,,  572. 

21.  Homestead  by  married  woman  not  showing  out  of  whose  prop- 

erty carved,  rejected.    Langfard  vs.  Driver,  688. 

22.  Ground  of  objection  to  evidence  must  be  stated.    Longford  ve. 

Driver,  588 ;  Wormly  v$.  State,  721.     (See  Practice  in  Supreme 
OouH,  6.) 

23.  Interrogatories,  motion  to  suppress  must  be  in  writing  and  ad- 

versary notified.    Ibid. 

24.  County  lines,  hearsay  as  to.     Wimbieh  vs.  State,  718. 

25.  Larceny  charged,  possession  of  other  goods  taken  at  same  time 

shown.     Wormly  vs.  State,  721. 

26.  Newly  discovered,  diligence  must  be  shown.  Hutchins  vs.  State, 

724 ;  PhiUzaw  vs.  StaU,  726. 

27.  Newly  discovered,  must  be  pertinent.    Ibid.    (See  Wallace  vs. 

StaU,  722.) 

28.  Newly  discovered,  character,  etc.,  of  witness  shown.    Ibid. 

(See  Nos.  10-11  above.) 

29.  Joint  indictment  and  trial,  all  evidence  to  show  guilt  of  either 

let  in ;  limiting  effect  is  for  charge.    Johnson  et  al.  vs.  State, 

726. 

« 

30.  zAUunde  evidence  of  service  of  bill  of  exceptions  not  shown. 

Akerman,  ex'x,  vs.  Neel,  rec'r,  728. 

31.  Parol  to  identify  and  show  bounds  of  lots  conveyed  by  num- 

bers.    Ingram  vs.  Fisher,  745. 

32.  Levy,  insufficient  description,  inadmissible.    Brown  vs.  Moug- 

han,  756. 

33.  Indictment  in  which  deceased  prosecuted  defendant  introduced 

to  show  motive  or  malice.     Turner  vs.  State,  765. 

34.  Record  altered  by  nunc  pro  tune  order,  as  muniment  of  title, 

pending  ejectment,  without  notice,  rejected.     Wimberly  et 
aX.  vs.  Mansfield  et  al.,  783. 

35.  Parol  admissible  to  show  that,  where  order  taken  nunc  pro  tune, 

no  original  order  was  granted.    Ibid, 

See  Practice  in  Supreme  Court,  57. 

EXECUTION. 

1.  County  court  fi.  fa.  issued  July  25, 1868,  void.    Strickland  et  al. 

vs.  Origin  et  al.,  541. 

2.  Mortgage  Ji.  fa.  on  personalty  must  show  on  whoee  property  to 
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be  levied.    Marian,  Bliudk  (h.v9.  Gahanaetal.,im. 
EXTBADITION.    See  Juriidietion,  8. 
EXTRAORDINABY  RBMEDIES.    See  Ne  Exeat;  Injwneiion. 

FERTILIZERS. 

I.  Implied  warranty  of.    Barry  dk  Cb.  V9.  UtryH  oL^  711. 

FIRE  COMPANY    See  Corporations,  15. 

FORMER  ACQUITTAL.    See  Orimimia  Law,  46. 
FORMER  RECOVERY.    See  Reo  adjudicaia. 

FRAUD. 

1.  Jadgmentor  oonveyanoe  set  aside  lor.  OapiUd  Bank  qf  Macon 

et  eU.  vs,  Rutherford,  57. 

2.  Sappreesion  of  material  fact  is.    Ibid. 

3.  In  composition  with  creditors  avoids.     WoodrufA  Co.  v.  Batd, 

271. 

4.  Misrepresentation  or  suppression  of  material  fact  is  fraud.  Ilrid. 

5.  Misrepresentation  innocently  made,  if  acted  on,  is  fraad  at 

common  law.    Jbid,  , 

6.  Mistake  in  sale  on  one  side  and  fraudulent  advantage  on  the 

other,  relief  in  equity.    SheUon  ds  Co.  vs.  EUia  et  at.,  297. 

7.  Conveyance  to  defeat  creditors,  equity  will  not  aid  recovery  by 

g;rantor  or  heirs.    Edwards  et  aL  vs.  KUpatfiek,  adrn'r,  et  al., 
328. 

8.  MisrepreeentationB  to  avoid  sale,  must  have  been  made  before 

and  relied  on.     Wright  vs.  Zeigler  Bros.,  501. 

9.  Fraud  against  others  not  known  to  vendor,  immaterial.    Ibid, 

10.  Assignee  for  creditors  not  affected  with  notice  of  assignor's 
fraud.    Ibid. 

II.  Election  to  affirm  and  enforce  sale  procured  by  fraud  or  re- 

scind it    Ibid. 

12.  Note  obtained  by  fraud,  good  in  hands  of  innocent  purchaser 
before  due.    Merritt  vs.  BtigweU,  578. 

18.  Same :  note  traded  for  personalty,  maker  cannot  compel  in- 
dorsee to  rescind  or  to  hold  property  and  litigate  with  pur- 
chaser.   Ibid. 

14.  Judgment  attacked  collaterally  for,  when.  Wimher^f  etal.vs. 
MetnsfiMtt  id.^  788. 
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15.  Not  presumed,  from  failm«  to  name  all  children  in  proceedings 

for  year's  support.    NarrU  et  al.  v9.  Dunn  et  cU,,  796. 

16.  Fraud,  effect  on  prescription.     Veal  et  al,  v9,  RMnion,  809. 

See  AuignmenU,  4. 
GAJiONG.    See  Police,  2,  3. 

GARNISHMENT. 

1.  Travevse  of  answer  made  when.    Bank$  V9.  Hunt  ei  al.  741. 

2.  Answering   and  admitting  indebtedness   not  alone  discharge 

garnished.    IM. 

3.  Discharge  gamisheei  what  necessary  to.    Ibid, 

4.  Wages,  exemption  how  and  by  whom  set  up.    IM, 

See  HcmetUad,  8. 
GEORGIA  RAILROAD.    See  Corporations,  19. 
GIFT.    See  Judgment,  3. 

GOVERNOR.    See  Officers,  3 ;  Bonds,  4. 

GUARDIAN  AND  WARD. 

1.  Fund  of  ward  used  in  business  of  guardian's  firm ;  guardian 

dying ;  surviving  partner  with  notice  assigning,  bill  to  fol- 
low fund.     Carter,  nng.  pinr,,  et  al,  vs.  Lipsey,  417. 

2.  Lien  on  estate  of  guardian  fixed  on  his  death,    llnd, 

3.  Invest  funds  of  ward  in  bonds  and  place  in  hands  of  security 

on  bond,  to  secure  him  from  loss,  agreement  to,  not  illegal. 
Rogers  ei  al,  ts,  Hopkins  db  Olenn  et  al,,  454. 

4.  Same:   attorney  aiding  guardian  to  make  investment,  bank 

failing  before  consunmiated,  attorney  not  liable.    Rogers  ei 
al.  vs.  Hopkins  db  Olenn  et  al,,  454. 

HABEAS  CORPUS.    See  Roads  and  Bridges,  1. 
mLL,  B.  H.,  (Memorial),  849. 

HOMESTEAD  AND  EXEMPTION. 

1.  Married  woman  applying  must  show  out  of  whose  property 

asked.    Langfordvs.  Driver,  588. 

2.  Supplemental,  none  under  constitution  of  1868.    Mitchell  v«. 

Wolfe,  626. 

3.  Supplement  homestead  granted  under  constitution  of  1868,  after 

adoption  of  that.of  1877,  cannot.    Ibid. 


A.  Exemption  under  42040  of  Code  does  not  change  title.     Gfw- 

ham  M.  Johnton  et  <d.,  631. 
5.  Under  ^2040,  dependent  membera  dying  or  aontt  becotoiiig  of 

age,  property  liable  for  debts  of  owner.    Ibid. 
Pi.  Dependent  females,  homestead  under  ^2040  continues  for.  Ibid. 
7.  Money  notfinallyset  apart.     Richardtvt.  Jernigan  a  al.,  ex'n, 

650. 

5.  Money:   equitable  plea  under  garnishment  asking  decree  to 

secure  money  for  investment,  bad.    Ibid. 
9.  Purchase  money,  deed  to  wife,  husband  giving  note  for  p«rt, 
is  not.     Sembte.    HaynU  r*.   Watton,  707. 
10.  In  bankruptcy.     See  Bankruptcy.     4,  5. 

HOMICIDE.    See   CHminal  lam,  5-10,  12-16.   23-27,  42-*5,  47-50. 
64  i  Action*,  7. 

HOTEL.    Bee  has. 

HUSBAND  AND  WIFE. 

1.  Ante-nuptial  deed  conetmed.    3fr> 

Mat',nic  Sail,  38. 

2.  Testamentary  power  of  wife  undo 

3.  Post-nuptial  could  not  alter  ante-u 

4.  PoBt-nuptial  deed  construed.    Jbie 
■1.  Separate  estate  of  wife  cannot  be 

Burning  debt  of  husband.     Cbpi 
Rutheijord,  57. 

6.  Sc-parat«  estate  of  wife  aold  to  pay 

7.  Separate  funds  of  wife  knowingly  t 

for  his  debt,  recoverable;  if  \ti\ 

equity.  Maddox  el  al.  v«.  Orfor: 
H.  Same :  if  bond  (or  titles  to   land  i 

given  to  husband,  who  was  iasol 

port  from  it,  proper  set-off  to  he 
9.  Maintenance  of  wife,  duty  of,  is  o: 

separate  property  used ;  creditoi 

erty  and  from  whom  sup  ort  rec 

aet-off.     Ibid. 

10.  Same:  speciallien  of  wife  onlyon 

ance  against  creditor.     Jhid. 

11.  Wife's  money  used  to  pay  for  laui! 

name,  creditor  of  husband  nit 
that  property  can  subject.    Brc 
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12.  Note,  married  woman  could  not  give  at  common  law ;  nor  rat- 

ify after  coverture,  except  on  new  consideration.    Howard 
vs.  Simpkins,  322. 

13.  Contracts  of  married  woman  good,  except  to  be  surety,  or  assume 

or  pax  debt  of  husband.    Ibid, 

14.  Promissory  note  signed  by  married  woman  and  negotiated, 

good,  though  in  fact  surety.    Ibid. 

15.  Purchase  by  husband,  in  fact  for  wife,  but  unknown  to  seller, 

latter  may  sue  wife  on  discovering  fact.    Miller  t'«.   Watt  d: 
Halker,  385. 

4 

16.  Homestead  taken  by  wife  must  t^how  out  of  whose  property 

carved.     Langford  vs.  Driver,  588. 

17.  Adverse  holding  of  wife  against  husband,'  prescription  based 

on.     VecU  et  al.  vs.  Robinson,  809. 

18.  Agency  of  husband  for  wife,  (pa«ttm).    Ibid, 

19.  Possession,  what  presumed  where  both  live  on  land,    (passim.) 

Ibid. 

20.  Protect  wife's  virtue,  husband's  right  to.    Richardson  vs.  State, 

325. 

See  Title  1. 

4 

ILLEGALITY. 

1.  Principal  and  sureties  filing  to^.  fa,  on  bond  of  county  treas- 

urer, but  one  case  and  all  bound  by  auditor '  s  report     Lewis  vs. 
Board  of  Comm'rs,  etc.,  486. 

2.  Greneral  statements  in  affidavit  disregarded.    Lewis  vs.  Wall, 

646. 

3.  Perjury  as  ground  of  illegality,  witness  must  be  convicted  and 

evidence  material.    Ibid. 

4.  Constable  outside  district  of  judgment  or  of  defendant  making 

levy,  not  bad.    Ibid. 

5.  Backing  of  juHtice  court  fi.  fa,,  want  of,  not  make  levy  bad. 

Ibid. 

INDICTMENT.    See  Criminal  lyxw,  2,  4,  29,  32,  33,  34,  41,  47. 

INFANTS  AND  INFANCY. 

1.  Age  as  affecting  rule  of  diligence  discussed.     Central  R,  R,ts. 

Brinson,  207. 

2.  Promissory  note  of  infant  not  good  in  hands  of  bona  fide  in- 

dorsee.   Howard  vs.  Simpkijis  et  al ,  322. 

3.  Not.e  of  infant  for  buggy  not  good.    Ibid. 


4.  ClerktngnotmakeinfantreepotutUeforcontracti.niKlerCode. 

427.13.    IMd. 
-).  BiuineM,  Infant  in,  note  must  be  connected  with,  to  bind.  Ibid. 
See  Public  PeHeg,  1. 
INJUNCTION  AND  RECEIVER. 

1.  Properly  granted.     Capital B'k  Mai.  h.  RnOttford,  57;  OrWta- 

dm  Sro».  et  al.  •».  Coleman  dt  Off.  et  at.,  293. 

2.  Mining  ditch  being  tapped,  injunction  to  prevent.     Iw^ode*  (< 

al.  n.  Elomih,  etc.,  Mining  0^.,  86. 

3.  Interest  in  mine  will  aapport  bill.     Rid. 

4.  Railroad  taking  right  of  way  and  building  road  at  large  ex- 

pense, not  then  enjoined  till   payment  ofdaukages.     Or^* 

».  Aug.  AK.  B.  B.,  164. 
o.  Under  insolvent  trader's  act  of  18S1,  discussed,     fitanciorddl 

BarrMiMat.M.  VanM/fckU  A   Oa.  Ual.,27B;  CrUtenOnBm. 

Mal.iM  CKlnmn  A  Cb.  at  al.,  203. 
(!.  Affidavits  required  by  order  shown  to  adverse  party,  bdorf 

hearing,  if  not  so,  rejected.    Huff  w.  Jtarkham,  2M. 

7.  Aflidavits  not  filed  and  notice  given  to  opposite  party,  rejected. 

Ibid. 

8.  DiepoBseHsion  of  tenant  for  non-payment  of  r«nt  not  enjoined 

because  landlord  violated  independent  covenants.    Ibid. 
0.  Discretion  on  conflicting  evidence.    8lullon  A  Ch.  t*.  SOit'l'^ 

207 ;  HoimtM,  trutUe,  et  al.  vs.  Harrit  etal.,  309;  8lneUa»d it 

al  m.  Grifin  el  al.,  ail;  MoortM.  Cily  i^  AOanta,  nu. 
10.  Aesignee    for  creditors,    waste 

and  receiver.     OeAm  A  Co.  el 
]  1 ,  Witness  to  will  refusing  to  tostil 

not  enjoined  to  test  his  memt 

Ctorr  et  al.,  itdm'n,  333. 

12,  Trespass  enjoined  when.    ft««i 

al.  M.  Oriffiit  et  al„  541.     (Vei 

13.  Receiver  on  bill  by  some  cred 

another.    Cdinni'  B'k  m.  £fi 

14,  Practice  proper  as  to  restnuniii 

land  s(  al.  w.  Or^n  et  al.,  541 

15.  Leaving  state  with  property  s 

Blum  A  a>.,  658. 
18.  Al;  «KM>{  and  injunction  diecuase 
17.  Opinion  on  facts  not  «xpreeMd 
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1&  Grading  Btreet  not  enjoined  for  damages  to  abutting  lot.  Moore 
M.  OUyqf  Atlanta,  611. 

19.  GoUumon  of  mnnicipal  anthorities  for  gain  enjoined.    Ibid. 

20.  Same :  clear  proof  required.    Ibid. 

21.  PoBseBsion  of  receiver,  goods  taken  firom,  is  contempt.     Wikle, 

rte'r,  «•.  tiUw  ei  al.,  717. 

22.  Possession  restored  to  receiver.    Ibid, 

23.  Possession,  evidence  conflicting  as  to,  discretion  of  chancellor. 

Ibid. 

24.  Title  not  inquired  into.    JMd. 

25.  Fast  writ  of  error,  none  to  refusal  to  dissolve.    BIifM*  ei  al.  w. 

Oid  Hiek&nf  Ditt.  Co.,  724. 

26.  Beceiver,  permission  to  file  bill  against,  necessary.    Jones  ei  al. 

ve.  Coinff  726. 

IKNS. 

1.  Valise  left  in  office,  clerk  finding  without  knowing  owner,  is 

naked  depositary.    Stewart  dt  Powell  v.  Head,  449. 

2.  Same :  only  liable  for  gross  neglect.    Ibid. 

INSANITY. 

1.  Question  not  sufficiently  made.     Weeme,  tru9tee,  m.  (Joker,  746. 

INSOLVENCY.    See  Debtor  and  Creditor,  &-11 ;  AnignmmU. 

INSURANCE. 

1.  Policy  not  altered  from  ordinary  life  to  paid-up  policy,  because 
insurer  supposed  he  was  getting  latter,  having  been  grossly 
negligent  in  discovering.  Mcneety  «t.  Cotton  States  L.  Ins.  Co., 
794. 

INTEREST  AND  USURY. 

1.  Taxes  not  bear  interest,  except  on  contract  express  or  implied, 

or  from  vexatious  litigation.    State  9$.  S.  W.  R.  R  ,  11. 

2.  Twenty  per  cent,  against  attorney  after  demand,  is  legal  rate. 

Qrmy  «•.  Oonyere,  adm'r,  349. 

3.  Deed  to  pay  usury  not  void ;  aUier,  to  secure,    ffarrie  •«.  HuU, 

ex'r,  831. 

INTERROGATORIES. 

1.  Suppress,  motion  to  must  be  in  writing  and  notice  given.    Lang- 
jord  M.  Driver,  &88. 

JUDGES.    See  OmttUuHonal  Law,  S-9 ;  Ptaetiee  in  Superior  Court,  22. 
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JUDGMENT. 

1.  Set  aside  for  fraad.     QipUal  B'k  of  Moeon  etaLm.  BMefferd, 

67. 

2.  Year's  support,  grant  of,  not  collaterally  attacked,  except  for 

what.    0<m  m.  Cfre&natoay  et.  oL,  130. 

3.  Parol  gift  of  land  not  completed,  judgment  against  donor  Inndfl. 

HuffhsM  et  al,  v$,  Berrien,  adm'r,  et  al ,  273. 

4.  Bona  fide  purchaser,  under  four  years'  statute,  son  is  not,  under 

parol  gift  and  ]M>8sesBion.    Ibid, 

5.  Four  years'  statute  not  apply  where  possession  before  judg- 

ment, (patftm).    Rid. 

6.  Wrong  judgment  on  right  verdict,  no  new  trial ;  direct  excep- 

tion proper.     Oray  m.  Conffere,  adnCr,  349. 

7.  Foreign  judgment,  rendered  after  adjudication  in  bankruptcy 

but  before  discharge,  sued  on,  plea  of  bankruptcy  good.  An- 
dsrean  ve.  Clark,  adm'r,  362. 

8.  Alitor,  where  bankruptcy  pleaded  in  foreign  suit  but  plea  with- 

drawn and  judgment  confenned.    JM. 

9.  Concludes  as  to  jurisdiction  of  person,  if  not  pleaded.    iSf^tt. 

PhilUpe,  409.     (See  No.  14  below.) 

10.  County  court,  judgment  July  '21,  1868,  good.   Striekiand  et  oL  ot. 

Griffin  etal,,b41. 

11.  Against  trustee  i&  prima  fade  evidence  against  sureties  on  bond. 

HaMoek  etal.  va,  Perkam,  ord*y,  etal,,  572. 

12.  Motion  in  arrest,  not  for  amendable  defect.  Merritt  m.  Bagwdl, 

578. 

13.  Personal  judgment  against  non-resident  railroad  based  on  ser- 

vice by  posting  notice  and  mailing  to  president.    NawkvStt  d 
C.  R.  B.  M.  McMahon,  585. 

14.  Conclusive  as  to  liability.  Qeo,  lee  0>,  v.  Porter  SMeakin,  6S7. 

15.  Perjury  as  ground  of  illegality,  offender  must  be  convicted  and 

evidence  essential.    Lewie  te.  Wotf ,  646. 

16.  Of  justice  of  peace,  not  at  court-ground,  void.    Boaeman  ft. 

Singer  Mfg.  a.,  685. 

17.  Unconditional  contract  m  writing,  judgment  on.    Ftftr  m.  Mr 

A  €h.,  687. 

18.  Possession  of  purchaser,  to  relieve  against  judgment,  must  be 

actual.    Phiniey  db  QayUm  «§.  Rurtor  et  oL,  713. 

19.  General  judgment,  can  it  be  rendered  on  foredovure  of  Men? 

Qutere.    Nichols  ve.  WkdeM  et  al.,  719. 

20.  Purchase  before  judgment,  bona  Udee,  want  of  noiioe  and  kn 

years  statute  not  apply.    Ibid. 
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21.  Arrest,  motion  in,  must  specify  fatal  defects  in  indictment. 

IMn  f».  8taU,  719. 

22.  Final  judgment  to  which  exception  may  be  taken.    Barker  m. 

Dar$ett,  gdn,,  727;  (hnUnental  Nat.  B'k  et  al.  «•.  Fbliom,  728. 

23.  Attacked  collaterally  for  frand,  when.     Wwiberlg  et  al.  w.  Marii- 

JieUl0iaL,7S3. 

24.  Attacked,  nunc  pro  tunc  order,  by  showing  original  never  ex- 

isted.   Ibid. 

25.  Justice  court  summons  in  1876,  for  more  than  $50.00,  returnable 

in  less  than  20  days,  judgment  void.    8ellar$  m.  Oheneif, 
adm'r,  790. 

See  AdndnMratari  and  Shsecutars,  8 ;  12m  A^udicaia;  Tear's 
Support,  9. 

JURISDICTION. 

1.  Want  of,  whenever   discovered,  case  dismissed.    PmuU  vs. 

CheMre,  357. 

2.  Of  person  held  under  extradition,  what  sufficient  to  sustain 

plea  to.    King  vs.  PhiUips,  409. 

3.  Failure  to  plead  as  to  jurisdiction  of  person,  judgment  con- 

cludes.   Ibid. 

4  Trust  estate,  subjecting  at  law  is  not  suit  for  land.    Beekwith, 
trustee,  vs.  MeBride  <t  Cb.,  642. 

See  Venue. 

JURY  AND  JURORS. 

1.  City  paying  attorneys  to  prosecute,  not  disqualify  all  residents 

tiierein.    Doyal  vs.  State,  134. 

2.  Sixty  years,  juror  over,  is  disqualified ;  duty  of  court  to  excuse 

him.    Ibid. 

3.  Entering  of  room  where  some  of  jury  selected  were,  by  out- 

sider, when  not  require  new  trial.    Ibid. 

4.  BaiHff  sleeping  with  jury,  but  no  conversation  as  to  case,  no 

new  trial.    Ibid. 

5.  Remaining  in  court  room  at  night  by  consent,  access  to  books 

and  reading  Code  not  cause  new  trial.    DurTiam  vs.  iState,  264. 

6.  Disqualification  of  juror  shown  by  previous  declarations,  affida- 

vits conflicting,  no  new  trial.    Ibid.    (See  No.  11  below.) 

7.  Disqualification  must  be  shown  unknown  before  trial.    Ibid. 

8.  Law  and  facts,  jury  judges  of  in  what  sense.    Bailey  vs.  State, 

617. 
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9.  limit  of  service  to  four  weeks  in  one  year,  diBcossed  and  oon- 
stmed.    AUatUa,  etc.,  Bwy.  w.  Bay,  674. 

10.  ''Professional"  jurors,  evil  discussed.    Ibid. 

11.  Partiality  of  jurors  alleged,  affidavits  conflicting^  discretion  of 

judge.     WaUaoe  vs.  Slate,  722 ;  Turner  m.  8taU,  767.    (See 
No.  6  above.) 

12.  Regular  term,  jurors  from  may  be  ordered  to  attend  special 

term  or  new  jury  drawn.     Turner  vt  State,  765. 

13.  Comx>etent  when  drawn,  may  serve,  though  revision  of  jmy 

box  before  service.    Ibid, 

JUSTICE  COURTS. 

1.  Osrtiorari  :   Oct.  12  to  Jan.  12,  more  than  three  months.    If. 

<kA.R.R.  vs.  Carton,  388. 

2.  Certiorari  is  to  verdict  on  appeal  in  justice  court;  not  to  judg- 

ment entered  on  same.    Ibid. 

3.  Appeal  to  jury  in,  and  to  superior  court,  right  of.    Hendrix  A 

McBumey  ve.  Mason,  523 ;  Candler  et  cd.  ve.  Mann,  726. 

4.  No  pleadings  required  in.    Howell  vs.  Field,  592. 

5.  Court-ground,  judgmemts  not  rendered  at,  void.     Bozeman  vs. 

Singer  Mfg.  Co.,  685. 

6.  Returnable  in  less  than  20  days,  for  more  than  $50.00,  in  1S76, 

judgment  void.    SeUare  vs.  Cheney,  adm'r,  790. 

7.  Same :  continuance  until  after  20  days  not  make  good.    IhkL 

8ee  Appeal;  Oertiorari, 

LACHES.  See  Continuance  1, 2, 8 ;  Practice  in  Supreme  Court,  18, 28; 
StatuU  of  Limitatiane,  5 ;  Equity,  34. 

LANDLORD  AND  TENANT. 

1.  Dispossession  of  tenant  holding  over,  or  for  non-payment  of 

rent,  constitutionaL    Huff  vs.  Markham,  284. 

2.  Independent  covenants  violated  by  landlord,  not  require  injunc- 

tion to  restrain  dispossession  of  tenant  for  non-payment  of 
rent.    Ibid. 

See  Estoppel,  3-4 ;  Damages,  3. 
LARCENY.    See  Criminal  Law,  36. 

LAWS. 

1.  Local  law  not  rei>ealed  by  subsequent  general  law,  except  niiea. 
Mayor,  etc.,  vs.  Minor,  §vng.  ptnr.,  191. 
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2.  Common  law  presumed  of  force  in  other  states,  unless  con- 

trary appears.     Woodruff  dk  Co.  t».  8ault  271. 

3.  Doubtful  act  not  so  construed  as  to  impair  rights  under  con- 

tracts prior  to  its  passage.    Mitchell  v$,  Wolfe ,  625. 

See  ConstittUional  Law, 
LEASE.    See  Landlord  and  Tenant;  BaOroada,  22-25. 

LEGACIES. 

1.  Ejectment  by  legatees,  what  makes  prima  facie  case.    PBiers  et 
al.  «f.  Wett,  ffdn,,  et  al.,  343. 

LEGISLATUBE.    See  CknuUttOional  Law,  6,  6,  9. 

LEVY  AND  SALE. 

1.  Failure  to  make  sale  under  distraint  not  excused  by  error  in 

initials.    Langley,  constable,  m.  Wjfnn,  430. 

2.  Mortgage  ft,  fa.,  on  foreclosure  on  personalty  and  counter  affi- 

davit, becomes  meene  process.    Dawson  m.  Garland,  447. 

3.  Amendment  of  same  by  striking  part  objected  to,  levy  not  fall. 

Ilnd. 

4.  Void  fi.  fa.,  sale  under  void.    Strickland  et  al.  m.  Griffin  et  al., 

641. 

5.  Possession,  who  sheriff  may  turn  out  to  put  purchaser  in.    Itfid. 

6.  Possession,  order  to  give,  not  make  void  sale  good.    Ibid. 

7.  Perfect  equity  subject  to  levy.  Geo.  lee  Co.,  ve.  Porter  db  Meakin, 

637. 

8.  Constable  levying  out  of  county  of  judgment  or  of  defendant. 

Lewis  vs.  Wail,  646. 

9.  Backing  of  Ji.  fa.  in  justice  court,  want  of,  not  make  levy  bad. 

Ibid. 

10.  Constable  who  is  town  marshal,  levy  by  not  bad.    Ibid. 

11.  Description  in  levy,  what  insufficient.     Brown  m.  Moughan,  756. 

12.  Description  not  perfected  by  sheriff's  deed.    Ibid, 

13.  Defective  description  not  submitted  to  the  jury.    Ibid. 

See  Homestead,  5. 

LIFE.    See  Mortality  Tables,  843,  et  seq, 

LEX  LOCI.    See  Limitations,  6. 

LIENS.     See  Husband  and  Wife,  7,  10;  Deb0r  and  Creditor,  7-9^ 
Judgments,  18. 
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LIFE  ESTATE.    See  Ettates,  6. 

LIMITATIONS,  STATUTE  OF. 

1.  SoBpended  for  five  yean  where  unrepresented  estate  is  creditor ; . 
not  where  it  is  debtor.  PendleUm,  forute,  V9,  Andrewi,  adm*r, 
306. 

2-  Suspended  only  for  one  year  from  date  of  administration,  claim 
against  estate  is.    Ilnd. 

3.  Certiorari :  Oct.  12  to  Jan.  12,  more  than  three  months.    W, 

dk  A.  R,  R.  vi.  Oanon,  388. 

4.  Dismissed  for  want  of  process,  right  of  renewal  in  six  months 

not  apply  to  case  falling  under  act  of  1809.    Reete  v$.  ToUer- 
son&Kirhyy  443. 

5.  Stale  demands  in  equity.    Ho%hin9  et  aL  vt,  Sheddon,  adm*r,  d 

aZ.,  528. 

6.  Lex  Loei,  when  applicable.    Ihid. 

7.  Four  years  possession  relieving  against  judgment;  must  be 

actual.    Phinizy  A  Clayton  vi.  Porter  et  al.,  713. 

8.  Bona  fide  purchase  and  four  years  statute  not  apply  where  poi^ 

chase  is  before  judgment.    NicM$  vs.  Whelehel  et  al.,  719. 

US  PENDENS.     See   Vendor  and  Purchaier,A;   Abatement,  Z^. 

LOST  PAPERS. 

1.  Foundation  necessary  for  secondary  evidence.    Imboden  et  ol. 

V9,  Etowah,  etc.,  Mining  Co,,  86. 

2.  Continuance  not  granted  to  establish,  for  use  in  evidence,  if  no 

excuse  for  delay  shown.    Steed  w.  Oruiee  et  ak,  168. 

3.  Will  lost,  how  proved.    Mosely  et  dl.  vs.  Oarr  et  dl.,  adm^rg,  383. 

4.  Establishing  muniment  of  title  pending  ejectment,  notice  to 

other  party  necessary.     Wimberly  et  dl.  ve,  Mansfield  et  dL, 
783. 

MAUOIOUS  MISCHIEF.    See  Crimindl  Law,  88-40. 

MANDAMUS.    See  Practiee  in  Supreme  Court,  19. 

MANSLAUGHTER.    See  Onmindl  Law,  8,  10, 12,  54. 

MASTER  AND  SERVANT. 

1.  Servant  going  beyond  place  of  duty  and  idling  in  reaervoir,  no 
recovery  against  master.    JV^  dft  O'.  «i.  Broom^  266* 
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2.  Homicide  from  negligence  of  fellow  seryant  must  amomit  to 

crime,  to  recover  against  master.    (Hall,  J.,  not  concnrring.) 
OnUral  B,  R  m.  Soaeh,  434. 

3.  AUter  of  railroads  and  droggista.    Ihid. 

4.  Railroad  employ  6  injured,  no  negligence  shown,  non-suit.    BM 

M.  W.  d  A.  B.  B.,  666. 

6.  Same :  dangeronaly  defective  tool  knowingly  used.    BM, 

6.  Command  of  superior  employ^  not  relieve  negligence.    Bdd» 

7.  Bailroad  employ^,  duty  to  by  road  as  to  selecting  and  superin- 

tending machinery.    Atlanta,  etc.,  Bwy,  m.  Buy,  674. 

8.  Servant  out  of  usual  place  must  show  duty  at  place  where  in- 

jured.   Ibid, 

MESNE  PBOFITS.    See  Sg^ctmeni,  6. 
MILL  TIMBER.    See  TrMpan,  3. 

MINES  AND  MINING. 

1.  Injunction  granted  to  restrain  tapping  mining  ditch.    Ifnboden 

M.  Etowah,  etc,,  Mining  Ch.,  86. 

2.  Ditch  is  appurtenant  to  mining  lands  for  which  dug.    Bnd, 

3.  Lessee  of  water  in  ditch  cannot  deny  incorporation  or  title  of 

lessor.    Ilfid. 

4.  Damages,  proper  measure  of  discussed,  where  lessee  refuses  to 

return  ditch«    Ibid. 

MINOBS.    See  Infants  and  Infancy. 
MISJOINDEB.    See  Bartiss. 
MISTAKE.    See  Bguity,  9. 

MONTEZUMA. 

1.  Charter  power  to  abate  nuisances.  Mayor,  etc.,  w.  Minor,  wng, 
ptnr.,  191. 

MONTHS.    See  OnHorari,  2. 

MOBTALTTY,  TABLES  OF.    See  Appendiig,  843  et  seq. 

MOBTGAGE. 

1.  Fi.fa,,  on  foreclosure  on  personalty  and  counter-affidavit,  be- 

comes metns  process.     Daaaon  w.  Ga/rland,  447. 

2.  Amendment  of  same  allowable.    Bdd, 
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3.  Amendment  striking  part  objected  to,  levy  not  fall.    Ibid. 

4.  Attorneys'  fees  included  in  chattel  mortgage,  whether  recovered 

by  foreclosure.    Ibid. 

5   Description  of  personalty  on  vessel,  what  insufficient.    Mitrien, 
BUn  A  Co.  f».  Ckkhona  et  al.,  569. 

6.  Whose  property  should  be  stated  in  Jf./a.  on  foreclosure.    Ibid. 

7.  Debt  must  be  shown  outstanding,  on  foreclosure.  WeetM^  fruftei, 

««.  Ooker,  746. 

8.  Negotiable  note  secured  not  produced  or  accounted  for,  non- 

suit   Ibid, 

9.  Trust  estate,  power  to  mortgage,  granted  at  chambers.    iMl 
MOTION  IN  ABREST  OF  JUDGMENT.    See  JudgmmU,  12,  21. 

MURDER.    See  Oriminal  Law,  7-%,  10 ;  12-16,  23-27,  42-45,  47-50, 
54. 

MUNICIPAL  CORPORATIONS. 

1.  Nuisances,  power  of  mayor,  etc.,  of  Montezuma  to  abate. 

Mayor,  etc.,  i».  Minor,  ivng.  ptnr.,  191. 

2.  Cerliorari  from  decision,  not  writ  of  prohibition.    Ibid. 

3.  Bridge  in  street,  liable  either  for  misfeasance  in  building  or  neg- 

ligence  in  keeping  in  repair.    Ma§for,  etc.,  m.  Brarton,  193. 

4.  Grade  fixed  but  not  recorded,  as  required  by  charter,  no  dam- 

ages or  injunction  for  changing.    Moore  ve.  Ot^  tf  AUuUa, 
611. 

5.  Grading  street,  damages  to  abutting  lot  recovered.    Rid. 

6.  Same :  measure  of  damages.    Ibid. 

7.  Grading  streets  not  enjoined  because  adjoining  lot  ^%m«»gft^- 

Ibid. 

8.  Collusion  of  authorities  for  gain,  enjoined.   Brid. 

9.  Same:  strong  proof  required.    Ibid. 

•10.  Stock  running  at  large  against  ordinance,  unpounded,  no  pos- 
sessory warrant.    King  tm.  Ford,  628. 

11.  Same :  remedy  of  owner,  if  rights  violated.    Urid, 

12.  Damage  feasant,  cattle  impounded  at  common  law.    Ibid. 

13.  Embankment  in  street,  liability  for  injury.    Oiig  of  Atfanln  fi. 

Fflwn,  714. 

14.  Tax   on   business,  charter  power  of  SavamiAh  to  daai^. 

wader  db  Co.  v§.  Maffor,  ete.,  cf  SoMmMaih,  760. 

15.  Tax  on  business,  person  carrying  on  two  or  more  busu 

16.  Custom  as  aflfecting  same.    Md^ 
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17.  Tax  on  bosinefls,  power  to  lay,  each  member  of  firm  taxed. 

JlHd. 

18.  Assessment  for  improvement  of  streets,  on  owners  of  adjoin- 

ing lots,  is  not  tax.    Bajfden  et  al.  v$.   City  of  Atlanta  $t  aL, 
817. 

19.  Same :  assessment  is  not  exercise  of  eminent  domain.    Ibid. 

N£  EXEAT. 

1.  Injxmction  and  ne  exeai  compared.     JXejfer  it  oL  vs.  Blum  d 

O?.,  658. 

2.  Is  «9  parte.    Ibid. 

3.  Practice  in.    Ibid. 

NEQLIQENOE  AND  DILIGENCE. 

1.  Lateral  support  of  adjoining  landowner  torn  away  without  no- 

tice, when  not  negligence.    Montgomery  et  al.  v$.  Tnateesof 
Masonic  Hall,  38. 

2.  Contributory  diminishing  recovery ;  negligence  causing  injury, 

or  want  of  ordinary  care  in  avoiding,  preventing  recovery, 
doctrine  discussed.    Central  Railroad  vs.  Brimon,  207. 

3.  For  jury,  and  rule  varies  with  facts  of  each  case.  Ibid. 

4.  Age  as  affecting  rule  of  diligence  or  negligence.    Ibid. 

5.  Railroads,  presumption  against ;  rule  of  diligence  required  of ; 

negligence  of  person  injured  and  its  effect ;  walking  on  rail- 
road track,  etc.    See  under  Railroads. 

6«  Gratuitous  act,  only  slight  diligence  required.    Ibid. 

7.  Non-suit  not  granted  if  negligence  can  be  inferred  from  evidence. 

Neff  ds  Co.  vs.  Broom,  256. 

8.  Servant  going  beyond  place  of  duty  and  falling  in  reservoir,  no 

recovery  against  master.    Ibid. 

9.  Charge  should  not  tell  jury  facts  constitute  negligence.  Stewart 

(k  Powell  vs*  Head,  449. 

10.  Non-suit  if  no  negligence  shown,  or  negligence  in  railroad  em- 

ploy^ injured.    Bell  vs.  W.  ds  A.  R.  JR.,  566. 

11.  Dangerously   defective  tool,   employ^  of  railroad  knowingly 

using  cannot  recover.    Ibid.  • 

12.  Command  of  superior  employ^  not  relieve  negligence*    Ibid. 

13.  Bailroads,  duty  to  operatives  as  to  selecting  and  superintending 

machinery.    AtlarUa,  etc.,  Rwy  vs.  Ray,  674. 

14.  Servant  out  of  usual  place  must  show  duty  in  place  where  hurt. 

Ibid. 


15.  Same :  Iobs  of  memory  not  change  rule.    liid, 

16.  Equity  not  relieve  against  one'a  own  negligence.    Ibtwy  tt. 

Cotton StaUl  L.  Irn.  Co.,  794. 

NEGOTIABLE  INSTEtrMENTS.    See  PrOmUtory  NoUt. 
NEGRO.    See  IVOe,  9-10. 
NEW  TRIAL. 

1.  Witness  subpoenaed  under  wrong  name,  is  not  newly  discoT- 

ered  after  trial.    Saeananh,  Florida  A  W.  Rwy.  n.  Evfer 
tt  uz.,  119. 

2.  Mbtake  of  vitnees  who  answered  clearly  and  as  he  had  before 

related  facta,  no  ground  for  new  trial.    Madclcx  etaLv*.Ox- 
ford,  179. 

3.  Judgment  wrong,  on  right  verdict,  no  ground  for  new  trial. 

Qray  vi.  Omyiri,  adm'r,  349. 

4.  Grant  of  by  Supreme  Court  gives  ie  novo  hearing ;  new  ftcts 

may  show  new  case.    Anderton  vt.  Clark,  adm'r,  362. 
6.  Time  granted  to  file  brief  of  evidence  expired,  motion  dismissed. 
Arnold  M.  HaU  et  al..  44S. 

6.  XKacretion  as  to  grant.  JiAnton,  etfie,  e«.  Mariettn,  etc,  BaSrtad, 

712 ;  Rogtra  oi.  Gheroket,  tie.,  Co.,  IVJ ;  HaG  n.  KtUvm,  TSS- 

7.  "Until"  termnamedallowedtofllebriefof  evidence,  indndes 

that  time.    Hagvri  oi.  (}}>»tvke»,  ele.,  Q>.,  717. 

8.  Role  nM,  absence  of,  point  not  first  made  here.    Ibid. 

9.  Rule  nuj  waived  by  presence  and  participation  in  bearing.  iM. 

10.  Verdict  contrary  to  evidence.     NiehcltM.  WhOeM  §lal.,  719. 

11.  Newly  discovered  evidence  as  ground  of.    See  .^Ktmo*  10-11| 

26-28. 

12.  Approved  brief  of  evidence  necessary.    ^>nmB  etal.m.  Wah 

k&retal.,  729. 
13.  Approved  "subjectto  correction,"  insofficient    iWi. 

NON-SUIT. 

1.  Refused,  if  evidence  from  whic 

Ntff  (ft  Go.  «,  Broom,  256. 

2.  NegUgen<ft  not  shown,  non-snit 

3.  Negligence  on  part  of  employ^ 

tiff,  non-suit.    Ibtd, 
A.  Dangerously  defective  tool,  injt 
ingty  using,  non-sulL    Ibid. 
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5.  DiBmisaal  in  equity  in  nature  of  non-suit.     See  Praetioe  in 
Supreme  Oourt,  54. 

NOTARY.    See  AUaehment,  1. 

NOTICE. 

1.  Of  tearing  away  lateral  support  by  adjoining  land  owner,  when 

unnecessary.     Montgomery  w,  7rtutee8  of  Afcuonie  UaU,  38. 

2.  Year's  support,  notice  to  representative  of  estate  only  neces- 

sary ;  if  none,  no  notice.    Qou  u.  Oreenaway  et  al.,  130. 

3.  When  necessary,  to  make  city  liable  for  defect  in  bridge  in 

street.  Mjyor,  etc.,  ct.  Bramton,  193. 

4«  LU  pendens  not  apply  to  suit  against  vendor  after  sale  to  bona 
fide  purchaser.    Planters^  L.  A  San.  B*k  m .  Johnson  et  aK,  302. 

5.  Note,  reservation  of  title  until  payment,  is  not  notice  of  defence 

to  indorsee  before  due.    Howard  m   Simpkins,  322. 

6.  Assignee  for  creditors,  books  of  assignor  are  notice  to.     Carter, 

evng.  ptnr.,  et  al,  ds,  Lipeey,  417. 

7.  Plea  of  set-off,  no  notice  required.    Lewie  vs.  WaU,  646. 

8.  Produce  papers,  continuance  to  give  time  for  notice  to,  where 

no  laehea.     Trueteee  Chester  Church  vs,  Blount,  ex'r,  779. 

9.  Muniment  of  title  established  by  nune  pro  tune  order  pending 

ejectment,  notice  necessary.     Wimberly  et  al,  u,  Mansfield  et 
al.,  783. 

See  Equity,  28. 

NUISANCE. 

1 .  Power  to  abate  water-mill ,  under  charter  of  Montezuma.   Mayor, 

etc.,  V8.  Minor,  stmg,  ptnr.,  191. 

2.  Certiorari,  not  writ  of  prohibition,  is  proper  remedy  for  errors 

in  decision.    Ibid. 

OFFICERS. 

1.  Attorney  general,  no  power  to  compromise  tax^.  fa     State  u. 

S.  W.  R.  R,,  11. 

2.  Comptroller  general,  power  of  as  to  taxing  railroads.    Ibid. 

3.  Governor,  no  power  to  compromise  tax  fi.  fa     Ibid. 

4.  Notary  may  issue  attachment  for  co-employ6  in  same  bank. 

Oeo.  Ice  Co.  et  al.  vs.  Porter  d  Meakin,  637. 

6.  Railroad  commission  constitutional.     Oeo,  R.  R*  vs.  Smith  et  al., 
B,  JR.  Comm'rs,  et  aL,  694. 


Bee  PoUet;  Conttable;  Band;  1-6 ;  Kunte^ui  OrrperatfMU,  B, 
10;  Sheriff ,  1. 

OPEN  ACCOUNT.    See  VerOiot,  6. 

ORDntAKY. 

1.  Yeftr'a  sapport,  can  ordinarj  order  sale  ot  land  set  apartT 

QuKr«.    Steed  m.  OruiM  et  <U.,  les. 

2.  Administnitor'a  bond,  ordinary  cannot  bring  suit  on  as  attor- 

nef.    8mUh,  ord'y,  m.  Andreiat,  adm'r,  et  al.,  706. 
S.  Sams :  amendment,  new  attorney  not  aabstitated  by.    Ibid. 
4.  ketatl  license,  diecretjon  as  to.     O'Brien  m.  Beard  cf  Cbmn'n, 

Oe.,  727. 

PABENT  AND  CHILD. 

1.  Homicide  o[  father,  adult  son  cannot  ane  for.     Shit  n.  GmlmJ 

R.  &.,  681. 

2.  Posthumous  child  revokes  will. 

See  ntb,  7-8. 

PARTIES. 

1.  Tmst  for  lives  with  contingent 

necessarf,  to  grant  order  for  e 
64. 

2.  Employing  attorney  to  represe 

paying  experts  to  examine  bo 
CUiMtu'  Bk9i.  fluMord,  411. 

3.  Misjoinder  and  nonjoinder,  plea 

M.  Bagv>A,  676. 

See  PnteHet  in  Sapreme  Cburf, 

PARTITION. 

1.  In  kind,  or  by  sale  and  division 
Tutker  tit.  Parki  et  al.,  414. 

PAKTNEKSHIP. 

1.  Ward's  fund  invested  by  goard 

with  notice  asBigning ;  fond  t 
plar.,  et  aL  tn.  Liptey,  417. 

2.  Assignee  takes  subject  to  eqoitii 

3.  Assignee,  books  of  firm  are  notii 

4.  After  dissolution,  partner  caono 

tore  of  debt.    2bid. 
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5.  Lien  on  interest  of  deceased  partner  forward's  funds  nsed. 
Itrid, 

PAYMENT.    See  Tax,  12 ;  Debtt/r  and  OredUor,  15 ;  Promi»9ory  Notu, 
18. 

PERJURY.    See  Judgment,  15. 

PLEADINGS. 

1.  Equitable  to  subject  trust  estate.     Vtuon  d  Da/m  m.  Gardner, 

trvsiee,  517 ;  Beekwith,  trtaUe,  v$.  McBride  d  Co.,  642. 

2.  Suit  against  trustee,  no  recovery  against  individual.    IMd. 
8.  None  required  in  justice  courts.    HowM  vs.  FHM,  592. 

4.  Set-off,  no  notice  of  necessary.    LiwU  m.  WaU,  646. 

POLICE. 

1.  Chief  in  Atlanta  not  subject  to  rule  in  superior  court.    Kf^ee- 

landVM,  Connaily,  424. 

2.  Gaming  tools,  police  may  seize  as  evidence,  under  warrant 

against  keeper.    Ibid, 

3.  Gaming  house,  suspected  on  common  knowledge,  police  may 

break  open.    Ibid, 

POSSESSION.    See  PreicnpUon,  5, 6;  Injunetum  and  Receiver^  21,  22, 
23 ;  TiUe,  15 ;  Htuband  and  Wife,  19. 

POSSESSORY  WARRANT. 

1.  Cattle  running  in  violation  of  city  ordinance  impounded,  no 
possessory  warrant.    King  ve.  Ford,  628. 

POWERS.    See  TnisU  and  Trustees,  19 ;  Municipal  Corporations,  1, 
14,  17. 

PRACTICE  IN  SUPERIOR  COURT. 

1.  Entry  of  settlement  on  fl.  fa,  by  clerk  unauthorized,  motion  to 

vacate.    State  ns.  8.  W.  R.  R.,  11. 

2.  Write  off  general  damages  for  personal  tort  down  to  given 

amount,  court  cannot  require  plaintiff  to,  and  then  refuse 
new  trial.      8av.,  Fla.  d  W.  Rwy.  u.  Harper  et  usd,,  119. 

3.  AUter,  in  actions  on  contracts  or  for  torts  to  property,  where 

there  is  an  exact  measure.    Ibid. 

4.  Evidence  illegal,  counsel  not  allowed  to  state  what  he  expected 

to  prove.    I>oifal  vs.  State,  134, 
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6.  Tiine  not  granted  to  establish  lost  paper  for  evidence,  if  no  ex- 
cuse for  delay  given.    Steed  V9,  Crvite  ei  al,,  168. 

6.  &ubpana  du^es  tecum  for  warrantor  will  reach  deed  placed  by 

him  in  hands  of  attorney  employed  by  him  to  defend  war- 
rantee.   Jbid. 

7.  Ruled  in,  deed  being,  and  then  withdrawn,  no  new  trial.    Ibid, 

8.  Jury  left  in  court  at  night  by  consent,  although  counsel  warned 

of  danger  of  access  to  books,  no  new  trial  because  they  read 
Code.    Durham  iw.  State,  264. 

9.  Witness  allowed  to  be  led,  if  unwilling  or  contumacious.    Ibid. 

10.  Female  witness  excited,  not  alone  require  court  to  allow  her 

led.    Ibid. 

11.  Illustrating  shooting  by  handling  pistol  loosely  about  court- 

house, proper  to  check.    Ibid, 

12.  Special  verdicts  in  equity,  practice  as  to.     Oarter,  mong,  pinr., 

et  cU.  vs,  Lipeey,  417. 

13.  Ruling  chief  of  police,  no  law  for.    Enedand  m.  QmnaUy,  42^, 

14.  Time  allowed  to  file  brief  of  evidence  until  October  16 ;  nothing 

done  till  October  20,  too  late,  and  motion  dismissed.  Amctd 
v8.  Halletal,,  445. 

15.  Parol  agreement  of  counsel  not  enforced.    Ibid, 

16.  Ne  exeat,  proper  practice  in.     Bleper  et  al,  vs.  Blum  d  Q?.  558. 

17.  Claim  :^  fa.  defective,  motion  is  to  dismiss  levy,  not  quash  JS. 

fa.    Morton,  Bliee  d  Co,  u,  Oahona  et  al,,  569. 

18.  Pemurrer  overniled,  plea  netting  up  no  facts  but  same  grounds, 

stricken.     Haddock  et  al.vs.  Perham,  ord*y,  et  al,,  572. 

19.  Notice  of  plea  of  set-off  not  required.    Lewif  f».  Wall,  646. 

20.  Open  account  with  personal  service,  verdict  without  proof. 

Fryer  va.  Cole  d  Co.,  687. 

21.  Unconditional  contract  in  writing,  judgment  on.    Ibid. 

22.  Disqualification  of  judge,  past  interest  not  create.    Johmon,  eat^x^ 

te.  Marietta,  etc,.  Railroad,  712. 

23.  Custody  of  defendant  taken  by  sheriff  on  request  of  surety  on 

bond,  during  trial,  no  new  trial.     Turner  m.  StcUe,  765. 

24.  Papers  of  one  party  obtained  by  other  and  put  in  hands  of  at- 

torney, court   will  order  delivered   up.      Trueteee    Cheiier 
Church  M.  Blount,  ex'r,  779. 

25.  Continuance  to  allow  time  for  notice  to  produce  papers,  on  dis- 

covery of  possession.    Ibid, 

26.  Muniment  of  title  established  nunc  pro  tunc  pending  ejectment, 

notice  necessary.     Wimberly  et  al,  es,  Manefleld  et  al,,  783. 
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27.  Admit  poeseBsion,  defendant  in  complaint  for  land  mnst.    Selr 
lar»  w.  Cheney f  ndm'r,  790. 

See  Practice  in  Supreme  Court  24 ;  CoeU,  8 ;  Jury  and  Jurort, 
3,  4;  Appeal,  1,  2;  Equity,  10. 

PRACTICE  IN  SUPREME  COURT. 

1.  Directions  given  to  court  below.    Stctte  v».  S.  W,  Railroad^  11 ; 

Blain  et  aJ.  v$.  Hitch,  275 ;  Weems,  truetee,  v»,  Cuker,  746 ; 
BakeHraw,  ex'x,  vs.  Bakeitraw  et  aU,  8(16. 

2.  Terms,  new  trial  ordered  on.    Imbodenet  cU.  v9.  Etovxih,  etc., 

Mining  Cb.,  86;  Summerville,  etc.,  Co.  v$.  Baker,  513.  (See 
Nos.  25,  26,  below.) 

3.  Costs  awarded  by  Supreme  Court.    Ibid. 

4.  Point  not  raised  for  first  time  here  that,  in  suit  by  nine  and 

recovery  by  some,  the  verdict  was  for  one  share  too  many. 
Sued  vs.  Cruise  et  al.,  168.    (See  No.  33  below.) 

5.  Objection  to  evidence  ruled  on,  ground  of,  must  be  stated.  Ihid ; 

Peters  et  al.  vs.  West,  gdn.,  et  al.,  343 ;  Miller vs.  Watt  dc  Walker, 
385;  Langford  vs.  Driver,  588. 

6.  Parties,  on  exception  to  judgment  on  money  rule,  all  interested 

in  sustaining  judgment  must  be  served.  Craig  et  al.  vs, 
Webb,  sheriff,  et  a2.,  188 ;  Knox,'adm*r,  w.  MeCaUa  Bros,  et  al., 
725. 

7.  Served,  sheriff  need  not  be,  on  exception  to  judgment  on  money 

rule.    Ib»d, 

8.  Parties  interested  in  sustaining  judgment  not  made  plaintiffs  in 

error  by  amendment,  on  motion  of  dissatisfied  party.    Ibid. 

9.  Consent  of  necessary  parties  for  case  to  proceed  and  acknowl- 

edgment of  service  maybe  had.    Ibid. 

10.  All  necessary  defendants  in  error  not  brought  up,  case  dis- 

missed.   Ibid. 

11.  Defendant  in  error  by  consent  assigning  certain  errors  under 

bill  of  exceptions  of  plaintiff  in  error,  does  not  change  him 
to  plaintiff.    Ibid. 

12.  Assignment  of  error  on  rulings  at  trial  too  late,  case  being  tried 

October  28,  new  trial  granted  January  31,  and  bill  of  excep- 
tions tendered  February  7.    Daniel  d:  Co.  vs.  Tarver  et  oZ.,  203. 

13.  Grounds  not  certified  not  considered.    Durham  vs.  State.,   264. 

14.  Judgment  wrong  on  right  verdict,  direct  exception  proper,  not 

motion  for  new  trial.     Gray  vs.  Conyers,  adm^r,  349. 

15.  Grant  of  new  trial  gives  de  novo  hearing,  and  new  facts  may 

make  new  case.    Anderson  vs.  Clark,  admW,  362. 
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16.  Escape  of  prisonef ,  pending  appeal  to  Supreme  Coart,  casedis- 

misBed.    Madden  et  al.  W8,  Stats,  383 ;  Osbom  w.  l^aU,  731. 

17.  Second  bill  of  exceptions,  none  because  first  not  served  through 

laehei  of  counsel.     WUliafru,  relator,  vs.  Clarke,  judffe,  405. 

18.  Second  bill  of  exceptions,  no  mandamus  to  require  signing,  un- 

less in  exceptional  cases.    Ibid, 

19.  Agreed  statement  of  facts  not  brought  up,  dismissal.     Dnnn  w. 

Hallea,  Seaver  db  Burbank,  426. 

20.  Agreed  statement  made  of  lost  papers,  discovered  after  judg- 

ment, case  not  changed  here.    Ibid. 

21.  Decision  of  full  bench  not  reviewed  by  two  justices.   Omtral  12. 

B.  v$.  Boaeh,  484. 

22.  New  trial  granted  on  one  ground,  on  exception,  only  that  consid- 

ered.   Singleton  t».  S.  W.  R.  R.,  465. 

23.  Cross  bill  of  exceptions  to  bring  up  overruling  other  grounds. 

Ibid. 

24.  Terms  imposed  by  Supreme  Court,  what  is  compliance  with. 

SummertfUte,  etc.,  Co.  vs.  Baker,  513. 

25.  Terms,  power  of  Supreme  Court  to  impose.    Ibid, 

26.  Costs,  where  affirmance  on  terms.    Ibid. 

27.  Untrue  bill  of  exceptions  presented  and  laches  in  making  cor- 

rections, dismissal  on  motion.     Vason  d  Davis  «•.  Gardner, 
trustee,  517. 

28.  Demurrer,  right  to  withdraw  before  judgment  on.  Smith  vs, 

Homsby  et  al.,  552. 

29.  Intimation  of  ruling  not  prevent  withdrawaL    IMd, 

30.  Charge,  exception  to  must  specify  errors.    Heard  m.  State,  597. 

31.  Long  extract  of  charge  excepted  to,  errors  must  be  specified. 

Ibid. 

32.  Damages  for  frivolous  appeal.    PatiUo  ct.  Mdffer  S  Glatiber,  715. 

33.  Point  not  made  below,  ngt  raised  here.     Wbttenhotms  vs.  State, 

720.    (See  No.  4  above.) 

34.  Reinstate  case  dismissed  at  previous  term,  motion  to,  refused. 

Bleyer  et  al.  vs.  Old  Hiekorp  Diet.  Co.,  724. 

35.  Especially  after  judgment  entered  and  remitter  sent.    /Ml 

36.  Filing  briefs  or  oral  argument  at  first  term  necessary.     BM. 

37.  Fast  writ  of  error,  none  to  refusal  to  dissolve  injunction.    Ibid. 

38.  Both  parties  moving  for  new  trial,  granted  on  one  motion,  re- 

fused on  other,  exception  by  latter  dismissed.    Fdirkervs. 
Dorsett,  gdn,,  727. 

39.  Service  of  bill  of  exceptions  must  appear  on  or  attached  to. 

Akerman^ ««'«,  vs.  2feel,  re^r,  728. 
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40.  ^2mtu20  evidence  of  service  inadmissible.    Ibid. 

41.  Bill  of  review,  none  in  Supreme  Court.    Piaien  in  re,  728. 

42.  Service  of  bill  of  exceptions  acknowledged  after  filing,  dis- 

missed.   Johfuon,  next  friend  f  m.  CUy  qf  Atlanta,  728. 

43.  Fleas  dismissed,  not  final  judgment.     Chntinental  Nat.  B'k  et 

al.  vs.  FoUanif  728. 

44.  Approved  brief  necessary.    itprouU  et  al.  ve.  Walker  etal.,  729; 

KUckley  m.  Armstrong,  730;  Head  9$.  8Heher,  731. 

45.  Approved  "subject to  correction,"  not  sufficient.    SpratiUve. 

Walker  etal.,  729. 

46.  Case  continued,  not  reinstated  and  set  by  agreement.    Head 

M.  Bridgee  et  at.,  729. 

47.  Copy  of  evidence  below  must  be  brought  up.     Warnoek  ct.  KU- 

Patrick,  admfr,  730. 

48.  Originals  brought  up  in  bill  of  exceptions,  dismissed,    llrid. 

49.  Affidavits  as  to  newly  discovered  evidence,  how  brought  up. 

Ibid. 
60.  Valid  exception  to  final  judgment  necessary  as  basis  of  other 
exceptions.    Harrell  v$.  Tift,  730. 

51.  Exception  alone  to  rejection  of  testimony  not  good.    Ibid. 

52.  Reinstated,  case  dismissed  for  want  of  prosecution,  will  not  be, 

where  diligence  not  used.     Ottborne  v$.  Hale,  adm'r,  731. 

53.  Certificates  to. bill  of  exceptions  how  identified.    Maeland,  Jr., 

et  ux.  vi.  Kemp  et  al.,  786. 

54.  Dismissal  of  bill  in  nature  of  non-suit,  evidence  necessary  here. 

Ibid. 

55.  Continuance  to  make  parties  refused,  laches  in  issue,  evidence 

necessary  here.    Ibid. 

56.  Election  to  pursue  land  or  money  required,  evidence  necessary 

to  determine  exception.    Ibid. 

57.  Evidence  rejected,  other  evidence  necessary  on  exception  to. 

Ibid. 

58.  I>emurrer,  striking  plea,  etc.,  determined  without  evidence. 

Ibid. 

69.  Evidence,  when  necessary.    Ibid. 

60.  Writ  of  error,  what  constitutes.    Ibid. 

61.  Interlineations  and  erasures  in  bill  of  exceptions,  effect  of. 

Ibid. 

62.  Terminate  litigation,  duty  of  Supreme  Court.     HuU,  ex'r,  v  . 

Harris,  838. 

PRESCRIPTION. 

1.  Under  facts  of  this  case,  good.    Montgomery  et  al.  m.  Trustees  oj 
Masonie  HaU,  38. 
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2.  Presumption  of  grant  arising  from  prescription.    Ibid, 

3.  Perfect  in  this  case.    Edward*  et  al.  vs.  Worisy,  667. 

4.  Public  road,  prescription  as  against.    Jonm  m.  WUUamti  et  al., 

eamm'n,  704. 

5.  Possession,  as  basis  of,  what  necessary.     Rider  et  al.  v.  Walen 

etcU.,  ez'rs,  716. 

6.  Taxes,  payment  of,  as  affecting  prescription.    Ibid. 

7.  Color  of  title,  what  is.    Montgomery  etal.  vs.  Trtutees  Mae.  HaU, 

38;  Trustees  \Cyteeter  Ohureh  vs.  mount,  ex'r,  779;  Narrisetal. 
M.  Dunn  el  al,,  796 ;   Veal  et  al.  V8  Robinson,  809. 

8.  Year's  support  set  apart  to  some  of  children,  prescription  moB 

against  others.    Norris  et  al.  vs,  Dunn  et  al.,  796. 

9.  Adverse  holding  of  wife  against  husband.     Veal  et  al.  et.  Rebtn- 

son,  809. 
10.  Fraud,  effect  on  prescription.    Ibid. 

PRESUMPTIONS. 

1.  Order  for  administrator's  sale  granted,  i^ll  necessary  facts  pre- 

sumed shown,  including  administration     Roberts,  prst.,  m. 
Martin  et  al.,  196. 

2.  Common  law  prevails  in  other  states,  unless  contrary  appean. 

Woodruff  A  Co.  vs.  8aul,  271, 

3.  Charge  not  set  out  correct.    Stexoart  d  Fqioell  vs.  Head,  449. 

4.  Charge  contains  nothing  different  from  what  is  set  forth.    Ibid. 

6.  Illegal  action  by  governor  not  presumed.    Lewis  et  al,  vs.  Board 
of  Comm*rs,  etc.,  486. 

6.  Intends  natural  and  necessary  consequences  of  act,  every  per- 

son.   Freeman  vs.  State,  736. 

7.  Of  innocence.    Ibid. 

8.  Fraud  not  presumed.    Norris  et  al.  vs.  Dunn  et  al.,  796. 

9.  Possession  is  whose,  where  husband  and  wife  live  together, 

(passim).     VecU  et  al,  vs.  Robinson,  806. 

PRINCIPAL  AND  AGENT. 

1.  Agency  proved  by  ratification,  facts  must  be  known  to  princi- 

pal.   State  vs.  8.  W.  Railroad,  11. 

2.  Auctioneer's  memorandum  of  sale  of  land  sufficient  written 

contract.    Jackens  vs.  Nicolson,  198. 

3.  Married  woman  cannot  be  surety.    Howard  vs.  SimpHns  et  a/.« 

322. 

4.  Married  woman  signing  note,  negotiated,  good,  though  in  fact 

surety.    Ibid. 
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6.  Purchase  by  agent,  seller  knowingly  elects  to  credit  him,  cannot 
recover  from  principal.    Miller  v8.  Watt  dt  Walker,  385. 

6.  Purchase  by  agent  for  principal,  but  unknown  to  seller,  who 

credits  agent,  may  recover  of  principal  on  discovery.    Ibid. 

7.  Note  of  "R.,  agent,"  is  personal  note;  aliter  of  "R.,  agent 

for  wife."    Rawlings  vs.  Rob$<m,  596. 

8.  Signing  for  another  without  authority,  agent  personally  liable 

Ibid. 

9.  Note  of  agent  is  not  payment  of  principal's  debt,  unless  so 

agreed.    Ibid. 

10.  Authority  to  sign  implied  from  not  pleading  turn  est  factum. 
Ibid. 

PRINCIPAL  AND  SURETY. 

1.  Illegality  by  both,  to  ft.  fa. ,  on  county  treasurer's  bond,  both 

bound  by  auditor's  report.    Lewis  vs.  Board  of  Cdmm'rs,  etc., 
486. 

2.  Bond  of  county  treasurer  absolute  on  face,  surety  cannot  plead 

that  it  was  to  be  signed  by  other  sureties  before  binding. 
Ibid. 

3.  Same :  estopped,  sureties  are,  from  setting  up  agreement  with 

ordinary,  after  principal  has  received  commission  and  col- 
lected public  revenue.    Ibid. 

4.  Trustee's  bond  bound  for  delivery  to  remainderman  after  end 

of  life  use.*  Haddock  et  al.  vs.  Perham,  ord^y^etal.t  572. 

5.  Discharge  sureties,  decree  against  trustee  does  not.    Ibid. 

6.  Decree  against  trustee  is  prima  facie  evidence  against  sureties. 

Ibid. 

7.  Discharge  sureties,  delivery  of  property  awarded  to  trustee 

does  not.    Ibid. 

8.  Draft  unaccepted,  third  party  signing  name  on  face  is  surety. 

Patillo  vs.  Mayer  &  Glauber,  715. 

9.  Custody  of  defendant  taken  by  sheriff  on  request  of  surety  on 

bond  during  trial,  no  new  trial.     Turner  vs.  State,  765. 

PRODUCTION  OF  PAPERS.    See  Notice,  8. 
PROHIBITION.    See  EguUy,  6. 

PROMISSORY  NOTES. 

1.  Fine  for  misdemeanor,  note   given  to  solicitor  general,  not 

illegal.    Blain  et  al,  vs.  Hitch,  275. 

2.  Negotiable,  if  payable  to  order,  though  title  to  property  re- 

served until  payment.     Howard  m.  Bimpkins  et  al.,  322. 
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8.  Bana/d0  indorsee  before  due  not  subject  to  equities  between 
parties.    Ibid. 

4.  Notice  to  indorsee  of  defence,  reservation  of  title  is  not.    IM, 
6.  Bona  fide  indorsee  not  protected  from  plea  of  infancy.    Ibid. 

6.  Infant,  note  of  for  buggy  not  good.    Ibid. 

7.  Married  woman,  could  not  give  or  ratify  promissory  note,  at 

common  law.    Ibid. 

8.  After  coverture  could  not  ratify  except  on  new  consideration. 

Ibid. 

9.  Married  woman  may  contract  in  Georgia,  except  to  become 

surety,  or  assume  or  pay  husband's  debts.    Ibid. 

10.  Married  woman  signing  as  joint  maker  and  note  passing  to  bofta 

fide  purchaser,  protected,  though  she  was  in  fact  surety. 
Ibpt 

11.  Two  makers  sued,  one  tacitly  permits  judgment  i^gainst  the 

other,  cannot  afterwards  object.    Merritt  v$.  Bagwell,  578. 

12.  Fraud,  note  procured  by,  good  in  hands  of  indorsee  for  value 

before  due  and  without  notice.    Ibid, 

13.  Same :  note  traded  for  personalty,  maker  could  not  compel  in- 

dorsee to  rescind  trade,  nor  to  hold  property  and  litigate  with 
purchaser.    Ibid, 

14.  No  agency  indicated,  maker  personally  bound.    BawUngi  of. 

Bobson,  695. 

15.  **R.,adm'r,"  or  "guardian,  "or  "agent"  binds  personally.  Ibid. 

16.  "  R.,  agent  for  wife,''  note  signed,  binds  wife,  if  authoriised. 

Ibid, 

17.  Authority  to  sign  admitted  by  not  pleading  rum  est  factum. 

Ibid, 

18.  Payment  of  debt,  giving  note  is  not,  unless  so  agreed.    Ibid, 

19.  Substituted  debtor  agreeing  to  pay  part  of  note,  payment  of 

note  not  necessary  before  suing.    8app  «•.  FMrdath,  690. 

20.  Purchase  money,  note  of  husband  given  in  part  for  land,  with 

deed  to  wife  is  not.    Semble.    Haynie  V9,  Wataonf  707. 

21.  Draft  unaccepted,  with  name  of  drawer  and  third  party  written 

across  face,  is  promissory  note.   PicUiUo  tw.  Mayer  <fr  Glauber ^ 
715. 

22.  Same :  surety,  third  party  signing  is.     Ibid. 

See  Contracts  f  6. 

PUBLIC  POUCY. 

1.  Support  of  widow  and  minor  children,  provision  for  favored. 
Bakeitraw,  ex%  vt«  Bakeatraw  et  al,,  806. 
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QUARANTINE.    See  RaUroadB,  29. 

« 

RAILROAD  COMMISSION. 

1.  Constitutional.     Georgia  J?.  R,  et  al,V8.  Smith  et  al.,  comm'rt. 

Hal,  694. 

2.  Not  legislative  but  executive  officers.    Ibid, 

3.  Rules  adopted  by,  legal.    Ibid, 

RAILROADS. 

1.  Taxation  of,  returns,  assessment  and  rule  of  valuation.  State  v$, 

S    W.  R,  R.,  11. 

2.  Southwestern  Railroad,  taxation  of  under  its  charter.    Ibid. 

3.  Right  of  way  taken  and  road  built  at  large  expense,  not  then 

enjoined  till  payment  of  damages.  Qriffln  vs,  Aug.  ijb  K,  R, 
/?.,  164. 

4    Remedy  at  law  by  this  charter.    Ibid, 

5.  Unobstructed  track,  railroad  entitled  to.     (Hall,  J. )    Omtral  R, 

R,  V8.  Briruon,  207. 

6.  Trespasser  on  track,  liable  for  wanton  or  malicious  injury  to  or 

gross  negligence.     (Hall,  J.)    Ibid, 

7.  Contributory   negligence    diminishing  damages;     negligence 

of  injured  person  causing  injury,  or  failure  to  use  ordinary 
diligence  to  avoid  same,  preventing  recovery,  doctrine  dis- 
cussed.   (Hall,  J.,  and  Jackson,  C.  J.)    Ibid, 

8.  Presumption  against  railroad,  and  how  rebutted.    Ibid. 

9.  Age  of  person  injured  as  affecting  diligence  required.    Ibid, 
10   Diligence,  rule  of  varies  with  facts  of  each  case.    Ibid. 

11.  Walking  on  or  approaching  track,  right  of  engineer  to  presume 

that  person  will  leave  track  or  stop ;  except  when.  (Hall,  J.) 
Ibid, 

12.  Walking  on  track,  with  and  without  permission,  effect  on  re- 

covery for  injury  discussed.    Ibid, 

13.  Walking  on  track,  permission  or  right  not  presumed  from  fre- 

quent repetition.     (Hall,  J.)    Ibid, 

14.  Walking  on  track,  can  railroad  give  right  of?    (Hall  J.)     Ibid, 

15.  Diligence  required  as  to  persons  on  track  and  as  to  passengers 

on  train  discussed.     (Jackson,  C.  J.)    Ibid, 

16.  Signal,  failure  to  give,  not  contributing  to  injury,  not  cause  re- 

covery.    (Hall,  J.)    Ibid, 

17.  Diligence  and  negligence  are  for   jury    (Jackson,  C.  J.)    Ibid, 

18.  Ordinary  diligence  must  be  shown  to  defeat  recovery  against 

railroad  for  injury  to  person  or  property.  W,  dt  A,  R.  R.  v8. 
King,  261. 


910  DTOEX. 


19.  "  Full  measure  of  care  and  diligence — all  that  could  be  ex- 

pected/' charge  too  strong.    Ibid, 

20.  Negligence  for  jury;  charge  not  instruct  that  running  above 

speed  fixed  by  ordinance  was.    Ibid. 

21.  Homicide  by  negligence  of  co-employ^,  rule  that  it  must  be  a 

crime  not  apply.     Central  Railroad  m.  Roach,  434. 

22.  Leasing  road,  cars,  etc.,  lessor  liable  for  negligence  of  lessee. 

Singleton  va.  S.  W.  Railroad,  464. 

23.  Charter  powers  strictly  construed.    Ibid. 

24.  Franchise  not  alienated,  mortgaged  or  leased  so  as  to  free  from 

liability,  without  special  grant  of  power.    Ibid, 

25.  Lease,  legislative  consent  to,  not  alone  free  lessor  from  liabil- 

ity.   Ibid, 

26.  Through  ticket,  road  selling,  liable  to  end  of  line.    Central  RaU- 

road  V8.  Cbmb$  et  aL,  533. 

27.  Notice  of  limit  of  liability  to  own  line,  not  relieve.    Ibid, 

28.  Through  ticket,  failure  of  transportation  to  terminus,  measure 

of  damages.    Ibid. 

29.  Quarantine  stopping  passage,  no  recovery.    Ibid. 

30.  No  negligence  shown  in  suit  by  injured  employ^,  non-suit.  BeU 

V8.  WdsA.  Railroad,  566. 

31.  Employ^  showing  own  negligence,  non-suit,  i&ttf, 

32.  Dangerous  tool  knowingly  used,  no  recovery.    Ibid. 

33.  Command  of  superior  employ6  not  relieve.    Ibid, 

34 .  Service  on  non-resident  railroad  by  posting  notice  constitutional 

Nashville  <Ss  C.  Railroad  vs.  McMahon,  685. 

35.  Insecure  stove  in  car  damaging  flagman.    AUania,  etc.,  Rwy 

vs.  Ray,  674. 

36.  Knowledge  or  reason  to  know  condition,  necessary  to  make 

liable.     Ibid. 

37.  Machinery,  etc.,  duty  of  company  to  select  and  oversee.    Ibid. 

38.  Patent  defect  in  stove,  flagman  failing  to  notice  or  report,  no 

recovery.    Ibid. 

39.  Employ^  out  of  usual  place  when  injured,  ontis  to  show  duty 

at  place  where  hurt    Ibid. 

40.  Judge  not  disqualified  from  presiding  by  formerly  owning  stock 

or  being  director.    Johnson,  ex^x,  vs.  Marietta,  etc.,  Baibroad, 
712. 

See  Parent  and  Child,  1;  RaUrocLd  CommiBsion;  CorporaHoHSt 
18, 19. 

JIELIQIOUS  CORPORATIONS.    See  Trusu  and  2Vtu<eet,  16,  IT. 
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REMAINDER.    See  S^iates,  3, 4,  5,  8. 
RENEWAL.    See  Limitation,  4. 

RES  ADJUDICATA. 

1.  By  Supreme  Court  in  former  decision.  Gray  V8  Conyers,  adm^r, 

349. 

2.  Covers  facts  pleaded  or  which  might  have  been.    HightatDer  ei 

aL  M.  Cravens  et  al.,  475 ;  Smith  vs.  Uomsby  et  aU,  552. 

3.  Demurrer  containing  general  ground  sustained,  bars  future  bill. 

Ibid, 

4.  Demurrer  overruled,  plea  setting  up  no  facts  but  same  proposi- 

tions, stricken.  Haddock  et  al.  vs,  Perham,  ord'y,  for  use,  et  aL, 
572. 

5.  Abatement,  former  recovery  pleaded  in.    Merritt  vs.  Bagwell, 

578. 

RESPONDEAT  SUPERIOR.    See  Master  and  Servant,  6. 

RICHMOND  COUNTY.    See  Oonttitutional  Law,  28. 

ROADS  AND  BRIDGES. 

1.  Work  roads,  refusal  to,  commissioners  may  fine  for  and  im- 

prison for  non-payment.    Singleton  vs.  Holmes  et  al. ,  eamm'rs, 
407. 

2.  Fence  placed  across  road  in  subordination  to  right  of  public, 

lapse  of  six  years  no  ground  to  enjoin  removal.    Jones  vs. 
WilliamB  et  al.,  comm*rs,  705. 

3.  Non-user  of  road  not  work  forfeiture.    Ibid. 

4.  Discontinued,  how  road  may  be.    Ibid. 

5.  Opening  more  direct  road  not  alone  discontinue  old  road.   Ibid, 

6.  Rockmart,  authorities  seem  to  have  had  no  jurisdiction  in  this 

case.    Ibid. 

7.  Against  county  for  bad  bridge,  constitution  of  1877  not  affect. 

Moreland  vs.  Troup  County,  714. 

See  Streets  and  Sidewalks. 

ROCKMART.    See  Boads  and  Bridges,  6. 

■ 
RULES  OF  COURT.    See  Attorney  and  CUent,  9. 

SALES. 

1.  Mistake  on  one  side  and  fraudulent  advantage  taken  by  other, 
relief  in  equity.    SheUon  db  Co.  vs.  Ellis  et  al.,  297. 
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2.  Under  decree,  chancellor  may  order  reported  for  confirmation, 

and  may  refuse  same.    Hotmu,  trtutee,  etal  vs,  Harrii  et  oL, 
309. 

3.  Purchaser  with  notice  takes  subject  to  confirmation.    Ibid, 

4.  Fraud,  to  avoid  sale,  must  be  before  and  relied  on.  WngM  w. 

Zeigler  Bro9.,  501. 

5.  Fraud  of  vendee  against  others  than  vendor  immaterial.    Ibid. 

6.  Declarations  of  purchaser  after  assigning  goods,  not  annul  sale. 

Ibid. 

7.  Election  to  affirm  and  enforce  sale  or  rescind  for  fraud.    /Md* 

8.  Delivery  of  personalty  to  consununate  sale,  what  sufficient 

Merrittv9.  Bagwell,  bl9,. 

9.  Consummated,  and  note  traded  before  due  in  part  payment, 

maker  cannot  compel  indorsee  to  rescind,  though  note  pro- 
cured by  fraud.    Ibid. 

10.  Implied  warranty,  suitableness  of  goods.    Barry  d  Co.  m.  Cftrf 

ei  at.,  711. 

11.  Power  to  order  sale  of  trust  estate  includes  power  to  allow 

mortgage.     Weenu,  iruBtee,  v$.  Ooker,  746. 

12.  Estate  sold  to  support  life  tenant  and  minor  remaindermen, 

court  of  equity  may  order.    Rakesiraw,  «r'x.  m.  Rakexiraic  et 
al.,  806. 

13.  Public  policy  as  to.    Ibid. 
SAVANNAH.    See  Municipal  Oorporaiiaru,  14. 

SCIRE  FACIAS. 

1.  Former  sci.  fa.,  pendency  of,  not  pleaded  in  abatement.    Hsatk 
et  at.,  adm*r$,  vi.  Bates,  633. 

SERVICE. 

1.  On  non-resident  railroad  by  posting  notice  beside  track  and 

mailing  to  president.    NashviUe  d  C.  R.  R.  vs.  MeMahon,  585. 

2.  Acknowledged  before  filing  sufficient  to  proceed  to  judgment 

Langford  vs.  Driver,  588. 

See  Practice  in  Supreme  Court,  7-11, 39-40,  42. 

SET-OFF. 

1.  Plea  of,  no  notice  to  plaintiff  required.    Lewis  w.  Watt^  646. 
See  Husband  and  Wife,  8-^ ;  Estates,  5. 

SHERIFF. 

1.  Charge  for  bringing  prisoner  to  court  and  returning  to  jailt 
sheriff  can  only  once.    8app,  sh*ff,  vs,  Bomir,  ortPg,  78S. 
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SOLICITOR  GENERAL.    See  Fromiiwry  Notes,  1. 
SPECIFIC  PERFORMANCE.    See  EquUy,  7,  8. 

STATUTE  OF  FRAUDS. 

1.  Money  famished  T.  on  credit  of  W.,  is  original  debt  of  W.,  and 

not  within  statute.    Davis,  ree'r,  m.  Tift,  52. 

2.  Consideration  of  written  promise  to  pay  debt  of  another  in- 

quired into.    Ibid. 

3.  Consideration,  if  none,  promise  to  pay  pre-existing  debt  of  an- 

other is  nfidum  pactum.    Ibid. 

4.  Aliter,  if  promise  was  inducement  to  loan.    Ibid. 

5.  Auctioneer's  memorandum  of  sale  of  land,  binds  parties.  Jaek- 

enB  vs.  Nicolaon,  198. 

6.  Assignment  of  open  account  must  be  in  writing.     Daniel  ds  Co. 

«.  Tarveretal.,  203. 

7.  Substitution  of  one  debtor  for  another  not  within  statute.  IfotO' 

ell  vs.  PVeld,  592 ;  8app  vs.  Fairdoth,  690. 

STATUTE  OF  LIMITATIONS.    See    Limitations,  StatuU  of. 
STREET  CAR.    See  Damages,  9,  12. 

STREETS  AND  SIDEWALKS. 

1.  Embankment  in  street  unprotected,  runaway  horse  going  over. 

City  of  AUanta  vs.  Wilson,  714. 

2.  Assessment  for  paving,  etc.,  on  adjoining  owners,  legal.    Bay- 

den  et  cU.  vs.  CUy  of  Atlanta  et  al.,  817. 

See  Municipal  Corporations,  3,  4-9,  10. 
8UBPCENA.    See  Witness,  2. 

TAX. 

1.  South-western  Railroad  and  branches  subject  to  what  rate. 

StaU  vs.  S.  W.  Railroad,  11. 

2.  Assessment  on  same,  how  made.    Ibid. 

3.  Agreement  of  attorneys  as  to  valuation.    Ibid. 

4.  Compromise >i. /a.,  attorney  general  cannot.    Ibid. 

5.  Compromise  or  release  tax,  governor  cannot.    Ibid. 
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6.  Reassessment  when  necessary,  and  how  made.     iWd. 

7.  Assessment  by  jury  when  case  before  them.     Ibid. 

8.  Assessments  where  property  undervalued.    Ibid. 

9.  Assessment  of  corporate  property  imder  acts  of  1877  and  1878. 

Ibid, 

10.  Railroad  and  branches,  value  how  determined.     Ibid. 

11.  Interest,  taxes  do  not  bear,  except  in  certain  cases.    Ibid, 

12.  Payment  of  as  affecting  prescription.    RvUr  et  al.  r«.  WaUn 

et  al.f  ex'rst  716. 

13.  Business  tax,  classification,  power  of  city  of  Savannah  as  to. 

MWer  (k  Co.  vs.  Mayor,  etc.,  of  Savannah,  760. 
14   Businesses,  one  person  conducting  several.    Ibid. 

15.  Custom  as  affecting  same.     Ibid, 

16.  Partnership,  power  to  tax,  each  member  taxed.     Ibid, 

17.  Assessment  for  improving  street,  on  owner  of  adjoining  property, 

is  not  tax.    Hayden  et  al.  vs.  City  of  Atlanta  et  al.,  817. 

TENNESSEE.    See  Limitations,  StatuU  of,  8. 
TIMBER.    See  IVespass,  3;  Injunction  and  Receiver ,  12. 
TIME.    See  Certiorari,  2 ;  New  Trial,  5,  7 ;  Jury  and  Jurors,  9. 

TITLE. 

1.  Color  of,  unauthorized  deed  from  husband  or  trustee  is.    JfofU- 

gomery  et  al,  vs.  Trustees  of  Mdsonie  Hall,  38.     (See  Nos.  16, 
18, 19  below.) 

2.  Adjoining  owners,  easement  for  lateral  support.    Ibid. 

3.  Party  wall,  tenancy  in  common  in.    Ibid. 

4.  Trust  for  lives,  with  contingent  remainder  over,  sale  under 

order  of  chancellor,  with  consent  of  holders  of  vested  estates, 
good.    Sehley,  exW,  et  al.  vs.  Brown,  64. 

5.  Bona  fide  purchaser  prote<ited,  though  judgment  defectiTe  or 

incorrect,  or  sale  doubtful  or  irregular.    Ibid. 

6.  Administrator's  deed  and  order  for  sale  show  title ;  letters  need 

not  be  produced.    Roberts,  prst.,  vs.  Martin  ei  al.,  196. 

7.  Parol  gift  of  land  to  son  not  completed,  judgment  against  donor 

attaches.    Hughes  et  al.  vs.  Berrien,  adrnW,  et  al.,  273« 

8.  Donee  not  a  bona  fide  purchaser  for  value  so  as  to  invoke  four 

years'  statute.    Ibid. 

9.  Colored  persons,  though  free,  could  not  buy  or  own  or  aoq[iiire 
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a  beneficial  interest  in  realty  in  Augosta  in  1858  and  1859 
Planters  Z.  d  8a/v.  BIcys.  Johnson  et  al.,  302. 

10.  Same :  paying  part  of  purchase  money,  taking  receipt  showing 

fact,  and  dying  passed  nothing  to  his  heirs.    Jbid. 

11.  If  aliier,  surviving  wife  taking  deed  in  her  own  name,  holding 

for  twelve  years  and  selling  to  b(ma  fide  purchaser  without 
notice,  title  good  as  against  heirs.    Ilrid. 

12.  Exchange  of  land  and  possession  gives  perfect  equity.     T&mples 

vs.  Temples  et  al,,  480. 

13.  Same :  is  superior  to  prior  parol  sale  and  pajrment,  unknown. 

Ibid. 

14.  Homestead   under   Code,  $2040,  title  remains  in  debtor,  in- 

cumbered with  use.     Oresham  V8.  Johnson  et  cU.,  631. 

15.  Summary  proceeding  to  restore  possession  of  receiver,  title  not 

determined  on.     Wtkle,  rec*r,  vs.  8Uva  et  al.,  717. 

16.  Color  of  title,  deed  to  trustees  or  eestuis  que  trust,  is.     Trustees 

of  Chester  Church  vs.  Blount,  ezW,  et  at, ,  779.   (See  Nos.  18  and 
19  below.) 

17.  Common  grantor,  title  in  not  proved  in  ejectment.    SeUars  vs. 

Oieney,  adm'r,  790. 

18.  Color  of  title,  setting  apart  of  year's  support  to  part  of  family, 

18.    Norris  et  al.  vs.  Dunn  et  at.,  796. 

19.  Color  of  title,  what  sufficient  to  constitute.     Veal  et  al.  vs.  Rob- 

inson, 809.     (Colored  person  in  1858.   Plantors*  L.  &  Sav.  B'k 
vs.  Johnson  et  al,  302.)     (See  Nos.  1, 16,  18  above.) 

See  Interest  and  Usury,  2 ;  Sales;  Levy  and  Sale,  11-13. 

TORTS. 

1.  Contracts  and  torts,  actions  on,  compared  and  discussed.    City 

etc.,  Rwy.  vs.  Brauss,  368. 

2.  Contract  imposing  duty,  breach  may  be  tort.    Ibid. 

See  Damages. 

TRESPASS. 

1.  Diligence  required  of  railroad  towards  trespasser.     Central  R. 

R.  vs.  Brinson,  207. 

2.  Enjoined  when.    PoweU  vs.  Cheshire,  357 ;  Strickhmd  et  oL  vs. 

Orifin  et  al.,  541. 
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3.  "  Mill  timber/'  salt  for  damages  to,  damage  to  trees 
ficient.     Oraham  vs.  SeUeri^  720. 

See  Venue,  3. 

TRUSTS  AND  TRUSTEES. 

1.  Color  of  title,  miauthorized  deed  from  trustee  is.  Mon 

et  cU.  vs.  Trustees  of  Mascmic  HaU,  38. 

2.  Sale  of  trust  for  lives  with  contingent  remainder,  und 

of  chancellor  and  consent  of  holders  of  vested  interest 
Schley  ex'r,  et  al,  vs.  Brown,  64. 

3.  Contingent  remaindermen  not  necessary  parties.  Ibid. 

4.  Charge  on  life  estate  in  nature  of  trust,  deed  which  i 

Maxwell  vs,  JEToppie  et  cU.,  152. 

5.  Power  to  change  trustee  with  approval  of  chancellor  m 

this  construction.    Ibid, 

6.  Assignment  for  creditors,  latter  are  cestuis  que  tru9t,  an 

relief  in  equity  for  waste  or  mismanagement.     Cohet 
et  al.  vs.  Morris  dt  Co»  et  aL,  313. 

7.  Subjecting  trust  estate  at  law,  what  necessary.     Vasond 

vs.   Gardner,  trustee,  517;  Beckwith,  trustee,  vs.  MeB 
Co.,  642. 

8.  Suit  against  trustee,  no  recovery  against  him  individually 

9.  Bond,  breach  of,  jurisdiction  over  in  court  of  law.     Hadi 

al.  v8.  vs.  Perham,  o^^y,for  u8e,  et  al.,  572. 

10.  Trust  for  life  with  remainder  over,  duty  of  trustee  to  deli 

remaindermen.    Ibid. 

11.  Same:  bond  covers  duty  of  delivery  to  remaindermen.  J 

12.  Decree  against  trustee  not  bar  suit  on  bond.    Ibid. 

13.  Decree  against  trustee  prima  fade  evidence  against  sui 

Ibid. 

14.  Discharge  sureties,  delivery  to  trustee  of  property  aw 

to  him,  does  not.    Ibid. 

15.  Subjecting  trust  estate  at  law,  not  suit  as  to  title  to  r 

Beckwith,  trustee,  vs.  Mc Bride  <is  Co.,  642. 

16.  Church  lot  not  subjected  for  gas  fixtures  bought  by  vestry 

out  trustee.    Ibid. 

17.  Church  trustee,  can  he  charge  lot  for  gas  fixtures  7  Qussre. 

18.  Tenancy  in  common,  with  trust  during  minority  of  chil 

will  which  created.    Edwards  et  cd,  vs.  Worlsy  et  al.,  66' 

19.  Mortgage  tntst  estate,  power  to,  granted  at  chambers.    If 

tnuiee,  vs.  Ooker,  746. 


INDEX.  917 


Lini^ar* 


VENDOR  AND  PURCHASER. 


1.  Bona  fide  purchaser  of  trost  property  onder  incorrect  judgment 
or  irregular  sale  protected.    Sehiey,  ex'r,  ei  al,  w.  Brown,  64. 

2.  Bona  fide  purchaser,  protected  under  four  years'  statute,  son, 

under  parol  gift,  is  not.  RughM. etcU,  V9,  Berrien,  adm'r,  et  al., 
273. 

:  T3i«*'  ii  J^-         3.  Bona  fide  purchase  without  notice  from  widow,  who  held  title 

V  and  possession  for  twelve  years,  takes  against  heirs  of  de- 

'fLsini-r  .:>  ceased  hushand  who  bought,  paid  part  of  purchase  money 

o'v->ii:'«'**  and  took  receipt  showing  same.    Pianiers*  Z.  andSav,  B*k 

vs.  Johnson  et  cU,,  302. 

4.  Suit  against  vendor  after  sale  to  bona  fide  purchaser,  not  affect 
latter.    Und. 

5.  Redemption  of  land  recovered  for  non-payment  of  purchase 
money  allowed  on  payment.  HighUmer  et  al,  vs.  Oravens  et 
aL,  475. 

6.  Exchange  of  land  and  taking  possession  gives  perfect  equity. 
Templet  vs.  Temples  et  al.,  480. 

7.  Prior  equity  without  notice  yields  to  exchange  and  possession, 
and  no  ground  for  rescission.    Ibid. 

Vr*:  S»  Promissory  note  obtained  by  fraud,  traded  before  due,  for  per- 

sonalty, maker  cannot  compel  indorsee -to  rescind  trade  or 
hold  property  and  litigate  with  purchaser.  Merritt  vs.  Bag- 
well, 578. 

:  ;^ir.  ^^  9.  Possession,  to  relieve  against  judgment,  must  be  actual.  Phini- 

:>.  «y  db  Clayton  m.  Porter  etal,,  713. 

j^y.pr » '^•' '         10.  Possession,  what  insufficient.    lUd. 

11.  Bo/na  fide  purchase  without  notice  and  four  years  statute  not  ap- 
I'n'i^^-^  ply  where  purchase  is  before  judgment.    Nichols  vs.  Whdchel 

':-l  etal.,  719. 


r ' » 


vr.CL 


.u-i'^'- 


"^n 


<r  j^*' 


^  f  -    » 


f- 


See  Promissory  Notes,  3-5,   10;  Debtor  and  Creditor,  16-17; 
Sales. 


VENUE. 


1.  Bill  in  equity,  except  to  enjoin  proceedings,  venue  is  county  of 
residence  of  substantial  defendant.  Edwards  et  ah  vs.  KilpcU- 

•.r" '  rick,  adm'r,  et  al.,  328. 

2.  Administrator  refusing  to  sue,  not  give  venue  in  his  county. 

r .'  Ibid. 

■■  0'  ^^  ^-  Enjoining  trespass  on  land,  venue  is  residence  of  defendant. 

/  ^'  PofmU  vs.  Cheshire,  367. 

f(^  4.  Hearsay  as  to  county  line-     Wimbish  vs.  State,  718. 
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5.  Criminal  case,  venae  proved  t>ey6nd  reasonable  doubt.    Ibid. 
VERDICT. 

m 

1.  General  damages  for  personal  tort  not  written  down  to  specified 

amount  and  new  trial  refused ;  alifery  where  there  is  special 
measure  of  damages.  8av,,  Fla.  <ft  W  Jiwy.  vm.  Harper  etiix,^ 
119. 

2.  Amended  to  conform  to  declaration ;  or  illegal  part  written  off. 

Steed  ts.  Cruise  et  al.,  168. 

3.  Reasonable  construction  given  to,  and  not  avoided  except  from 

necessity.    Jlnd.;  Carter,  wng.  ptnr,,  ei  al,  ts.  Lipaey,  417. 

4.  ''Attorneys'  fees,"  added  to  verdict  for  damages,  is  without 

meaning  and  i^-ritten  off.     O^y,  etc,,  Rwy.  vs  Brauas,  368. 

6.  Logical  inference,  verdict  may   rest  on.      MUler  r«.   Watt  dt 

Walker,  385. 

6.  Open  account  witii  personal  service,  verdict  without  proof* 
Fryer  vs.  Cole  d  Co.,  687. 

VOLUNTEERS.    See  Judffments,  3. 
WAGES.    See  GamishmerU,  4. 

WARMER. 

1.  Right  of  appeal  to  courts,  do  members  waive,  by  joining  associa- 

tion where  by-laws  provide  for  reference  to  committee? 
Quxre.    Harrington  vs.  Workingmen* s  Ben.  AnH'n,  340. 

2.  Rule  nisi  waived  by  presence  and  participation  in  hearing. 

Rogers  vs.  Cherokee,  etc.,  Co.,  Til, 

WARRANTY. 

1.  Implied  that  goods  sold  are  suitable  for  purpose.    Barry  &  Co. 
vs.  Very  et  aZ.,  711. 

WILLS. 

1.  Life  use  to  daughter  with  remainder  to  her  surviving  children 

for  life  and  contingent  remainder  over  to  children  of  testator's 
grandchildren,  will  construed  to  create.  Schley,  exW,  et  al.  vs. 
Brown,  64. 

2.  Lost  willy  how  probated.    Mosely  et  al.  vs.  Carr  et  aL,  adm^rs, 

333. 

3.  Evidence,  will  proved  in  common  form,  admissible  in.    Peters 

et  al.  vs.  West,  gdn.,  et  al.,  343. 
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4.  Conclosive,  if  unattacked  for  seven  y^ars,  will  proved  in  com- 

mon form  is.    Ibid, 

5.  Life  use,  with  remainder  in  fee,  and  executory  devise  if  re- 

mainder failed,  will  which  created.  Haddock  et  al,  V9.  Perham, 
ord'y,  et  al.,  573. 

6.  Tenancy  in  common,  with  trust  for  children  during  minority, 

will  construed  to  give.    Edwards  et  al.  vt.  Worley,  667. 

7.  Posthumous  child  revokes  will.    Hart  vs.  Hart^  764. 

8.  Posthumous  child  revokes  administration  under  wiU.    Ibid. 

9.  Life  estate  with  remainder  over,  will  construed  to  convey. 

Rakestraw,  €x*x,  vs,  Rakestraw  et  al.,  806. 

10.  "  Control "  for  life,  not  given  right  of  sale.    Ibid, 

WITNESS. 

1.  Subpoenaed  under  wrong  name,  not  ground  for  new  trial,  as 

newly  discovered  evidence.    Sofo.,  Fla.  dc  W,  Bwy.  vs.  Har- 
per et  ux.,  119. 

2.  Subpoena  dv^es  tecum  to  warrantor  reaches  deed  placed  by  him 

in  hands  of  attorney  employed  by  him  to  defend  warrantee. 
Steed  vs.  Cruise  et  aL,  168. 

3.  Mistake  claimed  by  witness  answering  clearly  and  as  he  had 

before  stated,  no  new  trial.    Maddax  etal.  vs.  Oxford,  179. 

4.  Leading  allowed  where  witness  unwilling  or  contumacious. 

Durham  vs.  State,  264. 

5.  Leading  not  allowed  simply  because  female  witness  excited. 

Und. 

6.  Impeached,  whether  witness  is,  for  jury.    Ford  vs.  State,   722; 

I\imervs.  Stati,  765. 

7.  Newly  discovered   witness,  character,  etc.,  must  be  shown. 

Hutchins  vs.  State,  524. 

8.  Absent  from  state,  as  ground  for  continuance.  Turner  vs.  StcUe, 

766. 

9.  Character  for  veracity  proved  by  reputation  where  he  formerly 

Uved.    Ibid. 

WORDS  AND  PHRASES. 

1.  "Appurtenance"  shown  by  parol  what  is.    Iniboden  et  al.  vs. 

Btawah,  etc.,  Co.,  86. 

2.  "Three  months"  construed.     W.  db  A.  B.  B.  vs.  Carson,  888. 

3.  "And"  instead  of  "or,"  by  clerical  error.    Heard  vs.  State,  597, 

601. 
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4.  "Judgment"  or  'Verdict"  on  open  account  by  default.    Fryer 

M.  Oole  db  Co.,  687. 

5.  "Court  costs"  include  what.     Oibom  m.  Oibamf  716. 

6.  "Until"  includes  time  named.  Boffenvs,  Cherokee,  eie.,  Co.,  717. 

7.  "Set  up  defence,"  of  legal  fence,  need  not  be  by  special  plea. 

Arnold  v$.  State,  723. 

8.  "Authorize"  and  "require"    verdict,  compared.    Turner  »»• 

State,  765.     , 

9.  "At  issue"  in  ejectment  case,  when  parties  are.     Wimberly  et 

al.  v$.  Mansfield  et  aL,  783. 

10.  "Writ  of  error,"  what  constitutes.  Mattand,  Jr.,  et  ux.  ve  Kemp 

et.  al.,  786. 

11.  "Control"  estate  for  life,  not  include  power  of  sale.  lUiheetraw, 

ex*x,  vi.  Bakeetraw  et  al.,  806. 

YEAR.    See  Jwry  and  Jurors,  9. 

YEAR'S  SUPPORT. 

1.  Lapse  of  time  before  application  and  use  of  place  by  widow  is 

ground  for  resistance.     Ooee  ts.  Oreenaway  et  ah,  130. 

2.  Judgment  granting  not  collaterally  attacked,  except  for  want 

of  jurisdiction  apparent  on  face  of  record.    Und, 

3.  Notice  of  application  to  representative  of  estate  necessary ;  if 

none,  no  notice.    Ibid, 

4.  Sale  by  widow  of  land  set  apart  for  support  of  family,  is  good. 

Steedvs.  Cruueet  al.,  168. 

5.  Order  for  sale,  has  ordinary  any  power  to  grant?   Quenre,    Und. 

6.  Continuance  of  support,  where  estate  kept  together  more  than 

one  year.     Woodbrtdffe  m.  Woodbridge,  gdn.,  et  al.,  734. 

7.  Debts,  absence  of,  need  not  be  alleged ;  matter  for  obj^tion. 

Ibid. 

8.  Some  of  children  only  mentioned  in  proceedings,  effect.    Nor- 

ris  et  al.  f>%,  Dunn  et  al.,  796. 

9.  Color  of  title,  setting  apart  is.    Ibii. 

10.  Fraud  not  presumed  from  failure  to  mention  some  of  children. 
Ibid. 
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ERRATA. 

On  page  85,  at  beginning  of  eleventh  line,  for  ''Greorge  Schley's 
will,"  read  "Governor  Schley's  will." 

On  page  569,  head-note  3,  for  ''mortgage  on  realty/'  read  ''mort' 
gage  on  personalty." 
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